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PREFACE. 


The  Constitution  adopted  by  the  people  of  this  state  in  Novem* 
ber  Jast,  abolishes  the  court  of  chancery  after  the  first  Monday 
of  July  next,  (with  some  temporary  exceptions,)  and  the  new 
supreme  court  is  thenceforth  vested  with  general  jurisdiction  in 
law  and  equity. 

It  is  supposed  by  some,  that  this  change  in  our  judicial  system, 
renders  the  publication  of  Chancery  Reports  unnecessary  if  not 
useless.    The  error  of  this  opinion  may  be  readily  demonstrated. 

The  Constitution  does  not  interfere  in  the  slightest  degree,  with 
ihe  great  principles  of  equity  jurisprudence ;  nor  was  any  such  in- 
terference avowed  by  those  most  zealous  for  a  change  in  the  organ- 
ization of  the  courts.  Indeed,  it  is  morally  certain,  that  the  ten- 
dency of  the  reform  in  the  modes  of  civil  procedure  directed  by 
the  Constitution,  and  still  more  the  effect  of  the  Code  which  it  pro- 
poses ;  will  be  to  assimilate  the  common  law  actions  and  remedies 
to  the  forms  now  used  in  the  court  of  chancery,  and  ultimately  to 
give  to  the  principles,  as  well  as  the  forms  of  equity  as  heretofore 
administered;  a  greater  preponderance  than  they  have  ever  yet  had 
in  the  jurisprudence  of  this  state.  The  technical  rules  of  practice, 
will  doubtless  be  modified  and  improved ;  but  as  few  of  the  cases 
now  reported,  relate  to  those  rules,  the  change  will  not  impair  the 
value  of  our  equity  reports. 


iv  PREFACE. 

It  may  therefore  be  safely  asserted,  that  well  considered  deci- 
sions of  cases  in  equity,  presenting  new  points,  or  new  applica- 
tions of  important  principles,  will  still  be  valuable  contributions  to 
judicial  science.  Whether  this  volume  deserves  to  be  thus  classed, 
mtist  be  determined  by  the  judgment  of  the  enlightened  bar  to 
which  it  is  submitted. 

Li     H«     S. 

New  Yorkf  February  1,  1847. 
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Brooklyn  Bank  v.  Wabikq  and  others. 

W.  WB8  the  aecommodation  indoner  of  his  son  N.,  on  a  note  to  B.,  payahle  at  the 
oomplainant*8  bank,  on  the  81st  Jnly.  By  an  enor  of  their  cleric  the  note  when 
left  for  collection,  was  enterad  as  due  Slat  Angoat,  and  was  not  presented 
fer  payment  at  ita  matority,  nor  any  notice  of  its  non-payment  giTen.  N. 
was  aware  of  there  being  a  mistake  at  the  bank  as  to  the  time  when  the  note 
would  fall  dae ;  but  to  provide  for  its  renewal  in  case  it  shoald  be  properly  pre* 
seated,  he  prepared  a  new  note  for  the  same  amount  dated  31st  July,  and  hia 
cheek  for  the  discount,  and  left  the  same  with  his  partner  who  was  the  notary  of 
the  bank,  to  obtain  his  father's  indorsement  on  the  note,  and  renew  the  old  note 
if  it  were  preaented  on  that  day.  W.  on  the  31st  July  called  on  the  notary  and 
indorsed  the  new  note,  but  nothing  was  done  with  it  B.  claimed  the  amount 
ftom  the  bank  on  the  neglect  to  charge  the  indorser,  and  the  bank  paid  B.,  and 
then  sued  W.  on  the  old  note.  W.  defended  the  suit  Some  months  after,  two 
large  meitgagee  of  W.  to  the  bank,  on  distinct  paieeta  of  land,  M  dae.  and  W. 
desind  an  extension  of  payment  The  result  was  an  agreement,  by  which  W. 
paid  about  one-third  of  N.'s  note,  and  executed  a  new  mortgage  to  the  bank  foit 
the  amount  of  the  two  former,  payable  at  a  ftiture  day,  and  embracing  both  par- 
cels of  land.    Held,  that  the  mortgage  was  not  naurious. 

A  doabtftil  claim  prcaeouted  hi  good  faith,  is  a  good  consideration  for  a  promise 
made  od  compromising  and  settling  it ;  and  the  promise  cannot  be  impaired  by 
ahowing  that  the  claim  was  invalid. 

And  wheie  an  indoner,  diwharged  by  the  laches  of  the  holder,  with  full  knowledge 
of  the  facts,  yields  to  the  claim  of  the  holder  and  promises  to  pay  the  note,  an 
action  on  the  note  can  be  maintained  on  such  promise. 

It  seems,  tbatnndef  the  ciicomataocea  W.  waa  liable  aa  faidofner,  mdependeiit  of 
the  new  agreement 
Decided  in  1843. 

Thb  bill  in  Hiis  cause  was  filed  to  foreclose  a  mortgage  of 
$22,000,  dated  August  24,  1838,  executed  by  Waring  to  the  com- 
plainants, on  lands  in  Brooklyn.    The  defence  was,  that  $1000 
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was  exacted  from  W.,  for  the  forbearance  of  the  debt,  on  execut- 
ing the  mortgage,  and  that  it  was  therefore  usurious. 

It  appeared  that  the  complainants,  on  receiving  this  security, 
cancelled  two  mortgages  which  they  held  against  W.,  one  for 
$15,000,  payable  March  16,  1838,  and  the  other  for  $7000,  on 
different  property,  due  about  the  same  time«  The  new  mortgage 
included  all  the  lands  which  were  described  in  those  given  up. 

The  facts  proved  respecting  the  $1000,  were  these.  In  No- 
vember, 1836,  N.  a  son  of  the  mortgagor,  gave  a  note  for  $3150| 
to  Mott  Bedell,  payable  in  six  months,  at  the  Brooklyn  Bank, 
which  the  niortgagor  indorsed  for  his  accommodation.  On  the 
29th  of  May,  1837,  this  note  was  renewed,  by  a  like  indorsed 
note  at  sixty  days  ;  which  was  afterwards  lodged  by  Bedell  at 
the  bank  for  collection.  By  an  error  of  one  of  the  clerks  in  the 
bank,  the  note  was  entered  as  falling  due  on  the  31st  of  August 
instead  of  JuZy,  and  a  bank  notice  of  its  maturing  on  that  day 
was  sent  to  N.  On  the  31st  of  July  N.  was  absent  in  the  country, 
but  a  few  days  prior  when  about  to  depart,  he  drew  and  signed 
a  new  note  for  $3160,  payable  to  his  father,  and  dated  31st  July, 
and  left  it  together  with  his  bank  notice,  and  his  blank  check, 
with  his  partner,  Mr.  Covert,  with  instructions  to  obtain  his 
father's  indorsement,  and  with  it  to  renew  the  former  note  if  it 
fell  due  while  he  was  absent,  filling  the  blank  check  with  the 
discount  He  further  instructed  Mr.  Covert,  if  he  heard  nothing 
from  the  note  on  the  31st  July,  to  give  himself  no  further  trouble 
about  it.  Mr.  Covert  was  the  notary  of  the  bank,  into  whose 
hands  the  current  note  would  regularly  come,  if  it  were  demanded 
and  protested.  W.  himself  called  on  Mr.  Covert,  on  the  31st 
July  a  little  after  noon,  inquired  for  the  note  intended  for  renew- 
al, and  indorsed  it.  The  old  note  was  not  presented  in  form  for 
payment,  and  no  notice  of  its  non-payment  was  given  to  W.  and 
therefore  Mr.  Covert  returned  the  renewal  note  and  check  to  N. 
At  this  time  N.  was  insolvent,  and  from  the  testimony  it  was 
inferrible  that  his  father  was  aware  of  his  situation.  The  error 
at  the  bank  was  discovered  ten  or  twelve  davs  after  the  note 
should  have  been  protested.  Bedell  claimed  the  amount  from 
the  bank,  on  the  ground  of  their  default  in  charging  the  indorser ; 
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and  they  wiping  to  avoid  a  controversy  with  Bedell,  paid  the 
-same  to  him,  and  thus  became  the  owners  of  the  note. 

In  the  fall  of  1837,  the  bank  sued  W.  on  the  note  as  iudorser, 
which  suit  was  pending  when  the  mortgage  in  question  was 
given. 

When  W;s  mortgage  of  $16,000,  and  $7000,  fell  due,  the  bank 
called  on  him  for  payment,  and  he  applied  for  an  extension.  A 
friend  of  W.'s  proposed  to  the  bank  a  settlement  of  the  suit  on 
the  note,  in  connection  with  the  extension  of  payment  on  the 
mortgages.  A  negociation  ensued  between  W.  and  the  bank 
respecting  the  mortgages  and  the  note,  which  resulted  in  a  sealed 
agreement  between  them,  dated  June  6,  1838.  This  contract 
recited  that  W.  was  indebted  to  the  bank,  $22,000  on  the 
mortgages,  and  $1000,  being  a  part  of  the  sum  due  to  the  bank 
onN.'s  note  ;  and  it  provided  for  extending  the  payment  of  the 
$22,000,  on  W.'s  giving  a  single  mortgage  on  the  whole  premises 
incumbered  by  the  two  then  outstanding,  and  his  note  for  the 
$1000  payable  May  1,  1839 ;  on  which  the  bank  was  to  cancel 
the  prior  mortgage  debt,  and  relinquish  all  further  claim  against 
him  upon  the  note.  This  agreement  was  carried  into  eflfect  on 
the  24th  of  August,  1838,  and  W.'s  note  was  paid  at  maturity. 
The  bank  arranged  the  residue  of  the  note  with  N.,  about  the 
time  of  entering  into  the  agreement  with  W. 

John  A.  Lott,  for  the  complainants. 

H.  F,  Clark,  for  the  defendant  Waring. 

The  Assistant  Yice-Chancelloji. — ^When  W.  agreed  to 
give  the  note  for  $1000,  which  he  alleges  was  made  solely  in  con* 
cdderation  oi  the  forbearance  of  the  mortgage  debt,  the  bank  had 
an  undisputed  claim  against  him  for  that  debt,  and  a  claim  for 
$3150  more,  which  he  disputed  and  denied.  On  a  review  of 
the  circumstances,  I  think  that  the  mortgagor  has  failed  to  show, 
that  the  note  was  given  for  the  alleged  forbearance,  or  as  a  cover 
to  an  usurious  transaction. 

1*  The  liability  of  W.  on  the  note  of  $3150,  if  not  clear,  was. 
a  very  serious  question.    It  is  not  necessary  for  me  to  decide  the 
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pomty  but  I  must  say  that  my  impression  is  that  he  was  liable. 
Nelson,  J.  in  Mechanic's  Bank  of  N.  Y.  v.  Griswoldj  7  Wend. 
166,  says  '<  the  object  of  notice  is  to  advise  the  indorser  of  his 
situation,  that  he  is  to  be  held  responsible,  so  that  he  may  take 
such  steps  as  he  thinks  proper  to  indemnify  himself  against  his 
liability .''  <<  Upon  the  maxim  that  when  the  reason  for  the  rule 
of  law  does  not  exist,  it  ought  not  to  be  applied,  it  has  frequently 
been  decided  that  where  the  non-payment  by  the  maker  and 
failure  of  notice  to  the  indorser  cannot  possibly  operate  to  the 
injury  of  the  Indorser,  the  omission  will  not  discharge  him.'' 
And  see  Commercial  Bank  of  Albany  v.  Hughes^  17  Wend. 
94,  to  the  same  effect  ■* » 

Now  what  possible  injury  resulted  to  W.  in  this  instance  from 
the  omission  ?  He  knew  the  note  was  not  paid.  He  knew  it 
would  not  be  paid.  He  came  with  that  knowledge  and  for 
that  cause,  and  indorsed  the  new  note  prepared  to  replace  the 
one  which  was  then  falling  due.  If  the  old  note  bad  gone 
into  Mr.  Coyert's  hands  to  be  protested,  and  notice  had  been  given^ 
W.  would  have  done  no  more  than  he  had  done  already. 
In  fact  if  it  had  reached  the  notary's  hands,  the  note  would 
not  have  been  protested-  Mr.  W.  would  have  heard  nothing 
from  it.  And  his  situation  and  the  extent  of  his  liability  in 
June,  1838,  would  have  been  the  same  precisely  as  it  actually 
was,  with  the  immaterial  exception  of  the  payment  of  the  dis- 
count for  sixty  days,  for  which  his  son  had  provided  the  check. 
A  defendant  in  a  suit  sought  to  be  charged  as  indorser  on 
a  note  of  $3160  under  circumstances  like  these,  might  well 
congratulate  himself  on  being  let  off  for  $1000. 

2.  But  suppose  Mr.  W.  was  not  liable  on  the  note  after  the 
31st  of  July,  1837,  and  that  the  complainants'  suit  would  have 
failed.  He  knew  all  the  facts — he  insisted  that  he  was  not  lia-* 
ble ;  yet  by  the  agreement  of  June  6, 1838,  he  promised  to  pay 
$1000  of  the  note,  and  in  August  following  ratified  the  promise 
by  giving  his  note  for  that  amoimt.  It  is  well  settled  that  evi- 
dence of  such  a  promise  would  sustain  an  action  against  him  on 
the  note  for  the  amount  ( Tebbetts  v.  Dowd,  23  Wend.  379, 
411 ;  Davis  v.  Qowen^  6  Shepley's  R.  387.)    Whether  put  upon 
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the  ground  of  wairer,  or  of  a  moral  obligation  which  forms  a 
consideration,  the  consequence  is  undeniable. 

The  motives  for  recognizing  and  paying  a  portion  of  this 
claim  refenible  to  the  manner  in  which  the  legal  liability  was 
lost,  (if  it  were  discharged ;)  are  ample  to  support  the  note  for 
$1000,  and  it  seems  to  me  that  it  would  be  inequitable,  and  do 
injustice  to  Mr.  W.  himself,  to  bold  that  these  considerations 
were  of  no  weight  with  him,  and  that  the  forbearance  was  the 
Bole  inducement  for  assuming  the  91000. 

3.  There  is  still  another  view  of  this  case.  The  Bank  claim* 
jed  the  whole  amount  of  this  note  against  W.  The  suit  at  law 
brought  against  him,  five  or  six  months  before  the  prior  mort- 
gages became  due,  is  conclusive  to  show  that  the  Bank  made 
this  claim  in  good  faith,  and  without  the  slightest  reference  to 
the  disposition  of  it  which  was  subsequently  made.  The  claim 
was  contested,  and  doubtless  with  equal  good  faith.  It  was  then 
compromised  by  the  payment  of  less  than  one-third  of  its  amount 
If  no  other  transaction  had  been  connected  with  it,  such  a  comr 
promise  would  not  have  occasioned  surprise,  and  scarcely  remark. 
Probably  Mr.  W.'s  own  friends  would  have  declared  it  a  fi&vorfi- 
ble  settlement.  At  all  events  it  is  well  settled  that  such  a  comr 
promise  cannot  be  disturbed.  In  Russell  v.  Cook^  3  Hill's  R. 
604,  it  was  decided  that  a  note  given  upon  the  settlement  of  a 
doubtful  claim  preferred  against  the  maker,  will  be  upheld,  as 
founded  upon  a  sufficient  consideration,  without  regard  to  the 
legal  validity  of  the  claim.  In  Stoddard  v.  Mix^  14  Conn.  R« 
12,  there  was  a  similar  decision  in  a  case  like  the  one  at  bar. 
There  a  suit  had  been  brought  upon  a  bill  of  exchange,  against 
the  drawer ;  and  the  defence  was  that  the  bill  had  never  been 
presented  for  payment.  The  suit  was  settled  by  the  defendant's 
giving  his  note  for  a  part  of  the  bill  without  costs. 

In  Leonard  v.  Leonard,  2  Ball  d&  B.  171,  it  was  held  that 
the  validity  of  a  compromise  cannot  depend  upon  a  subsequent 
adjudication  of  the  rights ;  and  equity  will  not  set  aside  a  com- 
promise of  doubtful  rights  on  the  ground  of  its  being  prejudicial 
to  one  of  the  parties  to  it.  And  in  Steele  v.  While,  2  Paige,  478, 
the  Chancellor  held  that  when  a  party  in  a  suit  compromises 
the  same,  without  any  fraud  or  imposition,  he  cannot  be  relieved 
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from  it,  although  he  shows  that  it  was  not  beneficial  to  him,  or 
that  he  had  the  right  to  recover  in  the  suit  in  poiut  of  law. 
The  authorities  to  this  effect  are  very  numerous,  but  these  will 
suffice. 

I  have  no  doubt  but  that  the  extension  of  time  upon  his  large 
mortgage  debt,  entered  into  the  inducements,  which  resulted  in 
Mr.  W.'s  giving  the  note  of  tlOOO.  But  it  is  impossible  to  hold 
that  this  was  the  only  or  the  chief  inducement,  when  there  are 
so  many  strong  and  sufficient  reasons  for  the  act,  which  form  a 
valid  legal  consideration. 

The  testimony  does  not  prove  any  imposition  or  oppression. 
The  first  proposition  connecting  the  $3160  note  with  the  mort- 
gages, came  from  Mr.  Kimberly,  the  friend  and  relative  of  the 
mortgagor.  What  one  of  the  sons  relates  as  having  been  said 
in  that  connection,  soon  after  thB  note  of  S3150  fell  due,  must 
have  been  an  error  as  to  time  at  least ;  for  the  mortgages  had 
then  been  given  but  a  short  time,  and  would  not  be  due  in  seven 
or  eight  months. 

But  I  need  not  collate  the  testimony.  It  does  not  add  to  or 
vary  the  agreement,  as  evidenced  by  the  written  instrument  eze- 
euted  by  the  parties. 

I  have  not  looked  into  the  point  of  variance  between  the  usury 
proved  and  that  alleged  in  the  answer.  I  have  preferred  to  rest 
the  case  upon  the  merits. 

The  complainants  are  entitled  to  the  usual  decree  for  a  fore* 
closure  and  sale  of  the  premises. 
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Wood  v.  Perry. 

The  eomplainanU  purchased  of  T.  difiiDct  portiom  in  severalty,  of  a  lot  of  land,  by 
contracts,  providing  for  their  conveyance,  at  a  fntore  day.  T.  was  in  posseBsion 
under  a  like  contract  firom  the  defendant,  who  waa  seized  of  the  land.  Another 
contract  had  been  given  by  the  defendant  tc  M.  and  he  refused  to  convey  to  the 
complainants,  except  subject  thereto.  Thereupon  one  of  them,  W.,  in  behalf  of 
the  whole,  and  for  their  protection,  bought  M.*s  contract  The  defendant  then 
ejected  the  complainants  eeveraliy,  and  they  exhibited  their  bill  against  him, 
praying  for  an  injunction  and  a  conveyance  of  the  land  to  W.  for  their  benelH. 
Heldf  on  demurrer,  that  there  waa  no  misjoinder  of  complainants,  but  that  T.  was 
a  necessary  party  to  the  suit 
Auburn,  October,  1843. 

The  defendant  in  1824,  being  seized  of  lot  No.  37  in  Oalen^ 
HVayne  county,  then  wild  and  uncultivated,  contracted  to  sell  it  to 
Royal  Torrey,  who  thereupon  entered  into  the  possession  of  the 
lot,  built  a  house  and  made  other  improvements.  Torrey  having 
paid  but  little  towards  the  purchase  money,  and  that  irregularly, 
the  defendant  in  1834,  executed  a  contract  for  the  sale  of  the  lot 
to  one  Mallory,  who  took  possession.  Mallory  paid  nothing  on 
his  purchase,  and  very  soon  after  he  entered,  relinquished  the 
possession  to  a  tenant  of  Torrey's.  In  1836,  the  defendant  execu- 
ted to  Torrey  who  was  then  in  possession,  a  new  contract  for  the 
sale  of  the  lot  to  him,  the  payments,  to  be  made  at  a  future  day. 
He  continued  in  possession,  making  a  few  small  payments,  but 
not  in  accordance  with  the  terms  of  the  contract,  until  he  sold  to 
the  complainants. 

In  1838, 1840  and  1841,  Torrey  contracted  to  sell  distinct  por* 
lions  of  the  lot  to  the  respective  complainants  in  severalty,  and 
they  severally  took  possession  of  such  portions.  There  still  re- 
mained a  portion  of  the  lot  unsold  by  Torrey,  of  which  Wood,  one 
of  the  complainants  also  took  the  charge  and  possession  in  be< 
half  of  Torrey.  The  defendant  had  assented  to  the  contracts 
made  by  Torrey  with  the  complainants  respectively ;  but  he  still 
owned  the  lot  in  fee,  and  had  received  only  a  small  part  of  its 
price. 

The  complainants  continued  in  possession,  making  permanent 
fanprovements.    In  1842,  on  their  applying  to  the  defendant  to 
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havo  their  respective  parcels  conveyed  to  them,  on  their  paying 
the  stipulated  price ;  he  informed  them  that  they  must  come  in 
under  the  contract  which  he  had  given  to  Mallory,  and  he  would 
not  convey  to  them  except  subject  to  that  contract. 

It  turned  out  that  Mallory  had  assigned  his  agreement  to  oq^ 
Leonard,  the  day  after  he  gave  up  the  possession  to  Torrey.     On ' 
being  refused  a  clear  deed  by  the  defendant,  Wood  looked  up 
Mallory's  contract,  purchased  it,  and  procured  it  to  be  assigned  to 
himself,  in  order  to  protect  all  the  complainants,  himself  included. 
He  then  tendered  the  amount  due  by  the  terms  of  that  agreement, 
and  demanded  a  deed  of  the  lot.    The  defendant  refused  to  exe- 
cute  the  deed,  and  soon  after  commenced  actions  of  ejectment 
against  the  several  complainants.    YThereupon  they  filed  their   '" 
bill  stating  the  foregoing  facts,  and  praying  that  the  ejectments 
might  be  enjoined,  and  that  the  defendant  should  perform  his 
contract  with  Mallory,  and  convey  lill  the  lands  to  Wood  for 
their  benefit    The  defendant  demurred  to  the  bill,  for  want  of 
equity,  for  the  misjoinder  of  complainants,  and  because  Torrey 
was  not  made  a  party. 


L.  Walker^  for  the  defendant,  in  support  of  the  demurrer. 
W,  H.  Sewardy  for  the  complainants. 


%*' 


The  Assistant  Vice-chancellor. — ^If  the  bill  rested  upon 
the  defendant's  contract  with  Torrey  alone,  the  objection  of  mis- 
joinder of  complainants  would  be  fatal ;  for  there  would  be  nei- 
ther a  joint  or  a  common  interest  in  the  subject  matter  of  the  suit 
But  the  Mallory  contract,  and  the  defendant's  recognition  of  it 
and  his  reference  to  it  as  outstanding,  have  led  to  a  different  state 
of  things.  The  purchase  and  transfer  of  that  contract^  having 
been  made  to  Wood  for  the  protection^  and  thus  for  the  benefit  of 
all  the  complainants,  they  have  a  common  interest  in  enforcing 
it  against  the  defendant,  which  will  justify  their  uniting  together 
in  this  bill.  (See  Story's  Eq.  PL  233,  §  285.  The  Attamejf 
General  v.  Heelis,  2  Sim.  &  St.  67.)  The  demurrer  on  the 
ground  of  misjoinder  of  parties,  is  thefefore  not  well  taken. 

In  regard  to  the  omission  to  make  Torrey  a  defendant  in  the 
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suit,  I  do  not  perceive  bow  the  complainants  are  to  proceed  with«> 
out  bringing  him  in.  Although  as  to  the  defendant,  they  may  be 
entitled  to  insist  upon  the  fulfilment  of  Mallory's  contract,  yet 
they  entered  into  possession  as  purchasers  from  Torrey ;  and  their 
statement  shows  that  he  has  done  nothing  to  forfeit  bis  claims 
upon  them.  A  conveyance  of  the  whole  premises  from  the  de- 
fendant to  Wood,  under  Mallory's  contract,  might  overreach  and 
cut  off  the  rights  of  Torrey  in  the  land.  And  in  reference  to  the 
defendant's  dealing  with  the  land,  it  is  proper,  and  perhaps  he 
can  claim,  that  the  contract  with  Torrey  should  be  disposed  of 
id"  this  litigation  founded  upon  the  other  contract,  inasmuch  as 
the  decree  may  deprive  him  of  the  power  of  conveying  to  Torrey. 
The  demurrer  for  this  cause  must  be  allowed  with  costs.  The 
complainants  may  amend  their  bill  within  twenty  days^  on  pay- 
ment of  costsy  and  on  their  so  doing,  the  injunction  will  be  per- 
mitted to  stand.  If  they  omit  to  amend,  the  bill  will  be  dismis- 
sed  with  costs,  but  without  prejudice  to  the  equitable  rights  of 
all  or  any  of  the  complainants* 


tlocttWELL  &,  Hobby,  (Executors,  ^c.  v.  Hobby. 

£.  advanced  money  to  one  who  held  a  bond  and  mortgage  against  his  mother,  H., 
paying  its  full  amount  There  was  no  assignment  executed,  the  securities  wer« 
lost,  and  it  did  not  apflear  that  they  eyer  left  the  possession  of  their  fnntua!  attor- 
ney ;  but  E.  had  the  poasession  of  H.'8  deed  for  the  premises  mortgaged,  and 
retained  it  till  his  death.    It  did  not  appear  how  he  came  by  the  deed. 

1/f  Id,  that  the  son  had  an  equitable  lien  on  the  premises  for  the  amount  of  his 
advance  with  interest 

If  there  bad  been  no  deposit  of  the  deed,  but  he  advanced  the  money  on  an  agree- 
ment  to  have  the  mortgage  aMigned,  equity  would  substitute  him  in  the  plaoe  of 

'    the  mortgagee. 

In  the  abeence  of  other  proof,  evidence  of  an  advance  of  money,  and  the  finding 
of  title  deeds  of  the  borrower  in  the  possession  of  the  lender,  establishes  an 
equitable  mortgage. 
February  9, 1844. 

Thb  bill  was  filed  by  the  executor  and  executrix  of  Ebene- 
zer  A.  Hobby.    It  set  forth  that  Harriet  Hobby,  the  mother  of 
Vol.  H.  2 
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Ebenezer,  in  1822  bought  a  piece  of  land  of  one  Hubbard,  and 
a  few  days  afier,  mortgaged  the  same  to  S.  C.  Barker.  In  1827, 
she  was  sued  on  the  bond,  and  her  son,  at  her  request,  advanced 
the  amount  of  the  bond  and  mortgage.  He  did  not  take  an  as- 
signment, but  in  order  to  secure  him,  she  deposited  with  him 
Hubbard's  deed  of  the  land,  (which  was  not  recorded,)  and  he 
retained  the  deed  until  his  death.  The  bond  and  mortgage  can- 
not be  fowid,  and  are  lost.  The  bill  prayed  for  a  substitution  in 
the  place  of  the  mortgage,  also  to  have  the  benefit  of  the  deposit 
of  the  deed  as  security,  and  for  a  sale  of  the  lands  to  pay  the 
advance  made  by  E.  A.  Hobby. 

The  answer,  without  oath,  insisted  that  the  money  paid  by 
£.  A.  Hobby  was  the  defendant's,  and  that  the  mortgage  was 
paid  off  and  destroyed.  It  denied  that  she  deposited  Hubbard-s 
deed  to  secure  E.  A.  H.,  for  any  money,  and  averred  that  he 
never  had  it  in  his  possession  to  her  knowledge. 

The  testimony  established  that  E.  A.  Hobby  paid  the  amount 
of  the  bond  and  mortgage,  and  the  deed  was  in  the  possession 
of  the  complainants.  Other  facts  will  be  found  stated  in  the 
opinion  of  the  court. 

George  Case^  for  the  complainants. 
/.  Warren  Tompkins^  for  Mrs.  Hobby. 

The  Assistant  Yice-Chancelloji. — ^There  is  no  question 
but  that  the  testator  paid  all  the  money  with  which  Mrs.  Hobby's 
bond  and  mortgage  were  satisfied  to  Barker  or  obtained  from  hinu 
Mrs.  H.  alleges  that  they  were  paid  with  her  own  funds.  Of 
this  there  is  no  proof,  and  the  testimony  corrobomtes  the  infer- 
ence arising  from  its  coming  out  of  the  testator's  hands,  that  it 
was  his  money.  Barker  says  that  before  suing  the  bond  he 
applied  to  her  for  payment,  and  she  answered  that  she  had  not 
the  money.  He  told  her  he  wanted  her  to  procure  it  of  some 
neighbor,  and  she  said  she  would  look  it  up.  This  shows  not 
only  that  she  had  not  the  money,  but  that  she  expected  to  borrow 
it.  We  next  find  her  son,  after  she  has  been  sued,  coming  for- 
ward and  paying  it,  and  taking  receipts  which  express  that  ha 
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made  the  payments.    I  am  satisfied  from  the  evidence,  that  the 
money  paid  was  his  own. 

The  next  question  arises  upon  the  possession  of  the  bond  and 
mortgage,  and  what  became  of  them.  That  they  are  either  lost 
or  destroyed,  we  may  assume  from  the  statement  in  the  answer. 
They  doubtless  passed  from  the  possession  of  Barker's  attorney, 
to  that  of  Mr.  Mead  the  attorney  who  appeared  for  Mrs.  H.  in 
the  suit  on  the  bond,  and  who  made  the  payments  to  the  attor- 
ney of  Barker.  Mr.  Mead  was  probably  the  attorney  in  some 
measure,  of  the  testator  as  well  as  of  Mrs.  Hobby.  It 
appears  he  eent  to  the  testator's  counsel  Mr.  Grim,  his  bill  of 
costs  for  the  defence  put  in  to  the  suit  on  the  bond,  to  which  is 
appended  a  charge  for  conveyaDcing  done  for  the  testator,  and 
endorsed  on  the  bill  is  a  note  to  Mr.  Grim,  saying  that  he  thinks 
the  within  bill  should  be  paid  before  the  assignment  of  the  mort- 
gage, &c.,  are  given  to  Mrs.  Hobby.  This  shows  him  acting  for 
both. 

At  all  events,  we  trace  the  possession  of  the  bond  and  mort- 
gage no  further.  Mr.  Mead  perhaps  retained  them  for  the  pay- 
ment of  his  bill,  and  the  most  probable  conclusion  as  to  their 
fate  is,  that  they  were  burnt  with  his  law  papers  many  years 
ago. 

The  expression  in  his  note  in  reference  to  the  assignment  of 
the  mortgage,  is  a  part  of  the  res  gestte,  and  doubtless  related  to 
this  transaction.  And  had  the  name  been  Mr.  instead  of  Mrs. 
Hobby,  or  if  it  were  after  the  death  of  the  testator,  I  should  have 
felt  no  difficulty  in  holding  that  there  was  to  have  been  a  trans- 
fer of  the  mortgage  to  the  testator.  As  it  is,  the  matter  is  in- 
volved in  much  obscurity.  This  testator  may,  for  his  mother, 
have  done  what  is  not  usual,  viz.  advanced  his  money  to  take 
up  a  mortgage,  without  intending  to  keep  it  on  foot  as  a  security. 
His  retaining  the  receipts  is  consistent  with  either  supposition. 
If  the  case  rested  here,  it  would  preponderate  strongly  in  favor 
of  his  having  in  view  an  assignment,  or  at  least  retaining  the 
security. 

There  is  another  transaction  which  may  aid  in  solving  the 
difficulty.  The  bill  claims  that  on  her  son's  making  these  ad- 
vances, Mrs.  H.  deposited  with  him  I^er  deed  of  the  mortgaged 
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premises,  then  unrecorded,  as  security  for  such  advances,  and 
that  it  remained  with  him  till  his  death,  and  the  complainants 
have  had  it  ever  since.  The  answer  denies  the  deposit,  and 
says  that  Mrs.  H.  supposed  that  the  deed  was  recorded,  and  that 
she  had  it  in  her  own  possession.  The  deed  is  produced  by  the 
complainants,  and  it  has  not  been  recorded.  It  does  not  appear 
when  or  how  it  came  to  the  possession  of  the  testator  or  of  his 
representatives.  Coming  from  the  latter,  we  are  to  take  it  in  the 
absence  of  explanation,  that  it  was  among  the  papers  of  the  tes* 
tator. 

And  in  the  absence  of  all  other  proof,  the  evidence  of  an  ad* 
Vance  of  money  and  the  finding  of  title  deeds  of  the  borrower 
in  the  possession  of  the  lender,  is  held  to  establish  an  equitable 
mortgage.  In  Ex  parte  Corning,  9  Yes.  115,  Lord  Eldon  says 
that  the  fact  of  the  adverse  possession  of  the  deeds  in  the  person 
claiming  the  lien  and  out  of  the  other,  was  a  fact,  that  entitled 
the  court  to  give  an  interest. 

In  Ex  parte  Wether ell^  12  Ves.  401,  the  same  Chancellor  says, 
<Mt  is  very  well  settled,  that  if  there  has  been  a  delivery  of  deeds, 
that,  in  this  court,  amdhnts  to  an  equitable  mortgage ;  and  the 
possession  of  the  deeds  is,  if  no  other  purpose  is  shown,  evi- 
dence of  an  agreement  that  the  estate  itself  shall  be  a  security." 

In  Ex  parte  Haigh,  12  id.  403,  the  evidence  was,  an  appli- 
cation  by  one  very  much  embarrassed,  for  assistance  by  discount- 
ing ;  after  which  application  the  lease  was  delivered.  This  was 
held  suflEicient  to  establish  an  equitable  mortgage. 

In  Ex  parte  Langton,  17  Ves.  230,  Lord  Eldon  said,  « it  has 
been  long  settled,  that  a  mere  deposit  of  title  deeds  upon  an 
advance  of  money,  without  a  word  passing,  gives  an  equitable 

lien." 

Long  before  this,  Lord  Thurlow  held  in  Feaihersione  v.  Fen- 
wickf  1  Bro.  C.  C.  279  n.,  and  in  Harford  v.  Carpenter,  1  id. 
370  n.,  (see  them  stated  by  Lord  Eldon  in  14  Ves.  606 ;)  that 
if  there  were  a  deposit  of  a  lease,  and  nothing  more  passed  at 
the  time,  that  should  be  intended  as  a  deposit  for  the  sum  then 
due.  And  see  2  Hovenden's  Supplement  to  Vesey,  Junior,  104, 
the  note  to  Ex  parte  Corning,  on  the  same  subject. 

Again,  in  Kensington^  Ex  parte,  2  V.  d&  B.  79,  83,  Lord 
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EldoQ  says,  <'  it  has  been  so  long  settled  that  a  mere  deposit  of 
deeds,  withot  a  single  word  passing,  operates  as  an  equitable 
mortgage,  that  whatever  I  might  have  thought  originally,  I 
must  act  upon  that  as  settled  law." 

In  the  case  before  me,  the  deed  went  into  the  possession  of 
the  testator  for  some  purpose.  None  is  specifically  proved ;  but 
there  is  an  advance  of  money  proved,  an  advance  which  went 
to  discharge  a  mortgage  given  in  truth  for  a  part  of  the  purchase 
money  of  the  land  described  in  that  deed.  The  only  inference 
is,  that  the  deed  was  deposited  as  security  for  the  advance. 

In  connection  with  the  expression  before  adverted  to,  in  Mr. 
Mead's  note  to  Mr.  Grim,  it  may  be  that  the  deed  was  left  as 
security,  while  the  advances  were  making  from  time  to  time, 
and  with  the  expectation  that  when  they  were  completed,  and 
Barker  paid  off,  the  mortgage  would  be  assigned.  In  this  view 
the  lien  would  be  equally  operative.  The  cases  of  Wright^ 
Ex  parte,  19  Ves.  258,  per  Lord  Eldon,  and  Hockley  v.  JSari.- 
iock,  1  Russell,  141,  145,  show  that  an  agreement  to  give  a 
mortgage  and  delivery  of  the  title  deeds  for  the  purpose  of  car- 
rying it  into  effect,  constitute  a  mortgage  in  equity,  as  against 
the  person  making  the  agreement 

The  testimony  of  Dusenbury  confirms  the  supposition  that 
there  was  either  an  agreement  that  the  mortgage  should  be  as- 
signed, which  Mrs.  Hobby  supposed  had  been  carried  into  effect, 
or  an  agreement  that  the  deed  should  remain  in  the  testator's 
hands  as  security.  He  testifies  that  she  said  she  was  willing  the 
executrix  should  have  the  land,  but  she  would  rather  the  sale  of 
it  would  be  postponed  until  her  youngest  child  became  of  age, 
and  then  the  whole  property  could  be  sold  to  better  advantage 
by  being  sold  together.  The  evidence  is  that  the  land  in  ques- 
tion  was  bought  by  her  to  add  to  land  which  she  previously 
owned.  The  conversation  could  not  have  referred  to  the  testa- 
tor's interest  or  that  of  his  family,  in  the  latter  property,  because 
it  conceded  the  claim  of  the  executrix  to  have  the  whole  of  the 
'  land  spoken  of.  And  as  there  is  no  other  right  or  claim  discove- 
rable from  the  evidence,  except  that  arising  from  the  testator's 
advances  to  pay  off  the  mortgage,  the  conversation  must  have 
•referred  to  that  subject.    Upon  the  whole,  my  conclusion  is  that 
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the  advances  were  made  upon  the  security  of  the  property,  and 
that  the  testator  had  an  equitable  lien  for  the  amount.  If  the 
deed  were  deposited  as  security  the  lien  is  direct ;  and  if  there 
were  an  agreement  to  have  the  mortgage  assigned,  equity  will 
treat  it  as  having  been  done,  in  order  to  give  it  effect. 

In  either  view,  the  statute  of  limitations  is  not  applicable,  and 
I  need  not  examine  whether  the  Revised  Statutes  apply  to  equi- 
table demands  existing  when  they  went  into  operation. 

There  must  be  a  decree  for  a  sale  of  the  premises,  for  the  pay- 
ment  of  the  testator's  advances  with  interest,  and  the  complain* 
ants'  costs. 


Rowe  v.  Phillips. 


In  an  aniwer  in  equity,  as  well  as  in  a  plea  in  a  suit  at  law  founded  upon  a  specialty, 
where  the  defence  is  usury,  the  terms  of  the  agreement,  and  the  quantum  or 
rate  of  the  usurious  premium  or  interest,  must  be  stated  specifically  ;  and  the 
proof  must  come  up  to  the  stateoMnt  in  the  pleadingr. 

Proof  of  the  plaintiff*s  admission  that  be  had  taken  usury,  will  not  support  a  plea 
aeltinj^  forth  a  particular  sum  or  rate  per  cent ;  nor  will  proof  that  he  exacted  a 
certain  rate  per  cent  sustain  a  plea  alleging  the  taking  of  a  sum  in  gross 
which  does  not  correspond  with  the  rate  proved. 

Where  the  answer  charg^  that  the  mortgagee  exacted  $  113  50  for  usury ;  and  tlM 
testimony  consisted  of  his  admissions,  that  he  had  taken  usury  in  the  mortgage, 
also  that  the  mortgagors  paid  him  more  than  seven  per  cent,  and  that  they  paid 
him  ten  or  twelve  per  cent ;  neither  of  which  i^tes  would  produce  the  sum 
named ;  held  that  the  proof  did  not  support  the  answer. 
Albany,  January  18, 1844. 

The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage  for 
$2900,  executed  by  Edmund  and  William  Phillips  to  the  com- 
plainant, on  the  first  day  of  September,  1840. 

The  defence  set  up  by  the  mortgagors  was  that  the  mortgage 
was  usurious.  They  filed  a  cross-bill  to  obtain  a  discovery  of 
the  facts  alleged  in  their  answer,  but  the  answer  of  the  mortgagee 
denied  the  allegations.  The  original  and  cross-suits  were  heard 
together,  and  so  far  as  the  pleadings  and  testimony  were  material 
to  the  points  reported,  they  appear  iu  the  judgment  of  the  court 
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K.  Miller  and  S.  Stevens^  for  the  complainant. 
£L  Hogeboom,  for  the  defendants. 

The  Assistant  Vice-Chakcellor. — The  answer  in  the 
original  suit  alleges  that  'Uhe  bond  and  mortgage  are  illegal  and 
void ;  that  the  same  are  usurious ;  and  particularly  and  especially 
that  the  complainant  Rowe,  in  stating  and  making  up  the  pre* 
tended  consideration  thereof,  included  in  such  statement  and 
computation,  an  item  of  9112  60,  pretended  to  be  for  that 
amount  of  cash  furnished  to  the  defendants  or  with  which  they 
were  chargeable,  by  the  oomfdainaot,  on  the  day  of  the  date  of 
the  mortgage."  The  answer  further  alleges  that  *'  the  said  item 
is  wholly  fictitious  and  unfounded,  and  was  inserted  as  a  part  of 
the  consideration  of  said  bond  and  mortgage  by  way  of  usury." 
And  the  allegation  is  subsequently  repeated  that  the  <'  bond  and 
mortgage  are  void  for  usury." 

The  cross  bill  contains  substantially  the  same  charges,  sim« 
plified  as  to  the  item  of  $112  60,  but  containing  no  other  specific 
charge  of  usury. 

The  general  averment  that  the  bond  and  mortgage  are  usuri« 
ous,  that  they  are  Toid,  &c^  is  unavailing.  This  defence  cannot 
be  proved  under  such  an  averment  In  equity,  as  well  as  in  a 
suit  at  law  founded  upon  a  specialty,  the  terms  of  the  usurious 
contract,  and  the  quantum  of  the  usurious  premium  or  interest, 
must  be  specified  and  set  out  distinctly,  in  the  plea  or  answer ; 
and  the  proof  must  come  up  to  the  statement  in  the  pleading. 
( Vroom  V.  DUmars,  4  Paige's  R.  626,  63.3 ;  New  Orleans  Gas 
lAght  and  Banking  Company  v.  Dudley^  8  ibid.  462, 468 ; 
Crensha^s  Adfnin^r  v.  CZarAr,  6  Leigh's  Rep.  (Ya.)  69 ;  Smith 
V.  Nicholas,  8  ibid.  330.) 

The  defence  to  this  bond  and  mortgage  is  therefore  limited  to 
establishing  the  usurious  item  of  $112  60. 

The  only  witness  who  testifies  in  regard  to  this  sum,  is  Mr. 
Esselstyne,  the  solicitor  who  prepared  the  bond  and  mortgage, 
and  he  says  that  in  making  up  the  statement  of  the  sum  for 
which  the  securities  were  to  be  given,  the  $1 12  60  was  inserted 
on  an  allegation  of  Rowe,  that  he  had  lent  that  amount  to  William 
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Phillips  in  twa  or  three  sums,  for  which  he  had  no  note.  Wilham 
Phillips  was  not  present,  when  the  statement  was  prepared.  Mr. 
Esselstyne  says  he  asked  Edward  Phillips  if  the  charge  was  right, 
but  he  did  not  seem  to  know  whether  it  was  or  not ;  Rowe  ex- 
plained it  to  Edward,  who  then  said  he  presumed  it  was  right, 
although  he  did  not  know,  it  was  a  transaction  between  William 
and  Rowe.  Upon  this  Mr.  Esselstyne  entered  the  amount  on  the 
statement;  and  this  is  all  that  he  knows  on  .the  subject. 
The  evidence,  so  far,  proves  nothing  against  the  jilstice  of  the 
$112  60. 

Other  witnesses  prove  that  Rowe  said  he  had  taken  usury,  or 
that  there  was  usury  in  the  mortgage ;  that  the  Phillips's  paid 
him  more  than  seven  per  cent ;  that  they  paid  him  ten,  or  twelve 
per  cent  interest ;  and  as  one  witness  says,  five  per  cent,  premium. 
Another  witness  speaks  of  a  sum  of  ten  dollars  usury  in  a  note 
of  $150,  which  went  into  the  bond  and  mortgage. 

It  is  not  perhaps  usual  for  usurers  to  make  admissions,  but  one 
cannot  on  the  testimony  in  this  case,  resist  the  conclusion  that 
there  was  usury  in  the  bond  and  mortgage. 

The  insuperable  difficulty  in  the  case  is,  that  the  proof  does  nol 
support  the  usury  set  up  in  the  answer.    No  one  of  the  rates  per 
cent  mentioned  by  the  witnesses,  will   produce  an  amount  of 
nsury  corresponding  with  the  9112  50,  even  if  it  were  assumed 
that  the  per  centage  spoken  of  was  included  in  the  bond  and  mort- 
gage, as  to  which  the  testimony  is  quite  obscure.    Then  proof  of 
declarations  that  there  was  usury,  that  he  had  taken  ten  per 
cent,  twelve  per  cent,  &c.,  is  not  evidence  that  Rowe  had  included 
this  9112  50,  in  the  mortgage.    A  general  admission  of  taking 
usury,  will  not  support  a  plea  of  a  particular  sum  or  rate  per 
cent  stated  as  constituting  the  usury ;  any  more  than  proof  of  the 
admission  of  a  party  that  he  owed  the  plaintiiBT,  would  support  a 
claim  for  any  sura  that  the  plaintiff  might  choose  to  insert  in  his 
declaration  or  bill  of  particulars. 
The  defence  cannot  be  maintained  on  this  evidence. 
I  have  not  alluded  to  the  cross  bill  on  this  point,  because  Rowe 
was  required  to  answer  it  on  oath,  and  he  has  fully  denied  the 
alleged  usury ;  thus  making  the  case  of  the  mortgagors  much 
more  difficult  than  it  was  upon  the  original  bill  and  answer. 
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The  cross  bill  will  have  to  be  dismissed  with  costs ;  and  in  the 
original  suit  the  complainant  is  entitled  to  the  usual  decree. 


M.  J.  Hardi:r  and  others  v.  J.  J.  RARt)Ett  and  others. 

A  parol  afreement,  to  leave  lands  to  a  penon  by  wiU»  tlioagii  founded  on  a  prece- 
dent yalnable  oonsideration,  cannot  be  enforced  in  equity. 

A  resultiog  trust  may  be  proi^ed  against  persons  claimiug  by  descent,  by  parol  ad- 
missions of  the  ancestor. 

The  intestate,  in  1802,  bought  a  farm,  which  was  conveyed  to  him  in  fee,  he  giv- 
ing a  mortgage  for  the  pufchase  money.  He  resided  npon  it  until  his  death  in 
1835 ;  but  it  was  paid  for  out  of  the  labor  and  earnings  of  his  four  younger  sons. 
Held,  that  such  payment  raised  a  resulting  trust  in  their  favor,  and  that  they 
were  entitled  to  the  farm  ih  equity. 

The  youngest  son,  R.  being  the  owner  of  ten  acres  of  land,  the  intestate  agreed 
with  him  by  parol  that  if  he  would  convey  the  same  to  his  three  hrothen>  be 
should  have  n  small  farm  which  the  intestate  owned  in  another  town.  R.  con« 
veyed  the  ten  acres  accordingly,  went  into  possession  of  the  small  farm,  and  made 
permanent  improvements  upon  it :  Held,  that  the  agreement  was  so  far  performed 
as  to  bind  the  intestate  and  his  heirs. 

Where  the  complainants  have  a  legal  title  to  a  part  of  the  lands  as  to  which  they 
oak  relief  against  an  ejectment,  their  bill  as  to  such  part,  will  be  dismissed. 

An  objection  to  the  bill  for  the  misjoinder  of  complainants,  will  not  be  regarded» 
when  it  is  raised  for  the  first  time  at  the  final  hearing  of  the  Cause. 
Albany,  January,  1844. 

The  bill  in  this  cause  Was  filed  to  have  the  titles  of  the  respec* 
tiye  complainants  in  lands  near  the  city  of  Hudson^  declared  and 
established ;  and  to  restrain  certain  actions  of  ejectment  brought 
by  the  defendants  for  their  recovery.  The  facts  are  fully  stated 
in  the  opinion  of  the  court* 

J.  Qaulj  Jr*y  for  the  complainants* 

K.  Miller  J  for  the  defendants^ 

Thb  AsaisTAirr  YtcE^OHANCEtLOR. — The  leading  facts  in 
this  case,  as  established  by  the  testimony,  are  these.  In  1802, 
John  M.  Harder,  the  father  of  the  complainants,  of  John  J.  Harder 

Vol-  n.  3 
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and  his  two  sisters  who  are  defendants,  was  in  the  possession  of 
a  farm  near  Hudson,  called  the  Roseboom  farm,  claiming  it  as 
owner.  He  was  also  the  owner,  by  inheritance,  of  forty  acres  in 
Claverack.  In  that  year,  he  bought  another  farm  near  the  Rose- 
boom  property,  called  the  Irish  farm,  and  received  a  conveyance 
of  it  in  fee  subject  to  a  mortgage.  Within  a  few  years  after,  John 
M.  conveyed  small  parcels  of  this  farm  to  the  complainants 
Michael,  Robert  and  Peter,  and  to  John  J.,  respectively. 

In  May,  1809,  one  Duncan  recovered  the  Roseboom  farm,  except 
a  small  portion  containing  about  ten  acres,  in  a  contested  eject- 
ment suit  against  John  M.  The  case  is  reported  in  4  Johns.  R. 
202. 

The  complainants  Michael,  Robert  and  Peter,  in  March,  1811, 
purchased  from  Duncan  the  farm  so  recovered,  and  took  a  con- 
veyance of  it  to  Peter.  Peter  subsequently  conveyed  an  undivi- 
ded third  part  to  Robert,  and  another  to  Michael.  In  1820,  John 
M.,  the  father,  conveyed  to  the  complainant  Richard,  who  was 
his  youngest  son,  the  portion  of  the  Roseboom  farm  not  recovered 
by  Duncan. 

The  legal  title  to  the  residue  of  the  Irish  farm  remained  in  John 
M.  Harder  till  bis  death  in  1836. 

To  return  to  the  year  1802.  John  M.,  the  father,  was  then  orer 
sixty  years  of  age.  Michael  was  his  eldest  son,  and  was  a  mar- 
ried man.  Robert  was  then  about  twenty-seven  years  old,  and 
Peter  was  of  full  age.  These  three,  who  were  called  '<  the  bay^ 
till  they  were  sixty  or  seventy  years  old,  continued  to  reside  with 
their  father  on  these  farms,  though  some  of  the  time  in  different 
houses,  until  his  death.  The  other  complainant,  Richard,  was 
a  boy  in  1802.  He  also  lived  with  his  father,  until  shortly  be-, 
fore  die  latter  died.  The  defendant,  John  J.,  was  brought  up  a 
blacksmith.  He  says  in  his  answer,  tliat  be  commenced  busi- 
ness in  1804.  "  7%e  boys^  assisted  him  in  erecting  his  buildings 
on  the  portion  of  the  Irish  farm  conveyed  to  him. 

Besides  the  five  sons,  John  M.  Harder  had  five  daughters,  who 
were  brought  up  in  his  family,  and  married  off  with  such  portions 
as  he  deemed  reasonable.  He  never  woriced  any  himself  after 
his  sons  became  old  enough  to  labor.  Witnesses  who  had  known 
him  from  the  time  of  the  purchase  of  the  Irish  farm,  say  that  he 
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never  worked  a  day.  The  Roseboom  farm  was  never  cultivated 
much  until  after  it  was  bought  anew  from  Duncan.  '^  The  boyt/^ 
worked  the  farms  and  fished  in  the  Hudson  river*  They  earn- 
ed a  great  part  of  their  money  by  fishing. 

John  M.  told  one  witness  that  when  he  bought  the  Irish  farm, 
he  had  not  five  dollars  in  the  world.  Having  no  title  to  the  Rose- 
boom  farm,  this  was  literally  true,  if  he  owed  the  value  of  the  small 
farm  in  Claverack.  And  there  is  no  room  to  doubt  that  at  the 
close  of  the  Duncan  law  suit,  he  was  not  worth  any  thing.  Wit- 
nesses who  had  good  opportunities  for  knowing,  testify  that  the 
Irish  farm  was  paid  for  by  ^  the  boys  ;"  amongst  others  their  sis- 
ter, Mrs.  Son,  who  was  the  eldest  of  the  family.  The  father  him- 
self declared  this,  time  and  again,  during  his  life.  His  two 
daughters,  who  are  defendants,  have  made  the  same  asseition, 
and  disclaimed  an  interest  in  the  property.  (Their  statements 
are  not  inadmissible,  because  they  are  married.  If  they  had  an  - 
swered,  making  the  same  admisskms,  the  court  would  have  made 
a  decree  upon  their  admissions.) 

The  family  appeared  to  have  lived  in  common,  until  after  they 
were  successively  portioned  ofi*  and  established  in  life.  The 
four  complainants  continued  in  common,  until  three  of  them  be- 
came old  men. 

As  to  John  J.  Harder,  he  did  the  blacksmith  work  for  the  farms 
and  the  famUy  for  many  years.  On  the  other  hand,  he  helped 
himsdf  to  grain  and  provisions  from  the  fetrm,  and  was  aided  in 
various  modes  by  the  labor  of  "  the  boys*'  and  their  teams.  Pro* 
bably  no  charge  was  intended  on  either  side.  His  father  declar- 
ed repeatedly,  that  John  J.  had  received  his  part  of  the  property ; 
and  he  also  slated  that  John  J.  had  not  helped  to  pay  for  the  prop- 
erty. The  proceeds  of  the  Claverack  farm  went  into  the  com- 
mon stock.  It  does  not  appear  that  they  were  of  much  account. 
They  were  probably  much  less  than  went  to  the  support  and  fit- 
ting out  of  the  members  of  the  family  other  than  the  complain- 
ants. 

My  conclusion  upon  the  testimony  is  clear,  that  the  Irish  farm 
was  paid  for  by  the  labor  and  resources  of  the  three  eldest  com- 
plainants. That  Richard  aided  in  some  degree ;  and  that  he  bore 
his  foil  share  with  the  others,  in  thepaymentof  the  Roseboom  farm ; 
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SO  that  as  between  the  complainants  themselves,  he  is  entitled  to 
participate  in  whatever  rights  they  may  have  in  the  aggregate 
property  in  controversy. 

To  resume  the  history  of  the  case.    When  John  M.  Harder  had 
become  ninety  years  old,  the  complainants  began  to  feel  uneasy 
about  the  title  to  the  residue  of  the  Irish  farm  remaining  in  him, 
and  requested  him  to  convey  to  them.    It  seems  that  he  determine 
ed  not  to  part  with  the  control  of  it  while  he  lived.    But  in  1831, 
he  procured  a  surveyor  to  mark  out  and  divide  the  farm  (about 
82  acres)  between  Michael,  Robert  and  Peter,  equally,  which  was 
done  accordingly,  and  stakes  put  down  showing  their  respective 
bounds.    This  division  included  the  share  of  Peter  and  the  small 
parcel  already  conveyed  to  Robert.    He  also  directed  a  will  to  be 
prepared,  and  executed  it,  devising  the  title  accordingly ;  and  at 
the  same  time  giving  the  Claverack  farm  to  Richard.    He  subse- 
quently had  a  similar  will  drawn  and  executed,  giving  the  latter 
to  trustees  for  Richard  and  his  family,  in  case  he  became  incapa- 
ble of  managing  it.    In  1831,  he  declared  that  Richard  was  to 
convey  his  piece  on  the  Roseboom  farm  to  the  other  boysj  and  then 
was  to  have  the  Claverack  farm.    He  afterwards  said  that  Rich- 
ard's wife's  property  was  laid  out  on  that  farm,  and  by  other  proof 
it  appears  to  have  been  laid  out  in  building  a  barn  and  repairing 
the  house.    On  the  19th  May,  1832,  Richard  conveyed  that  part 
of  the  Roseboom  farm  to  the  other  three  complainants. 

After  John  M.  Harder's  death,  a  great  part  of  the  family  came 
together  to  have  the  will  read,  and  it  could  not  be  found.  Those 
present  assented  to  take  the  statement  of  Mr.  Rowley,  who  drew 
the  will,  and  abide  by  his  declaration  of  its  contents.  An  instru- 
ment under  seal  to  that  effect,  was  drawn  up  and  was  signed  at 
various  times  by  all  of  the  heirs  except  John  J.  Harder.  Mr.  Race, 
a  defendant,  signed  it  on  condition  that  all  should  execute.  Yos- 
burgh  and  wife,  also  defendants,  signed  unconditionally,  but  on 
his  getting  possession  of  the  paper  two  days  after,  he  struck  out 
the  names  of  himself  and  his  wife.  Neither  of  the  feme  coverts 
who  are  now  defendants,  acknowledged  its  execution  before  any 
officer. 
Mr.  Rowley  made  a  written  statement  of  the  contents  of  the 


NEW  YORK— AUGUST,  1844.  21 


Harder  v.  Harder. 


will,  conformably  to  the  sealed  agreement ;  and  showing  the  de- 
vises before  mentioned. 

In  1840,  the  defendants  commenced  actions  of  ejectment  to  re- 
cover  the  Roseboom,  Clayerack  and  Irish  farms. 
*  Before  proceeding  to  the  main  questions,  I  will  dispose  of  the 
minor  points  which  were  raised  by  the  defendants. 

1.  As  to  the  misjoinder  of  complainants ;  Richard  Harder 
claiming  the  Claverack  farm  in  severally,  and  setting  up  no  in- 
terest in  the  other  property. 

This  objection,  if  it  were  well  founded,  is  not  available,  be- 
cause it  is  not  insisted  on  in  the  answer. 

2.  The  answer  claims  the  same  benefit  as  from  a  demurrer,  to 
that  part  of  the  bill  setting  up  the  complainant's  title  to  the  Rose- 
boom  farm,  on  the  ground  that  there  was  a  sufficient  remedy  at 
law.  This  objection  is  well  taken.  Three  of  the  complainants 
have  the  legal  title  to  the  whole  of  that  farm,  and  have  no  need 
of  the  aid  of  this  court  in  their  defence  to  the  ejectments  for  that 
portion  of  the  estate  in  controversy. 

In  r^ard  to  the  principal  question,  the  right  to  the  Irish  farm. 

Although  the  justice  of  the  complainant's  claim  was  clearly 
manifest  at  the  hearing,  I  felt  great  difficulty  in  the  principle  on 
which  they  could  be  relieved.  The  bill  founds  no  claim  upon 
the  will,  as  one  existing  at  the  death  of  John  M.  Harder.  It  ra- 
ther proceeds  upon  the  verbal  contract  to  leave  the  lands  to  these 
parties  by  his  will,  as  proved  by  Mr.  Rowley,  founded  upon  the 
consideration  of  their  having  paid  for  the  property  and  their  con- 
tinuing to  support  him ;  and  partly  executed,  by  the  division 
marked  out  by  Rowley,  taking  possession  in  severalty  according 
to  it,.and  by  Richard's  ponveyance  of  his  parcel  of  the  Roseboom 
farm. 

There  are  great,  if  not  insuperable  obstacles,  to  sustaining  this 
agreement.  It  is  loose  and  indefinite  in  its  terms ;  it  is  by  parol, 
affecting  the  title  to  lands  ;  and  the  part  execution  set  up  on  the 
behalf  of  the  three  eldest  complainants,  was  wholly  between 
themselves  and  Richard  Harder. 

There  is  another  ground  on  which  the  case  may  be  placed  in 
reference  to  the  Irish  farm.  As  I  have  already  stated,  the  evi- 
dence is  conclusive  that  the  three  eldest  complainants  paid  for 
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that  farm.  It  is  not  probable  that  the  decedent  contributed  in 
any  manner  to  that  payment  He  received  the  legal  title,  but  be 
held  it  as  a  resulting  trust  in  favor  of  his  sons  who  paid  the  con- 
^  sideration.  1  Cruise's  Dig.  471,  tit  Trust,  ch.  1,  i  31.  Boffd 
V.  McLean,  1  J.  C.  R.  682. 

It  is  very  true  that  the  declarations  of  the  father  in  his  lifetime, 
are  not  the  kind  of  evidence  by  which  the  title  to  real  estate  is 
to  be  divested  or  destroyed.  But  for  any  purpose  for  which  parol 
evidence  is  competent,  his  declarations  are  admissible  against 
the  defendants  and  others  claiming  under  him  by  descent  A 
resulting  trust  may  be  proved  by  parol.  The  statute  of  frauds 
expressly  excepted  trusts  arising  or  resulting  by  implication  of 
law.  I  shall  therefore  hold  that  the  three  eldest  complainants 
weiie  equitably  seised  in  fee  of  the  Irish  farm,  with  a  claim  upon 
them  in  favor  of  Richard,  growing  out  of  his  contributions  to  the 
common  stock,  which  went  principally  into  the  payments  for  the 
Duncan  purchase. 

Then  it  remains  to  speak  of  the  small  farm  at  Claverack.  The 
allegation  in  the  bill,  on  this  subject,  is  substantially  proved. 
One  witness  says  that  when  the  decedent  was  speaking  of  his 
plan  of  dividing  the  Irish  farm  among  ^  the  boysy^^  he  said  that 
Richard  was  to  give  up  the  deed  of  the  ten  acres  by  the  river  to 
<(  the  hoysy^  or  give  them  a  new  deed  of  it,  and  then  he  was  to 
have  the  land  in  Claverack. 

Another  witness  testifies  that  the  decedent  said  be  wanted 
Richard  to  give  up  that  deed  to  the  rest  of  the  boys,  and  then  he 
should  haye  the  old  place  in  Claverack.  ^ 

It  is  fairly  established  that  the  decedent  in  consideration  of 
Richard's  conveying  the  ten  acres  to  the  other  three  complainants, 
agreed  with  him  to  give  or  grant  to  him  the  Claverack  land.  It 
is  probable  that  Richard's  contributions  to  the  payment  for  the 
Roseboom  farm,  and  to  the  general  support  of  the  family,  were  in- 
ducements with  his  father  for  this  arrangement.  But  that  does 
not  impair  the  force  of  the  allegation  in  the  bill.  It  is  not  shown 
that  the  agreement  was  inadequate,  provided  it  rests  only  on  the 
conveyance  of  the  ten  acres. 

Richard  conveyed  the  ten  acres  to  the  other  complainants,  went 
into  possession  of  the  forty  acres  in  Claverack,  laid  out  his  wife's 
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property  in  permanent  improvements  there,  and  has  remained  in 
possession  until  this  suit  was  brought.  The  agreement  is  so  far 
performed  as  to  take  it  out  of  the  statute  of  frauds.  The  dece- 
dent became  a  trustee  of  the  legal  estate,  and  Richard  was  equita- 
bly seised. 

On  these  grounds,  I  think  he  is  entitled  to  be  quieted  in  his  title 
to  the  forty  acres,  against  the  claims  of  the  defendants. 

It  is  unnecessary  for  me  to  determine  the  points  raised  upon 
the  agreement  signed  by  all  the  defendants  except  John  J.  Har- 
der. 

The  defendants  will  be  perpetually  enjoined  from  prosecuting 
the  ejectment  suits  against  the  Irish  farm  and  the  Claverack  pro- 
perty ;  and  will  be  decreed  to  release  the  same  to  the  respective 
complainants. 

The  bill  is  not  sustained  as  to  the  Roseboom  premises,  on  the 
ground  already  stated.  For  this  cause,  without  referring  to  other 
considerations,  the  complainants  must  bear  their  own  costs  of  suit. 


BoisoEBARD  V.  TheNew  York  Banrino  Company. 

An  aaodatioii  oiganifed  under  tlie  ad  to  antboriie  banking,  cimtracted  in  the 
name  of  ita  {vendent  deacribing  him  aa  aach.  Held,  the  identity  being  clear 
that  the  contract  waa  yalid. 

A  Tariance  in  the  use  of  the  name  of  one  of  these  asMciatlons  does  not  vitiate  its 
contracts.  In  this  respect  they  are  goremed  by  the  samenUes  as  corporatlona 
at  conunon  law. 

The  bank  obtained  a  loan  of  money  on  a  sealed  agreement,  which,  as  it  was  con- 
tended, was  illegal  because  the  cashier  did  not  sign  it,  according  to  the  prorision 
of  that  act  The  bank  had  no  cashier  at  the  time.  Heldf  that  the  lender  might 
recover  the  money  loaned,  whether  the  agreement  were  defectively  executed  or 
not.    8emh.  that  tta  execution  waa  suiBeient 

Such  banking  aasoeiatimMi,  are  within  the  provisions  of  the  revised  statutes  relative 
to  proceedings  against  corporations  in  equity  ;  and  on  their  failing  to  comply 
with  the  act  of  1841  regulating  their  annual  returns,  they  are  liable  to  be  treated 
as  insolvent  corporationB  under  thoee  provisions. 
May  9, 1844. 
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The  bill  was  filed  by  Edward  Boisgerard  against  John  Dela- 
field,  President  of  The  New  York  Banking  Company,  and  other 
defendants.  It  stated  that  the  New  York  Banking  Company 
was  an  association  formed  in  November,  1838,  under  the  provi- 
sions of  the  act  to  authorize  the  business  of  banking,  })assed 
April  13th,  1838.  The  bill  then  set  forth  various  transactions, 
by  means  of  which  the  complainant  became  a  creditor  of  the 
banking  company  to  a  large  amount,  on  which  there  was  still 
due  to  him  about  ^76,000.  That  the  company  was  insolvent, 
and  that  in  the  annual  return  of  its  condition  and  aflfairs  made 
to  the  Comptroller  in  January,  1842,  it  violated  the  directions 
of  the  statute  regulating  such  returns. 

The  bill  prayed  for  an  injunction  and  the  appointment  of  a 
receiver,  and  that  the  company  might  be  wound  up  as  an  in* 
solvent  corporation,  and  its  funds' applied  to  the  payment  of  its 
debts,  according  to  the  provisions  of  the  Revised  Statutes.  An 
injunction  was  issued,  and  a  receiver  subsequently  appointed. 
The  bank,  by  its  president,  answered  the  bill,  and  the  cause  came 
on  to  be  heard  upon  pleadings  and  proofs.  The  opinion  of  the 
court  states  all  the  additional  facts  which  are  requisite  for  eluci- 
dating the  points  decided. 

F.  B.  Cuttings  for  the  complainant 

£7.  S.  Van  Winkle^  for  the  defendant. 

The  Assistant  Vice-Chancellor.— yThe  validity  of  the 
complainant's  debt  is  disputed  on  several  groulds. 

I.  It  is  said  that  the  sealed  agreement  set  forth  in  the  bill,  is 
not  made  with  the  bank  by  its  name  of  contract.  The  name  of 
the  institution  is  "  The  New  York  Banking  Company,*'  and  the 
contract  is  made  in  the  name  of  <'  John  Delafield,  President  of 
the  New  York  Banking  Company." 

The  sixteenth  section  of  the  original  act  creating  these  asso- 
ciations, requires  the  certificate  which  is  to  be  filed  as  a  part  of 
their  organization,  to  specify  « the  name  assumed  to  distinguish 
such  association,  and  to  he  used  in  Us  dealings.'**  But  the 
statute  does  not  declare  that  a  variance  in  the  use  of  the  name 
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thus  assumed  shall  invalidate  its  contracts.  Such  a  provision 
would  have  been  as  repugnant  to  common  sense,  as  it  is  to  the 
principles  of  law  applicable  to  all  corporations.  (See  Angell  &> 
A  mes  on  Cotp.  12@,  169,  171)  and  the  cases  cited.)  There  is 
no  doubt  of  the  identity  of  the  association  described  in  this  con* 
tract,  and  the  misnomer  therefore  does  not  vitiate  the  transaction^ 

2.  It  is  next  objected  that  the  contract  is  not  signed  by  the 
cashier  of  the  bank.  This  is  true,  and  it  is  proved  that  the  bank 
had  no  cashier  until  long  after  this  periodi  There  was  an 
assistant  cashier^  but  his  execution  of  the  instrument  would  have 
been  met  by  a  similar  objection.  The  act  before  mentioned,* 
(tirhich  in  accordance  with  popular  usage^  1  will  hereafter  call  the 
general  banking  law^)  provides  that  <<  contracts  made  by  any  such 
association,  and  all  notes  and  bills  by  them  issued  and  put  in  cir- 
culation as  money^  shall  be  signed  by  the  president  or  vice 
president  and  cashier  thereof."  It  is  evident  that  this  provision 
cannot  receive  a  literal  interpretation^  It  must  be  construed 
Teasonably,  and  with  reference  to  the  objects  in  view,  of  which 
the  principal  one  was  the  circulation  of  bank  notes.  There  are 
many  implied  contracts  which  necessarily  arise  in  the  transac- 
tion of  banking  business,  which  of  course  could  not  be  evidenced 
by  the  signature  of  any  officer  of  the  bank.  So  it  is  idle  to 
suppose  that  such  express  contracts,  as  the  supply  of  fuel,  sta- 
tionery, &c.^  for  the  banking  house  of  one  of  these  associations, 
were  to  be  reduced  to  writing  and  authenticated  by  the  presi« 
dent  and  cashier. 

Probably  the  utm<)st  latitude  of  construction  would  limit  the 
provision  of  the  law  to  such  express  contracts  as  were  necessa- 
rily or  as  a  matter  of  expediency^  made  in  writings  I  am  how- 
ever relieved  from  pursuing  the  inquiry^  and  deciding  whether 
the  omission  of  the  signature  of  the  cashier  in  this  instance^  ren- 
dered the  agreement  nugatory,  by  my  conclusion  upon  the  next 
point  discussed^ 

I  think  that  the  complainant  is  entitled  to  recover  bis  money, 
TKrhether  the  agreement  was  or  was  not  so  executed  as  to  be  bind- 
ing upon  the  company. 

3.  This  brings  me  to  the  objection  that  the  contract  for  the 
advances  to  the  defendants  was  illegal^  because  the  agreement 
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was  defectively  executed ;  and  that  being  illegal,  the  complain" 
ant  cannot  recover  back  his  advances. 

It  by  no  means  follows  that  the  contract  is  illegal,  because  it  is 
invalid.  A  deed  without  a  seal  would  be  invalid,  yet  that  would 
be  no  answer  to  an  action  to  recover  the  consideration  paid.  In 
the  instance  of  the  insurance  companies,  where  their  charters 
require  policies  to  be  attested  in  a  particular  mode,  if  a  'policy 
should  happen  to  be  defectively  attested  so  as  to  be  utterly  worth* 
less  to  the  insured,  I  do  not  think  that  the  requirement  in  the 
charters  would  be  any  answer  to  a  suit  to  recover  back  the  pre* 
mium  paid. 

There  is  nothing  in  the  general  banking  law,  which  requires  a 
contract  of  the  bank  for  a  loan  of  money  to  be  made  in  writing. 
This  bank  attempted  to  contract  for  a  loan  by  a  written  instru- 
ment ;  and  they  received  the  loan.  Assume  that  the  instrument 
itself  was  totally  inoperative.  Is  the  bank  therefore  to  keep  the 
money?  It  is  more  reasonable  to  hold  that  the  contract  of  loan 
stands  precisely  as  it  would  have  done  if  no  writing  had  been 
made.  The  defective  instrument  is  as  no  instrument  It  is  a 
nullity,  which  may  be  laid  out  of  view ;  and  we  then  have  sim- 
ply an  advance  of  money,  and  an  implied  promise  to  repay  it. 

To  test  farther  the  argument  that  the  contract  is  illegal  because 
not  signed  by  the  cashier,  let  us  suppose  it  to  have  been  a  con*, 
tract  for  the  sale  of  a  lease  which  this  bank  had  acquired,  and 
that  the  complainant  had  paid  the  whole  price.  It  must  be  con- 
ceded, that  if  the  cashier's  signature  were  indispensable,  the  com- 
plainant, could  not  enforce  such  a  contract  by  a  bill  for  specific 
performance,  or  by  an  action  at  law  for  damages.  The  reason  is 
that  the  contract  is  defective ;  it  is  invalid ;  it  does  not  conform 
to  the  mode  by  which  alone  the  bank  can  legally  bind  itself 
to  sell  land.  It  is  equally  clear  to  my  mind,  that  the  complain- 
ant could  thereupon  recover  the  purchase  money,  in  an  action  for 
money  had  and  received  This  would  not  be  rescinding  the 
contract,  because  that  expression  implies  a  contract  which  was 
once  valid  and  in  force.  It  would  be  recovering  back  money 
paid  on  a  consideration  which  failed,  and  which  good  conscience 
requires  should  be  restored  to  him. 

The  cases  referred  to  by  the  defendant's  counsel,  were  those  of 
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agreements  founded  upon,  or  intended  to  effect,  some  design  or 
operation  prohibited  by  lav.  They  came  within  the  well  defined 
principle  that  contracts  founded  upon  an  unlawful  act,  cannot  be 
enforced  by  action.  They  have  no  application  to  a  contract  law- 
ful in  its  objects,  but  defectirely  executed ;  or  which,  made  for 
some  legitimate  purpose,  was  inoperative  and  null  for  informality. 

4.  It  is  farther  objected  to  the  complainant's  debt,  that  the 
loan  was  made  to  the  bank  for  an  illegal  object,  viz.  the  cotton 
speculation  of  the  bank  with  the  Hernando  Rail  Road  Company. 
The  defendant's  contract  with  the  rail  road  company  was  made 
April  3d,  1839 ;  the  contract  in  question  bears  date  June  15tb, 
1839.  The  complainant's  loan  was  made  to  the  defendants,  and 
was  distinct  and  independent  from  that  of  the  defendants  to  thd 
rail  road  company.  He  had  no  right  to  direct,  or  even  to 
inquire,  what  disposition  the  defendants  made  of  his  money. 
He  was  to  be  reimbursed  by  the  proceeds  of  cotton,  which 
the  rail  road  company  were  to  consign  to  the  defendants. 
Whether  for  a  cotemporary  loan  to  the  rail  road  company  or 
for  an  existing  debt,  the  contract  between  these  parties  does  not 
disclose.  There  was  nothing  in  the  agreement  between  the  com- 
plainant and  the  bank,  which  gave  notice  to  the  former  that  the 
operation  of  the  bank  with  the  rail  road  company  was  unau- 
thorized or  illegal.  The  transaction  is  the  same  as  if  the  com- 
plainant had  advanced  to  the  bank  950,000,  and  as  security  for 
its  re-payment  received  a  transfer  of  a  bill  of  lading  of  a  thousand 
bales  of  cotton  shipped  to  the  bank  by  some  corporation  in  New 
Orleans.  If  the  defendant's  transactions  with  the  Hernando 
Company  were  as  illegal  and  unjustifiable  as  their  counsel 
argues  that  they  were,  I  must  acquit  the  complainant  of  all  par- 
ticipation in  their  guilt 

I  have  not  adverted  to  the  testimony  in  support  of  the  debt. 
There  was  no  question  made  as  to  its  amount ;  nor  any  as  to  its 
existence,  save  those  which  I  have  examined.  The  complain* 
ant  has  established  his  claim  as  a  creditor  of  the  association. 

His  form  of  proceeding  is  the  next  subject  of  inquiry. 

A  receiver  has  been  appointed  on  his  application  in  this  suit, 
by  the  Yice-Chancellor;  and  the  motion  was  litigated  by  the 
defendants.    The  decision  of  the  Yice-Chancellor,  perhaps  war- 
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rants  my  omission  of  farther  investigation.    I  will  nevertheless^ 
briefly  state  my  views  on  the  point  involved. 

I  consider  it  well  settled  that  the  associations  created  under 
the  general  banking  law,  are  corporations.  The  Revised  Stat^ 
utes  provided  the  form  of  proceeding  adopted  in  this  case,  upon 
the  application  of  any  creditor,  whenever  a  banking  corporatioa 
should  become  insolvent  or  unable  to  pay  its  debts,  or  should  have 
violated  any  of  the  provisions  of  its  charter  or  of  any  statute 
binding  upon  it ;  (8  R.  S.  463,  4,  §  39  to  41.)  In  1841,  the 
legislature  prescribed  the  contents  of  an  annual  return  to  be  made 
by  each  banking  association  under  the  general  law,  and  declared 
that  any  one  of  them  that  should  fail  in  making  such  returui 
might  be  proceeded  against  and  dissolved  as  an  insolvent  asso' 
ciatian.    (Laws  of  1841,  ch.  319,  U  to  3.) 

There  is  but  little  doubt  that  the  New  York  Banking  Com« 
pany  was  insolvent  when  this  bill  was  filed.  There  is  no  doubt 
but  that  it  had  incurred  the  penalty  of  the  act  of  1841,  by  its 
omission  to  make  the  required  return  of  its  condition  and  afiairs 
in  January,  1842.  It  was  contended  in  their  behalf,  that  the 
words  <4nsolvent  association"  in  the  third  section  of  the  statute 
of  1841,  restricts  the  application  of  the  penal  consequences  of  this 
default,  to  the  mode  pointed  out  in  that  statute.  But  the  act 
gives  no  mode  of  proceeding  whatever*  It  does  not  even  provide 
the  tribunal  in  which  it  is  to  be  instituted.  It  is  wholly  nugatory, 
a  dead  letter,  except  by  reference  to  other  provisions  of  law.  I 
think  there  is  no  difficulty  in  finding  the  provisions  which  were 
intended  to  apply.  As  "ah  insolvent  association,"  it  is  a  corpo- 
ration directly  within  the  letter  of  the  Revised  Statutes  already 
referred  to.  And  I  understand  that  this  construction  has  been 
given  to  the  act  of  1841,  by  the  Chancellor, 

The  objection  that  the  complainant  has  a  remedy  at  law,  is 
not  stated  in  the  answer  in  a  manner  which  authorizes  the  point 
to  be  raised  here.  If  it  had  been  fully  stated,  it  would  have  been 
inapplicable  to  the  principal  objects  of  this  suit. 

My  conclusion  is  that  the  complainant  is  entitled  to  a  decree 
for  winding  up  the  corporatioUi  and  distributing  its  assets  among 
the  creditors,  in  the  mode  prescribed  by  the  Revised  Statutes. 


t 
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FiTOH  and  others  v.  Cotheal. 

The  wife  of  J.  W.  being  Miied  of  landi,  joined  him  in  ezecutinir  three  teTenl 
mortgagret  to  Mcare  his  bonds  for  money  lent  Before  his  death,  his  attorney, 
with  means  famished  by  him,  paid  the  mortgagees,  and  took  an  assignment  of  the 
bonds  and  mortgages,  to  8.,  who  soon  after  gave  J.  W.  a  certificate  that  he  held 
them  in  tnist  for  J.  W»  and  snlgeet  to  his  order  and  control. 

Seld,  that  J.  W.  was  the  principal  debtor,  and  his  wife's  lands  stood  in  the  relation 
of  a  sorety  for  his  debt  And  that  after  the  assignment  and  certificate,  the  securi- 
ties belonged  to  him  in  equity,  and  the  lands  were  thereby  discharged  from 
the  lien  of  the  mortgagesi 

MM  also,  that  one  who  subsequently  purchased  the  mortgages  of  8.  in  good  faith 
and  without  notice,  could  not  enforce  them  against  the  widow  of  J.  W.  and  hec 
heixB. 

Such  purchaser  exempted  firom  costs,  after  an  unsuccessful  defence. 
May  15,  1844 

The  bill  in  this  cause  was  filed  to  restrain  the  sale  of  three 
lots  in  Brooklyn,  which  were  advertised  by  the  defendant  Cotheal, 
tinder  the  powers  of  sale  contained  in  three  several  mortgages  ex- 
ecuted thereon  by  John  Webster  and  Lydia  his  wife. 

It  appeared  that  the  wife  of  Webster  was  seised  of  the  lots  in 
fee,  that  she  died  intestate  and  without  issue  on  the  24th  of  May, 
1832,  and  that  the  complainants  are  her  heirs  at  law. 

On  the  8th  of  May,  1832,  John  Webster  borrowed  $1200  of 
one  Bergen,  $600  of  J.  Wyckoff 's  administrators,  and  $1000  of 
W.  Ellsworth  ;  to  secure  which  sums  he  gave  his  bond  to  the 
respective  lenders,  and  he  and  his  wife  executed  a  mortgage  to 
each,  conveying  to  each  lender  one  of  the  lots,  as  a  security  for 
their  respective  loans. 

On  thd  7th  of  June,  1833,  Bergen  on  receiving  the  sum  due 
on  his  bond  and  mortgage,  assigned  the  same  to  S.  W.;  and  on 
the  16th  of  June,  1833,  the  other  mortgagees  being  paid  the 
sums  due  to  them  respectively,  assigned  to  S.  W.  the  other  two 
bonds  and  mortgages.  S.  W.  professed  to  hold  them  as  the 
trustee  for  his  brother  N.  W.,  who  was  Webster's  attorney  and 
legal  adviser.  The  testimony  established  that  N.  W.  paid  the 
mortgagees,  but  that  more  than  $2900  of  the  amount  was  fur-' 
nished  to  him  by  Webster  about  the  same  date,  and  that  he  re- 
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ceived  the  residue,  $49  11,  from  or  in  behalf  of  Webster,  within 
two  months  thereafter.  On  the  15th  of  October,  1833,  S.  W. 
signed  and  delivered  to  Webster  a  writing  drawn  up  by  N.  W., 
certifying  that  he  held  the  three  mortgages  in  trust  for  Webster 
and  subject  to  his  order  and  control. 

The  bonds  and  mortgages  remained  in  the  possession  of  S. 
and  N.  W.,  and  were  subsequently  assigned  by  S.  W.  according 
to  N.  W.'s  directions,  to  different  persons,  as  valid,  and  subsist- 
ing securities  ;  and  in  March,  1839,  they  were  purchased  by 
Cotheal,  who  paid  nearly  the  amount  appearing  to  be  due  upon 
them,  and  received  assignments  of  them,  without  any  direct 
notice  of  the  equities  of  the  heirs.  He  then  proceeded  to  fore- 
close  the  mortgages  by  an  advertisement  under  the  statute. 
Some  other  particulars  will  be  found  in  the  decision. 

H,  Wilson  and  W.  SiUiman^  for  the  complainants. 

J.  Slosson,  for  the  defendant  Cotheal. 

The  Assistant  Vice-Chancellor. — S.  W.  became  the  as- 
signee of  the  three  bonds  and  mortgages  in  question  in  June, 
1833,  and  did  not  part  with  the  title  of  either  of  them  until  No- 
vember, 1834.  On  the  16th  day  of  October,  1833,  he  executed  a 
certificate  to  Webster,  the  mortgagor,  declaring  that  he  held  the 
mortgages  in  trust  for  Webster  and  subject  to  his  order  and  con«» 
trol.  The  mortgages  therefore  belonged  in  equity,  to  John 
Webster  in  October,  1833.  The  lands  mortgaged  were  the  es- 
tate of  his  wife.  His  interest  in  them  terminated  upon  her  death 
in  May,  1832,  and  they  descended  to  her  heirs.  As  between 
Webster  and  her  heirs,  in  October,  1833,  he  was  the  {>rincipal 
debtor  in  respect  of  these  mortgages,  and  the  lands  mortgaged 
stood  in  the  relation  of  his  surety.  When  therefore  Webster  be- 
came the  equitable  owner  of  the  mortgages,  the  lands  were  dis- 
charged from  the  lion.  As  the  principal  debtor,  he  could  not 
purchase  the  obligation,  and  then  collect  it  of  his  own  surety. 

This  is  the  aspect  of  the  case,  whether  S.  W.  be  deemed  the 
assignee  for  his  own  benefit,  or  a  Uustee  for  N.  W.    The  dec- 
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laration  of  trust  to  Webster  was  drawu  by  N.  W.,  who  thus 
assented  to  its  truth. 

If  I  am  to  consider  S.  W.  as  having  acted  throughout,  for  and 
under  the  direction  of  N.  W.;  (and  such  appears  to  be  the  effect 
of  the  testimony ; )  the  case  is  still  stronger  to  show  that  the  lien 
of  the  mortgages  was  extinguished  in  1833. 

The  mortgages  all  became  due  on  the  8th  day  of  May,  1833. 

The  assignment  of  Bergen's  mortgage  to  S.  W.,  is  dated  June 

7th,  was  proved  June  10th,  and  recorded  June  23d,  1833.    The 

other  two  assignments  to  S.  W.  are  dated  June  15th,  were  proved 

June  I7th,  and  recorded  June  22d,  1833. 

By  the  account  rendered  by  N.  W.  to  John  Webster,  which  is 
competent  testimony  on  the  assumption  that  the  mortgages  were 
assigned  to  S.  W.  for  N.  W.'s  use  and  benefit ;  it  appears  that 
the  three  mortgages  were  all  charged  by  N.  W.  to  Webster,  as 
having  been  paid  on  the  same  day,  viz  :  June  10th,  1833.  It  is 
not  probable  that  lie  paid  the  two  mortgages  to  Wyckoff's  execu- 
tors and  W.  Ellsworth  before  the  date  of  the  assignments  of  the 
same.  It  is  much  more  probable  that  Bergen  executed  the  as- 
signment of  his  mortgage  and  left  it  in  escrow  with  the  then 
partner  of  N.  W.  and  who  proved  its  execution,  to  be  delivered 
when  the  money  was  paid.  By  the  amounts  paid,  it  woul(l 
seem  that  interest  was  paid  to  Bergen  to  the  8th  of  June,  and  to 
Wyckoff 's  executors  to  the  ISth  of  June*  As  the  account  ren- 
dered to  Webster  enters  them  as  having  all  been  paid  at  once, 
my  conclusion  on  the  whole  is,  that  they  were  paid  on  the  loth 
day  of  June. 

By  the  same  account,  N.  W.  credits  Webster  June  14,  1833, 
with  "  net  proceeds  of  note  for  $2976,"  the  sum  of  $2904  76. 
The  whole  amount  paid  for  the  three  mortgages  was  $2963  87, 
as  shown  by  the  same  paper.  .  Then  on  the  26th  of  June,  1833, 
N.  W.  received  $47  06,  of  rent  for  Webster,  which  with  the  pro- 
ceeds of  the  note,  leaves  a  deficiency  of  only  $2  05,  in  paying 
the  mortgages.  Continuing  tlie  account  between  Webster  and 
N.  W.  to  the  date  of  Stephen  W.'s  declaration  of  tnist,  N.  W.  re- 
ceived $64  for  rent,  August  10,  and  on  the  11th  of  September, 
he  paid  out  $10  30  for  insurance.  So  that  at  the  date  of  the  dec- 
laration, he  appears  by  this  account  to  have  been  indebted  to 
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Webster^  and  the  mortgages  paid  off.  Then  comes  the  execu- 
tion of  the  declaration  of  trust,  drawn  .up  by  N<  W.  and  signed 
by  S.  W.,  and  which  is  utterly  inconsistent  with  the  idea  that 
either  of  them  then  had  a  particle  of  interest  in  the  mortgages. 

This  evidence  leads  me  irresistibly  to  the  conclusion,  that 
Webster's  note  was  made  for  the  purpose  of  raising  money  to 
j)rocure  these  mortgages  for  his  benefit.  That  they  were  trans- 
ferred to  S.  W.  the  better  to  subserve  that  purpose,  and  to  prevent 
a  merger.  And  that  9.  W.  delivered  the  declaration  of  trust,  as 
soon  as  N.  W.  was  fully  paid  the  trifling  advance  which  he  made 
to  obtain  the  assignments. 

Without  further  detail,  it  is  clear  that  the  mortgages  were  equi- 
tably discharged,  as  early  as  October,  1833,  and  the  heirs  of 
Lydia  Webster  who  owned  the  land,  were  then  entitled  to  have 
them  given  up  and  cancelled.  This  was  an  equity  which  no  sub- 
sequent sale  of  the  mortgages,  even  to  a  bona  fide  purchaser  for 
full  value  and  without  notice,  could  divest  or  overcome.  And 
whatever  may  be  the  hardship  of  the  case  in  reference  to  Mr. 
Cotheal,  it  must  prevail  against  the  title  which  he  acquired  as 
assignee  of  the  mortgages. 

This  conclusion  renders  it  needless  for  me  to  examine  at  large 
the  question  whether  Mr.  Cotheal  had  notice  of  the  mortgages 
being  paid,  either  actual  or  constructive. 

So  far  as  it  has  a  bearing  upon  the  decision  as  to  costs,  it  ap- 
pears to  me  that  although  he  should  have  had  his  suspicion  ex- 
cited by  some  of  the  circumstances  attending  these  securities, 
and  that  he  did  not  act  discreetly  in  purchasing  them ;  yet  there 
is  no  proof  that  he  was  actually  aware  of  the  truth,  or  that  he 
was  guilty  of  any  bad  faith  in  the  transaction. 

N.  and  S.  W.  stand  in  a  different  position  before  the  court,  and 
they  must  bear  the^  consequences  of  the  wrongful  sale  of  these 
extinguished  mortgages. 

The  complainants  are  entitled  to  have  the  mortgages  delivered 
up  and  cancelled  of  record,  and  the  defendants  S.  and  N.  W* 
must  pay  their  costs  of  suit. 
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By  a  marriage  (»ntract  executed  in  France  by  partiea  domiciled  there,  on  the  eve  cff 
their  marriage,  the  wife  under  the  proTiBioni  of  the  French  law,  put  one-third  of 
her  fortune  into  eommuniiy,  and  ezclbded  the  residue  thereftom,  which  reaidue 
Was  to  beloDg  tu  her  and  be  re-taken  by  her.  The  parties  removed  to  New  York» 
and  the  husband  died  there  twenty  years  afterwards.  He  had  taken  and  used 
in  his  business,  the  whole  residue  of  his  wife's  property,  as  well  as  that  of  the 
community.  At  his  death,  ^e  was  in  equity  seised  of  and  entitled  to  real  estate 
in  New  York. 

On  a  bill  filed  by  his  widow)  claiming  that  the  marriage  settlement  operated  at  a 
nftortgage  on  his  whole  estajle,  and  that  she  was  entitled  to  priority  of  payment 
of  all  her  demands  arising  under  the  settlement, 

Heldf  1.  That  according  to  the  laws  of  France,  if  the  parties  had  remained  there, 
she  would  have  had  no  preference  over  Other  creditors  of  the  husband  in  respect 
of  his  movables,  nor  any  lien  by  way  of  privilege  over  his  immovables.  Bho 
would  have  had  a  mortgage  upon  his  immovables. 

9.  That  although  the  courts  here,  construing  the  settlement  according  to  the  U* 
loei  eontraetuB,  will  give  to  her  the  same  rights  as  a  creditor,  that  the  French  law 
would  confer ;  they  cannot  and  ought  not  to  yield  to  her  over  real  estate  situated 
here,  a  lien  or  priority  unknown  uld  repugnant  to  the  laws  and  regulations  of  the 
country  ret  eita. 

3.  Creditors  here  are  entitled  to  rely  upon  those  laws  for  the  administration  of  ihmt 
debtor's  estates. 

4.  The  French  Civil  Code  refuses  to  contracts  made  in  a  foreign  country,  the  fbrfee 
of  a  mortgage  in  France  ;  and  international  comity  does  not  require  us  to  pursue  a 
diil^nt  course. 

5.  That  therefore  the  complaisant,  whatever  was  the  extent  of  her  rights  as  a  credi* 
tor  by  reason  of  the  contract  of  marriage,  had  no  lien  upon  her  husband's  estatOf 
nor  priority  over  his  other  creditors. 

August  2, 1844. 

TfiE  bill  in  this  cause  Was  filed  on  the  11th  day  of  May,  1842^ 
by  Elizabeth  OrdronauX)  the  widow  of  John  Ordronauxj  de- 
ceased* It  set  forth  the  marriage  of  those  parties  at  Paris  in  the 
kingdom  of  France  on  the  13th  of  September,  1815 ;  and  that  on 
the  1st  day  of  September,  1815,  in  contemplation  of  that  event, 
they  entered  into  marriage  articles  or  a  settlement,  befoie  two 
notaries  at  Paris,  in  conformity  to  the  laws  of  Prance.  Both 
parties  were  natives  of  France,  and  were  then  residing  there, 
though  the  husband  was  a  sea-captain,  residing  usually  at  New 
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York.  The  first  article  of  the  settlement  provided  that  the  be- 
trothed lady  and  gentleman  would  hold  in  common  property 
they  might  acquire,  according  to  the  provisions  of  the  French 
Civil  Code,  by  which  Code  their  community  should  be  managed, 
regulated  and  divided,  in  whatever  country  they  might  subse- 
quently reside  or  acquire  property. 

By  the  second  article,  they  agreed  that  each  should  pay  their 
respective  debts  contracted  before  marriage,  and  the  same  should 
not  be  a  charge  either  upon  the  property  of  the  other  party,  or  on 
that  of  the  community.  The  third  article  declared  that  the  fu- 
ture husband  brought  to  the  marriage  and  constituted  as  his  por- 
tion, 300,000  francs,  viz.  298,000  in  cash,  and  2000  in  the  value 
of  his  clothing,  &c.  in  use.  which  amount  the  future  wife  there- 
by acknowledged. 

The  fourth  article  declared  that  she  brought  to  the  marriage  as 
her  portion,  300,000  francs,  viz.  294,000  in  cash,  and  6000  in  the 
value  of  her  clothes,  laces,  jewels  and  diamonds,  <fec.  in  her  use  ; 
and  the  future  husband  thereby  consented  to  be  charged  with 
the  amount  of  such  dowry. 

The  fifth  to  the  eighth  articles  were  as  follows : 

"  Article  Fifth.  Of  the  said  property  each  party  shall  con- 
tribute to  the  community  heretofore  established,  the  sum  of  one 
hundred  thousand  francs,  which  will  make  a  fund  of  two  hun^ 
dred  thousand  francs;  and  the  surplus  of  the  said  portions  to- 
gether with  what  may  subsequently  come  to  each  of  the  couple 
in  personal  or  real  property,  by  inheritance,  gift,  bequest,  or  other- 
wise, shall  be  excluded  from  the  said  conununity  and  belong  to 
that  one  of  the  two  who  is  entitled  to  the  same,  and  be  re-taken, 
besides  his  or  her  share,  by  him  or  his  heirs  or  representatives. 

*^  Article  Sixth.  The  survivor  of  the  future  husband  and 
wife,  shall  have  and  take  as  a  precipvt  and  before  the  division  of 
the  personal  property  of  the  said  community,  such  articles  as  she 
may  select,  to  the  amount  of  sixty  thousand  francs,  according  to 
the  appraisement  in  the  inventory  which  shall  then  be  made,  or 
may  take  that  sum  in  money  at  the  election  of  the  said  survivor. 
The  amount  of  the  said  preciput  is  not  to  be  deducted  from  the 
gift  hereinafter  made. 

^'  Article  /Seventh.    If  during  the  marriage,  any  inheritance  or 
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rents  belonging  to  either  of  the  said  parties  separately  should  be 
sold,  or  the  said  rents  should  be  re-purchased,  the  money  arising 
therefrom  shall  be  re-invested  in  the  purchase  of  other  real  estate 
or  rents,  which  shall  belong  to  the  party  whose  property  was 
sold,  and  to  his  or  her  heirs  and  representatives — ^however,  if  the 
said  re-investment  should  not  be  made  on  the  day  of  the  dissolu- 
tion of  the  said  community,  it  shall  be  made  in  the  property 
thereof,  and  should  that  not  be  sufficient  for  the  re-investment  of 
the  funds  of  the  future  wife,  she  shall  have  them  invested  in  the 
individual  property  of  the  husband.  The  action  for  which  re; 
investment  shall  be  deemed  a  real  action,  and  shall  be  the  indi- 
vidual property  of  the  party  who  shall  be  entitled  to  institute  it, 
and  his  or  her  heirs  and  representatives. 

'^Artick  Eighth.  The  future  wife  and  the  children  to  be 
bom  of  the  marriage,  shall  have  the  right  by  renouncing  the 
community  at  the  time  of  its  dissolution,  should  this  community 
prove  more  onerous  than  profitable,  to  retake  the  whole  amount 
of  the  portion  brought  by  the  said  wife  as  herein  before  men- 
tioned, together  with  whatever  may  have  been  acquired  by  her, 
during  the  continuance  of  the  said  community,  in  personal  or 
real  property,  by  inheritance,  gift,  bequest  or  otherwise,  and 
should  the  wife  herself  make  this  renunciation  she  shall  retake  in 
addition  to  the  preciptU  hereinbefore  agreed  upon,  the  whole  to 
be  taken  free  and  clear  of  the  debts  and  mortgages  due  by  the 
said  commimity,  even  though  it  should  be  charged  with  or  sen- 
tenced to  the  payment  thereof,  in  which  case  the  wife  and  her 
children  shall  be  discharged  therefrom,  and  secured  and  indem- 
nified therefor  by  the  husband,  and  out  of  his  personal  or  indi- 
vidual property  which  is  legally  mortgaged  for  the  entire  fulfil- 
ment of  the  clauses  and  stipulations  of  this  contract." 

By  the  ninth  article,  each  party  made  a  gift  to  the  other  in  case 
of  survivorship,  of  all  the  property  of  the  one  who  should  first 
die ;  to  be  held  by  the  survivor  as  a  usufructuary  for  life,  but  with- 
out giving  security  or  investing,  and  merely  on  giving  a  receipt 
and  an  inventory.  In  case  there  should  be  one  or  more  children 
of  the  marriage  living  when  the  gift  opened,  then  it  should  be 
reduced  to  one-fourth  in  full  and  entire  ownership,  and  another 
fourth  for  life  only  to  be  held  as  before  mentioned. 
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By  the  tenth  and  last  article,  each  party  reserved  the  right  of 
taking  50,000  francs  from  the  gift  stipulated  in  article  ninth,  to 
be  disposed  of  by  a  last  will  and  testament. 

The  bill  further  stated  that  the  parties  resided  in  France  till 
1818,  when  contrary  to, the  complainant's  wishes,  they  removed 
to  the  city  of  New  York.  There  were  several  children  of  the 
marriage.  That  her  husband  converted  all  her  property  and 
the  joint  property  to  his  own  purposes,  without  her  consent,  and 
made  investments  in  the  names  of  others,  to  defraud  her  of  her 
rights  under  the  settlement  That  for  this  purpose,  he  purchas- 
ed in  1837,  lot  24  Leonard-street  in  this  city  for  $4000,  and  took 
the  title  thereof  in  the  name  of  John  B.  Rey,  who  knew  of  his  ob- 
ject in  so  doing.  That  in  1839,  Ordronaux  left  the  United  States 
and  died  abroad  in  1841,  leaving  a  will  made  in  1827  of  which 
his  wife  was  the  executrix,  and  by  which  he  bestowed  all  his 
property  as  if  he  had  died  intestate.  That  all  his  estate  was  in- 
sufficient to  make  good  to  her  the  300,000  francs  which  she 
brought  to  the  marriage,  or  even  the  200,000  which  she  kept  for 
herself  out  of  the  community,  and  that  she  has  other  claims  also 
growing  out  of  the  marriage  articles.  That  she  renounced  the 
community  after  his  death,  by  a  proper  instrument  filed  with  the 
Surrogate  in  New  York. 

That  Rey  admits  he  has  no  interest  in  the  lot  in  Leonard-street, 
except  as  trustee  for  John  Ordronaux  the  son  of  the  complainant 
and  her  deceased  husband. 

The  bill  prayed  for  an  account  by  Rey,  and  that  the  title  of  the 
house  and  lot  be  couveyed  to  the  complainant 

She  subsequently  filed  a  supplemental  hill  making  Chastellaia 
and  Ponvert  defendants,  as  lessees  of  the  premises  under  Rey, 
who  were  indebted  for  rents  accrued.  Her  son  John  was  also 
made  a  party  to  this  bill. 

The  answer  of  Rey  admitted  the  principal  matters  stated  in 
the  bill.  He  alleged  that  the  title  of  the  house  and  lot  was  vested 
in  him  by  Ordronaux,  in  trust  for  his  son  John.  That  he  and 
the  complainant  lived  unhappily,  and  were  separated  many  years 
before  his  death.  That  he  made  the  lease,  and  managed  the 
premises  himself  till  he  left  the  country,  and  the  rents  have  since 
accumulated,  so  far  as  they  have  been  paid.    Rey  traversed  the 
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compIainaDt's  right  and  claim  in  all  its  parts ;  and  he  also  set  up 
as  a  bar,  the  statute  against  fraudulent  conveyances. 

Chasteilain  and  Poovert  also  denied  her  rights  in  their  an- 
swer. They  admitted  the  purchase  of  the  house  and  lot  by  Or- 
dronaux  in  Rey's  name,  and  claimed  the  same  under  a  lease 
for  seven  years  from  May  1, 1838,  at  9650  annually.  That 
on  the  1st  of  August,  1842,  there  was  unpaid  $1198  44  of  rent, 
against  which  they  claimed  to  set  off  a  note  they  held  against 
Ordronaux  for  $1830  41,  dated  in  1835.  That  Rey  had  dis- 
trained for  the  rent,  and  they  had  brought  replevin  for  the  goods 
seized,  which  action  was  still  pending. 

The  marriage  contract  and  articles  were  proved  by  testimony 
taken  in  Paris  on  a  commission,  and  the  Code  Napoleon  was 
made  evidence  by  a  stipulation.  It  was  also  proved  that  $60,000 
was  paid  to  John  Ordronaux  from  the  maternal  estate  of  the  com- 
plaiuant  in  June,  1815,  in  anticipation  of  the  marriage. 

The  statements  in  the  answers  were  substantially  proved; 
and  it  was  conceded  that  Ordronaux  died  insolvent  if  the  com- 
plainant were  a  creditor  for  the  200,000  firancs. 

W.  Curtis  NoyeSy  for  the  complainant,  made  the  following 
points. 

L  By  the  contract  of  marriage  and  the  laws  of  France  which 
it  adopts  to  the  exclusion  of  all  others,  the  plaintiff  became  and 
was  at  the  death  of  her  husband,  and  after  the  renunciation  set 
forth  in  the  bill,  a  preferred  creditor  to  the  amount  of  the  original 
sum  brought  by  her  to  the  marriage,  being  300,000  francs,  (under 
article  8th,)  and  to  the  60,000  francs,  provided  for  in  article  4th, 
together  with  her  accumulations;  and  also  to  one-fourth  of  all 
his  estate  in  absolute  ownership,  and  to  another  fourth  for  life, 
under  article  ninth.  (Code  Napoleon,  Civil,  articles  1421,  1081 
to  1090,  1441,  1442, 1463  to  1459,  1492  to  1495,  1503,  1514, 
1615,  1526,  1697;  Le  Breton  v.  Miles,  8  Paige,  261 ;  Decouche 
V.  Savetier,  3  J.  C.  R.  190 ;  Clancy's  Rights  of  Women,  494, 
chap.  4.) 

II.  To  secure  to  her  these  sums,  and  the  other  provisions  of 
the  marriage  contract  the  whole  estate  was  ^^  legally  mortgcLged?^ 
to  her  by  the  concluding  part  of  the  ninth  article  of  the  mar- 
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riage  contract.    {Churchman  v.  Harvey,  Ambler,  340;  2  Des* 
saus.  299,  552 ;  2  Hill's  Rep.  So.  Car.  423.) 

HI.  For  the  sums  thus  due  her,  and  for  which  the  estate  of  Mr. 
Ordronaux  was  then  mortgaged,  she  had  a  valid  lien  upon  the 
property  conveyed  to  the  defendant  Rey  in  1837,  and  to  the  rents 
and  profits  thereof.  These  premises  were  purchased  by  the 
husband,  paid  for  with  his  funds,  and  occupied  by  or  under  him 
during  the  time  he  remained  in  the  country  after  the  purchase 
was  made : 

1.  If  there  was  no  resulting  trust  in  his  favor  arising  from  the 
fact  that  he  paid  the  whole  purchase  money,  still  a  trust  re- 
sulted (o  the  complainant  as  his  chief  creditor  under  the  mar- 
riage contract,  and  therefore  to  pursue  the  property  in  the  hands 
of  all  but  hanafide  purchasers.    (1  R.  S.  728,  hh  51,  52.) 

2.  The  statute  of  frauds  (2  R.  S.  134,  {  6,)  referred  to  by  Rey 
as  a  bar  to  complainant's  claim  upon  the  property,  does  not  affect 
her  rights,  inasmuch  as  they  are  fully  protected  by  the  provi- 
sions in  regacd  to  trusts  above  referred  to,  and  by  the  general  prin- 
ciples of  the  common  law  in  regard  to  fraudulent  conveyances. 

3.  The  provisions  of  all  these  statutes  combined,  and  the  fact 
that  there  was  no  written  declaration  of  trust  in  favor  of  John 
Ordronaux,  Jr.,  show  that  Rey's  claim  to  hold  in  trust  for  him,  is 
utterly  unfounded.  Such  a  trust  by  parol  cannot  be  sustain- 
ed, nor  could  it  be  upheld  even  if  in  writing  and  duly  execu- 
ted, against  the  complainant's  paramount  equity ;  as  the  suppo- 
sed cestui  que  trust  was  in  no  sense  a  bona  fide  purchaser,  and 
stands  in  the  relation  of  a  mere  voluntary  donee  without  consid- 
eration. 

IV.  The  defendant  Rey  should  therefore  be  decreed  to  convey 
the  premises  in  question  to  the  complainant  and  to  account  for 
all  the  rents  and  profits  received  by  him,  and  which  have  not 
been  paid  over  prior  to  notice  of  the  complainant's  equity. 

y.  The  defendants  Chastellain  and  Ponvert  should  also  be 
decreed  to  account  for  the  rents  of  the  premises  due  from  them, 
and  this  without  any  deduction  on  account  of  the  note  they  hold 
against  John  Ordronaux. 

1.  They  became  assignees  of  the  lease  after  the  note  had  been 
given,  and  consented  to  hold  under  Rey  as  lessor,  an4  then  be- 
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came  liable  to  him  for  the  rent)  without  any  right  to  deduct  from 
it  or  set  off  the  amount  of  the  note. 

2.  They  gave  no  credit  to  John  Ordronaux  on  the  strength  of 
the  lease,  or  of  the  demised  premises,  or  of  the  rent.  It  was  a 
simple  contract  debt  on  the  personal  credit  of  the  debtor  alone, 
created  long  before  he  owned  the  property. 

3.  The  complainant's  equity  is  not  only  prior  in  time,  but  also 
prior  in  right,  and  must  prevail  oyer  the  claim  of  every  person 
other  than  a  bona  fide  purchaser  having  actually  paid  the  pur- 
chase money.  None  of  the  defendants,  nor  any  person  for  whom 
they  claim,  stand  in  that  relation. 

C  W.  Sandfard,  for  the  defendants,  Chastellain  and  Ponvert, 
cited  the  Civil  Code  of  Napoleon,  articles  1466,  1457,  1402, 
1409,  1410,  1412,  1419,  1421,  1482,  1492,  1494  j  2  Rev.  Stat. 
354,  subd.  10. 


B.  Cowlesj  for  the  defendants,  J.  B.  Rey  and  J.  Ordro- 
naux, Jr. 

The  Assistant  Vice-chancellor. — The  real  estate  in 
controversy  was  purchased  by  John  Ordronaux  with  his  own 
funds.  It  is  not  claimed  that  the  property  which  belonged  to  the 
complainant  on  her  marriage  with*  him,  or  that  which  she 
and  her  husband  put  into  community  at  that  time,  can  be 
traced  down  to  the  purchase  of  this  estate.  But  the  ground  of 
the  bill  is,  that  the  property  in  question  actually  belongs  to  the 
complainant,  or  at  least  that  she  has  a  paramount  lien  upon  it, 
because  her  husband  did  not  leave  enough  property  of  all  kinds, 
to  discharge  her  just  claims  under  their  marriage  settlements 
These  claims  consist  of  her  separate  property  of  194,000  francs, 
which  it  is  said  he  converted  to  his  own  use,  and  of  her  portion 
of  100,000  francs  which  she  brought  into  the  community^  and 
of  her  right  to  60,000  francs  out  of  the  community  as  a  pre  • 
ciput  in  pursuance  of  article  sixth  of  the  settlement.  And  she 
insists,  that  by  the  contract  of  marriage  and  the  laws  of  France 
which  it  adopts,  she  is  a  preferred  creditor  of  her  husband  for  all 
these  claims. 
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It  cannot  be  contended  that  thert  is  a  specific  lien  on  this  pro- 
perty, or  any  thing  in  the  nature  of  a  direct  equitable  lien.  The 
clause  in  article  8th  of  the  contract  "  legally  mortgaging^  the 
future  husband's  individual  property,  it  appears  to  me  cannot 
reach  across  the  Atlantic  and  effect  a  lien  upon  land  bought  by 
him  more  than  twenty  years  afterwards.  Its  effect  is  hereafter 
explained. 

The  case  rests  solely  upon  the  claim  of  a  lien  by  force  of  the 
contract,  the  covenants  therein,  and  the  laws  of  France  which  it 
adopts. 

The  provisions  of  the  French  Civil  Code  on  this  subject,  are 
so  wholly  different  from  the  rules  of  law  to  which  I  am  accus- 
tomed, that  I  feel  no  certainty  that  I  have  been  able  to  under- 
stand them,  or  to  trace  their  connection  with  the  law  of  debtor 
and  creditor  in  Prance,  which  bears  upon  this  question. 

Proceeding  therefore  with  some  distrust  as  to  their  accuracy,  I 
will  state  my  conclusions. 

The  property  in  question  was  the  fruits  either  of  the  commu- 
nity established  by  the  marriage  contract,  or  was  John  Ordro- 
naux's  sole  property.  Article  14Q2  of  the  Code  Civile  declares 
that  every  immovable  is  reputed  to  have  been  acquired  in  com- 
munity, unless  it  be  proved  that  one  of  the  married  parties  had 
it  before  the  marriage,  or  that  it  has  fallen  to  such  party  since 
by  title  of  succession  or  donation. 

Whether  this  property  were  of  the  community  or  of  the  hus* 
band,  it  would,  if  in  France,  be  liable  for  the  debts  which  he  had 
contracted.  An  action  results  against  the  community  for  all 
debts  contracted  by  the  husband  during  its  continuance.  (Code 
Civil,  article  1409,  subd.  2.)  The  compact  of  these  parties  in 
article  2d  of  their  contract  of  marriage  does  not  afect  third  persons. 
It  merely  relieves  the  community  as  between  themselves. 

As  to  the  rights  of  the  wife  against  her  husband.  He  has  the 
management  of  all  the  personal  property  of  the  wife,  but  cannot 
alienate  her  immovables  without  her  consent.  He  is  respon- 
sible for  all  waste  in  her  personal  goods  occasioned  by  the 
neglect  of  conservatory  acts-  For  the  price  of  her  immovables 
she  is  entitled  to  recompense  out  of  his  goods,  in  case  of  insuflSi- 
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ciency  in  the  goods  of  the  community.  And  she  may  in  like 
manner  exercise  her  claims  in  generaL  (Codcj  Articles  1428j 
1436, 1472.) 

It  is  claimed  here  that  the  complainant  has  renounced  the 
community  in  due  form;    This  is  disputed^  but  I  will  assume 
for  the  present,  that  it  is  proved.    In  such  case  she  forfeits 
every  description  of  claim  upon  the  property  of  the  community ; 
but  she  has  a  right  to  resume,  1st,  her  immovables ;  2d,  the 
price  of  her  immovables  alienated ;  and  3d,  all  indemnities 
which  may  be  due  to  her  from  the  community,  and  she  may  ex- 
ercise all  actions  for  these  and  previous  demands,  against  the 
property  of  the  community,  as  also  against  the  property  of  her 
husband*    (Articles  1492,  3, 1496,  and  see  1514.)    By  these  and 
other  provisions  of  the  Code,  I  understand  that  the  wife  has  a 
right  to  indemnity,  for  her  separate  property  converted  by  her 
husband  during  the  marriage  j  and  where  it  is  so  stipulated,  for 
her  contribution  to  the  community ;  and  that  she  can  exercise 
an  action  therefor  agaitist  the  property  of  the  community,  and 
the  separate  property  of  her  husband.    But  I  do  hot  understand 
that  she  can  exercise  an  actum  against  his  separate  property 
for  any  part  of  the  predput,  or  conventional  reversion,  stipu- 
lated in  the  marriage  contract;    For  this  she  can  only  look  to  the 
distributable  mass  of  the  community.    (Article  1619.) 

Nor  dd  I  learn  from  these  provisions  that  the  wife  has  either 
by  the  law  of  Prance  or  by  the  compact,  dny  lien,  or  priority 
over  other  creditors,  for  her  fclaims  against  the  community,  or 
f^inst  his  separate  estate.  And  it  would  certainly  be  carrying 
our  regard  for  these  foreign  contracts  to  an  extraordinary  and 
alarming  extent^  if  the  wife  of  aFrenchman^  married  in  France, 
but  domiciled  and  doing  business  here  for  twenty  years,  should 
be  permitted  upon  his  death,  to  retain  all  his  estate  real  and 
personal  to  the  entire  excltision  of  bonajide  creditors,  upon  the 
stipulations  of  a  marriage  contract,  registered  in  some  city  in 
France  but  wholly  unknown  to  those  dealing  with  him  here  on  the 
faith  of  his  apparent  property^  And  on  the  claim  set  up  in  this 
suit,  I  do  not  perceive  why  the  goods  obtained  by  a  French 
merchant  tAiding  here,  from  an  importer  on  credit,  might  not 
as  well  as  other  property  of  the  former^  be  taken  by  tho 
Vol.  II.  6 
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wife  at  his  death  by  virtue  of  these  secret  claims,  and  the  credi* 
tor  be  turned  off  without  a  penny. 

It  is  hardly  to  be  imagined  that  such  provisions  would  be  en- 
dured in  so  commercial  a  country  as  Francois  at  this  day;  even 
with  the  publicity  which  by  the  Code  is  supposed  to  be  given  to 
these  acts  of  marriage. 

On  looking  farther  into  the  provisions  of  the  Code  Civile  this 
impression  is  confirmed.  In  the  distribution  of  the  community 
on  its  dissolution,  where  the  wife  does  not  renounce  ;  to  the 
mass  of  existing  property,  is  to  be  added  from  the  respective 
parties,  all  that  each  has  withdrawn  or  is  indebted  to  the  com« 
muuity.  The  passive  is  then  to  be  borne,  and  the  debts  of  the  corn* 
munity  are  to  be  at  the  charge  of  each  of  the  married  parties,  in 
moieties*  The  wife's  liability  for  these  debts,  is  limited  to  the 
amount  of  her  emolument ;  but  the  husband's  goes  to  the  whole 
extent  of  his  separate  property.  If  however  the  husband  has  no 
such  property,  not  only  the  proper  debts  of  the  community^  but  also 
the  debts  of  the  husband  contracted  while  it  continued,  fall  upon 
the  property  of  the  community.  These  debts  are  equally  enti- 
tled with  the  debts  of  the  wife  for  indemnity  and  recompense,  to 
exercise  an  action  against  the  community ;  and  thus  there  can 
be  no  legal  priority  in  favor  of  the  one  or  the  other.  The  renuncia- 
tion of  the  community  relieves  the  wife  from  personal  contribution 
to  its  debts.  (Code,  B.  3,  title  6,  sect  6, 6.  Articles  1467,  &c.) 
And  where  the  Act  of  marriage  gives  to  the  survivor  the  portion  of 
the  decedent  in  the  community,  the  wife  surviving  has  her  eleo* 
tion,  either  to  take  such  portion,  becoming  bound  for  the  debts 
of  the  community y  or  to  renounce  the  community  and  abandon 
its  property  and  charges  to  the  heirs  of  the  husbands  (Article 
15^.)  Here  again  the  creditors  appear  to  stand  upon  as  good  a 
fooling  as  the  wife.  ^ 

The  title  relative  to  Privileges  and  Mortgages^  (article  2093,) 
provides  that  the  property  and  effects  of  the  debtor  are  the  com- 
mon pledge  of  his  creditors ;  and  the  value  thereof  is  distributa- 
ble equally  among  them,  unless  there  exist  among  the  creditors, 
lawful  causes  of  preference.  The  lawful  causes  of  preference  are 
privileges  and  mortgages  ;  and  privilege  is  defined  to  be  aright 
which  the  quality  of  his  credit  confers  upon  a  creditor,  of  being 
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preferred  to  othen^  erea  to  mortgage  creditors.    (Articles  2094, 
2096.) 

The  ranks  between  privileged  creditors  are  then  declared. 
Those  in  the  same  rank  are  to  be  paid  rateably. 

The  prvMeges  are  then  enumerated.  Those  over  movables, 
are,  in  general,  1,  law  expenses ;  2,  funeral  expenses ;  3,  expenses 
of  last  sickness;  4,  salaries  of  servants;  6,  supplies  for  family 
sabsistenoe.  (All  these  are  also  privileges  over  immovables.) 
The  Code  then  prescribes  privileged  credits  over  certain  enu- 
merated movables.  Amongst  the  privileges  over  immovables, 
^HB,  1,  for  the  purchase  money ;  2,  loan  for  the  purchase ;  3,  for 
Ubor  and  materials  laid  out  on  buildings,  &c.  (Articles  2096 
to  2106.) 

Without  proceeding  farther  with  these  interesting  and  well- 
considered  provisions,  it  suffices  to  say,  that  no  privilege  is  ac- 
corded to  a  wife  by  the  Code,  for  her  claims  under  a  contract  of 
marriage. 

Mortgc^e  is  by  the  Code  restricted  to  immovableSj  and  it  is 
either  legal,  judicial,  or  conventional ;  and  takes  place  only  in 
the  eases,  and  according  to  the  forms  authorized  by  law.  (Ar- 
ticles 2114  to  2119.) 

Legal  mortgage  results  from  the  law,  and  among  the  rights 
and  credits  to  which  it  is  applicable  are  those  of  married  women 
upon  the  property  of  their  husbands;  (articles  2121,  2122;)  and 
the  right  is  to  be  exercised  under  certain  modifications.  It  is 
this  legal  mortgage  which  is  mentioned  in  the  eighth  article  of 
Mrs.  Ordronaux's  marriage  contract.  The  contract  could  not, 
however,  enlarge  the  provisions  of  the  Code  as  to  mortgage. 

Judicial  mortgage^  is  analogous  to  our  liens  by  judgment  and 
decree. 

Conventional  mortgage,  depends  on  covenants  and  acts  of  the 
parties,  and  can  only  be  made  by  an  Act  passed  in  authentic 
form  before  a  notary. 

Therefore  neither  judicial  or  conventional  mortgage  have  any 
application  to  this  case. 

Mortgage  by  the  Code,  takes  precedence  from  the  day  of  en- 
rolment, with  but  two  exceptions.    One  of  these  is  for  the  bene- 
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fit  of  women  by  reason  of  their  matrimonial  coTenants,  for  whom 
it  exists  independent  of  enrolment  Husbands  are  nevertheless 
joined  to  cause  enrolments  to  be  made  of  the  incumbrance  of 
wives  on  their  immovables,  and  on  default,  enrolment  must  be 
demanded  by  the  commissioner  in  the  civil  court  at  the  domicii 
of  the  husband,  or  at  the  place  where  the  property  is  situated. 

Besides  these  provisions  for  publicity  of  the  wife's  mortgagOi  • 
it  will  be  borne  in  mind  that  the  marriage  covenants  which  re^ 
suit  in  this  species  of  lien,  can  only  be  made  by  an  Act  before  a 
notary,  which  remains  a  record  in  the  public  archives  of  the 
place  where  it  is  made,  and  they  cannot  be  altered  after  the  mar* 
rlage  is  celebrated. 

To  the  end  that  mortgage  in  favor  of  the  wife  may  not  ren* 
der  immovables  virtually  inalienable  during  coverture,  the  Code 
contains  provisions  for  discharging  the  enrolment  where  it  ex- 
ists, and  for  exonerating  the  property  from  the  mortgage,  where 
there  is  no  enrolment,  in  favor  of  purchasers.  (Articles  2181| 
2193,  &c.)  The  result  is  that  in  France,  the  wife  has  no  pre- 
ference over  other  creditors  in  respect  of  the  movables  of  her 
husband.  She  has  no  lien  by  way  of  privilege  over  his  immov- 
ables. 

She  has  a  mortgage  upon  his  immovables,  which  is  notified 
to  the  public  by  her  marriage  articles,  recorded  at  the  domicii  of 
the  parties  when  they  were  married ;  and  if  the  husband  or  com^ 
missioner  of  the  civil  court  has  discharged  the  duty  imposed 
upon  them,  registered  in  the  office  of  mortgages  within  the  ju- 
risdiction in  which  the  property  is  situated. 

It  is  abundantly  manifest  from  these  provisions  of  the  Ckide 
Civil,  that  whetlier  the  premises  in  question  be  deemed  the  pro- 
perty of  John  Ordronaux,  or  of  the  conmmnity^  the  complainant 
has  no  lien  or  priority  over  other  creditors.  The  Code  refuses 
to  contracts  made  in  a  foreign  country  the  force  of  a  wATtgage 
in  France ;  (article  2128 ;)  and  it  would  be  a  great  stretch  of 
international  comity,  to  extend  the  local  provisions  of  the  Code 
which  give  a  lien  upon  lands  in  France  for  the  covenants  of 
marriage,  to  real  estate  in  this  country^  Independent  of  the  entire 
inapplicability  of  the  French  mode  of  notifying  purchasers  and  in- 
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cumbrancers ;  in  this  state,  and  I  believe  in  every  country,  immo- 
vables are  controlled  by  the  Ux  loci  rei  sitm.  We  have  our  own 
modes  of  authenticating  incumbrances,  and  our  own  laws  regulat- 
ing equitable  liens.  Crklitors  of  persons  domiciled  and  havi  ng  pro- 
perty here,  have  a  right  to  look  to  those  laws  and  those  only  for  the 
administration  of  their  debtors  estates.  Justice  to  our  own  citizens 
forbids  that  we  should  yield  a  priority,  such  as  is  here  claimed, 
upon  the  faith  of  a  secret  agreement  made  and  registered  in  a  for- 
eign  country  twenty  years  before  the  parties  had  an  interest  in  the 
property  in  question.  It  will  be  sufficiently  oppressive  on  credi- 
tors dealing  upon  the  faith  of  visible  property,  if  we  accord  to 
the  complainant  the  participation  as  a  creditor,  which  the  French 
laws  appear  to  concede  to  her. 

The  cases  to  which  I  was  referred,  Decoucke  v.  Savetier,  3  J. 
C.  R.  190 ;  and  Le  Breton  v.  MUes,  8  Paige,  261,  arose  between 
the  parties  to  marriage  settlements,  or  their  representatives. 
There  was  no  conflict  in  either  case  with  the  rights  of  creditors. 

Mr.  Justice  Story  says  that  as  to  immovable  property,  a  con- 
tract of  marriage  made  between  parties  in  a  foreign  country,  will 
at  most,  confer  only  a  right  of  action,  to  be  enforced  according 
to  the  jurLsprudenQe  rei  sit0.  3tory's  Conflict  of  Laws,  160,  § 
184.  He  cites  to  the  same  point,  Henry  on  Foreign  Law,  48, 
49,  95. 

With  this  authority  and  the  plain  good  sense  of  the  mjEitter 
concurring,  I  must  hold  that  the  complainant  has  neither  a  lien 
upon,  or  a  priority  over,  the  real  estate  in  dispute. 

As  the  bill  proceeds  solely  upon  the  ground  of  preference  and 
equitable  lien  in  favor  of  the  complainant  personally,  it  cannot 
be  sustained. 

This  conclusion  leaves  untouched  the  rights  of  the  complain- 
ant as  a  creditor,  and  also  the  defendants  claim  to  set  ofl*  theif 
debt  against  the  rents. 

The  bill  must  be  dismissed  with  costs, 
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Shotwell,  Executor,  &c.  v.  Mott  and  others. 

Where  a  testator  directed  his  execatom  to  aell  his  lands  and  to  distribute  the  pro- 
eeeds  amongst  Tarioiis  persons  together  with  sandry  charitable  institations ;  it 
was  held  that  there  was  a  conyeision  of  the  real  estate  and  the  gifts  were  to  be 
treated  as  legacies. 

It  was  also  held,  that  if  they  were  to  be  deemed  land,  they  were  nerertheless 
valid,  beoause  the  revised  statates  relative  to  Uses  and  Tmsts,  do  not  apply  to 
Charitable  Uses. 

A  beqnest  for  the  nse  of  the  poor  of  a  town,  and  one  to  an  unincorporated  religions 
asBociation  for  the  nse  of  its  poor  ministers,  are  not  within  the  provisions  of  the 
statutes  against  perpetuities. 

Charitable  uses  were  bestowed  in  England,  and  were  recognised  by  law,  beforo  the 
Norman  conqnest ;  and  they  were  always  fostered  and  protected  by  the  oommon 
law.  They  were  subject  to  the  jurisdiction  of  the  court  of  chancery  long  before 
the  statute  of  Charitable  Uses,  43d  Elizabeth ;  and  this,  whether  the  trustees 
were  a  corporation  or  individuals,  and  whether  the  gift  were  to  trustees  by  name, 
or  for  a  definite  and  specific  object  without  naming  trostees. 

The  revised  statutes  against  perpetuites  and  regulating  uses  and  trosts,  were 
aimed  at  private  trusts  and  accumulations  for  remote  posterity.  Public  trusts 
and  charitable  uses  were  not  within  the  intention  of  the  legislature,  or  the  spirit 
and  object  of  the  enactment 

The  English  statute  of  Uses,  27  Henry  YIIL,  did  not  apply  to  public  uses  or 
charities.  ' 

A  bequest  for  the  benefit  of  poor  ministers  of  a  specified  religious  denomination,  is 
valid,  though  it  does  not  appoint  the  trustees  of  the  ftind.  And  it  is  competent 
for  the  testator  to  empower  the  executors  and  trastees  of  his  will  to  desigrnate  the 
first  trustees  of  such  fund,  if  it  were  otherwise,  the  trust  would  remain  and  the 
court  of  chancery  would  appoint  the  trustees. 

A  bequest  for  the  ministers  of  the  New  York  Yeariy  Meeting  of  Friends  called 
Orlbodox,  who  are  in  limited  and  straitened  oireumstances,  is  not  too  vague  or 
uncertain,  or  too  indefinite  in  its  objects. 

So  of  a  beqnest  for  the  relief  of  such  indigent  residents  of  the  town  of  Flushing,  as 
the  trustee  or  trustees  of  the  town  for  the  time  being  should  select 

Both  gifts  were  held  to  be  valid. 
April  3;  August  6,  1844. 

The  bill  in  this  cause  was  filed  by  the  sole  acting  executor  of 
Nathaniel  Smith,  late  of  Flushing,  deceased,  for  a  construction 
of  his  last  will  and  testament,  and  for  directions  as  to  the  disposal 
of  the  residue  of  his  estate.  The  will  bore  date  the  22d  of  May, 
1833,  and  the  testator  died  in  1835. 
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It  made  numerons  bequests  for  charitable  purposes,  which 
were  not  questioned* 

He  directed  his  executors,  as  soon  as  conveniently  might  be 
after  the  death  of  his  wife,  to  sell  his  house  and  lot  in  Broadway, 
in  New  York,  and  to  distribute  the  net  proceeds  among  sundry 
legatees  and  benevolent  institutions ;  among  which  dispositions 
were  the  two  following,  which  were  controverted. 

"  The  sum  of  four  thousand  dollars  to  my  said  friends,  Benja- 
min Clark,  Jooeph  S.  Shotwell,  Samuel  Parsons,  and  William  F. 
Mott,"  (who  were  his  executors,)  *'or  to  the  survivors  or  survivor 
of  them,  or  to  the  executors  or  administrators  of  such  survivor,  to 
be  invested  or  placed  at  interest  in  the  names  of  suitable  trustees, 
and  under  such  r^ulations  that  the  interest  or  income  thereof 
may  be  distributed  and  divided  annually  forever  imder  the  direc- 
tion of  the  New  York  Yearly  Meeting  of  Friends  called  Orthodox, 
unto  and  among  such  Orthodox  ministers  of  such  society  in 
limited  and  straitened  circumstances,  especially  those  who 
travel  in  the  ministry,  as  the  said  meeting,  or  its  committee, 
shall,  for  that  purpose,  name  and  designate ;  such  interest  or  in-> 
come  to  be  distributed  during  the  sittings  of  said  yearly  meetings 
annually  forever ;  and  as  I  hold  the  privilege  of  attending  our 
yearly  meetings  to  be  very  important  to  many  pious  and  worthy 
ministers,  and  believe  that  small  pecuniary  aid  to  such  as  are  in 
limited  and  straitened  circumstances  would  enable  them  to 
enjoy  that  great  privilege,  and  hope  that  others  may  think  well 
of  the  examine,  and  may  thereby  be  induced  to  make  similar  be^ 
quests,  it  is  my  wish  that  this  legacy  or  appropriation  of  four 
thousand  dollars  to  be  invested  or  placed  at  interest,  shall  be  so 
invested  as  to  perpetuate  in  the  society  the  knowledge  of  my 
great  demre  for  its  growth  and  prosperity,  and  to  which  end  I 
wish  that  the  existence  of  the  fund,  together  with  the  name  of  its 
founder,  and  also  its  object,  shall  be  publicly  made  known  annu* 
ally  forever  by  the  yearly  meeting." 

The  other  was  a  bequest  of  four  thousand  dollars  to  the  execu- 
tors by  name,  *'  or  to  the  survivors  or  survivor  of  them,  or  to  the 
executors  or  administrators  of  such  survivor,  to  be  invested  per^ 
manently  in  such  way  and  manner  that  the  interest  or  income 
thereof  may  be  appropriated  annually  forever  as  follows :  that  is 
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to  say,  for  the  relief  of  such  indigent  persons  residing  in  the  towrir 
ship  of  Flushing  aforesaid,  as  the  trustee  or  trustees  for  the  time 
being  shall  select  for  that  purpose^  one  hundred  dollars  thereof  in 
fuel,  one  hundred  dollars  thereof  in  money,  and  the  residue  in 
bibles,  testaments,  tracts,  and  other  religious  books  at  a  low  price, 
the  bibles  and  testaments  to  be  purchased  of  the  said  Bible  Asso- 
ciation of  Friends  in  America,  if  they  can  be  procured  from  that 
institution  on  as  good  terms  as^  from  the  American  Bible  So- 
ciety^ otherwise  they  ate  to  be  procured  from  the  Americaa 
Bible  Society  or  elsewhere^  and  the  surplus  to  form  part  of  my 
residuary  estate." 

The  residuary  bequest  in  the  will  was  to  the  executors  in  trust 
for  an  institution  in  Philadelphia  known  as  the  Bible  Association 
of  Friends  in  America,  the  American  Bible  Society,  and  the 
American  Tract  Society^  And  he  provided  that  in  case  any  of 
his  bequests  should  fail  by  reason  of  misnomer,  the  incapacity  of 
the  legatees  to  take,  or  otherwise,  he  gave  all  such  bequests  to 
his  executors  absolutely,  trusting  that  they  would  apply  them 
according  to  his  intent  and  meaning. 

After  the  widow  of  the  testator  died,  the  excutors  sold  the 
house  and  lot  in  Broadway  for  nearly  918,000«  The  bequests 
which  were  payable  out  of  the  proceeds,  were  $26,000.  The 
executor  also  had  remaining  the  residue  of  the  personal  estate, 

about  taroOi 

The  various  legatees  and  next  of  kin  of  the  testator,  were  made 
patties  to  the  suit  The  American  Bible  and  Tract  Societies, 
by  their  answers  insisted  that  the  bequests  to  the  Orthodox 
Yearly  Meeting,  and  to  the  poor  of  Flushing,  were  invalid  and 
illegal ;  and  that  the  sums  given  to  tho^  e  objects  should  fall 
into  and  become  a  part  of  the  residuary  estate  to  which  those 
societies  were  entitled. 

The  Association  for  the  Relief  of  Respectable  Aged  Indigent 
Females  in  the  City  of  New  York,  made  the  same  objection  to 
the  bequests  before  particularly  stated ;  insisting  that  the  same 
should  in  the  first  instance  be  applied  to  make  good  the  respec- 
tive Valid  legacies  carved  out  of  the  proceeds  of  the  Broadway 
house  and  lot. 

The  same  ground  was  taken  by  N.  Smith  Prentiss,  in  behalf 
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of  himself  and  other  legatees  for  Whom  he  was  trustee,  who  were 
entitled  to  participate  in  the  proceeds  of  that  house  and  lot. 

William  F.  Mote,  one  of  the  executors  who  did  not  qualify  as 
such,  answered,  claiming  that  the  amount  of  the  two  conteated 
bequests  if  they  wete  invalid,  should  be  paid  to  the  four  persons 
named  as  executors,  pursuant  to  the  last  paragraph  of  the  will) 
absolutely,  or  with  such  limitations  and  directions  as  the  court 
should  think  proper  to  comake,  nsistent  with  the  meaning  and 
intent  of  the  testator. 

M.  S,  Bidwetl^  for  the  complainant 

George  Wood^  for  the  Orthodox  Yearly  Meeting  and  the 
Bible  Society  of  F^rienda  in  Philadelphia. 

B.  W.  B&nney^  for  the  Town  of  Flushing. 

EL  Hoidenj  for  the  American  Bible  Society  and  American 
Tract  Society* 

P.  A.  Cofi^drey^  for  the  Association  for  Respectable  Aged  Indi- 
gent Females. 

S.  O^  Raymond^  for  N.  Smith  Prentiss  and  others^ 

The  Assistant  ViCE-CHANdELLOR.— ^This  suit  is  brought 
to  obtain  the  direction  of  the  court,  and  to  settle  the  construction 
of  the  Will  of  Nathaniel  Smith,  who  resided  in  Flushing  for  a 
great  many  years  prior  to  his  decease. 

It  is  ui^ed  on  the  part  of  several  of  the  defendants,  that  the 
bequests  for  the  benefit  of  the  New  York  Yearly  Meeting  of 
Orthodox  Friends,  and  for  the  relief  of  indigent  persons  in  the 
township  of  Flushing,  are  invalid. 

As  most  of  the  objections  to  these  bequests  apply  equally  to 
both,  I  will  consider  them  together. 

First,  It  is  insisted  that  all  express  trusts  are  abolished  by 
the  Revised  Statutes,  except  those  enumerated  in  the  article 
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''  Cy  27^6^  aiu2  TVtt j/5,"  and  that  these  trusts  are  not  contained 
in  that  article. 

The  gifts  in  question  are  purely  Charitable  Uses  ;  and  most 
if  not  all  of  the  difficulty  on  this  subject,  has  arisen  from  the 
mistaken  idea  in  the  courts  of  some  of  our  sister  stales,  and  at 
one  time  in  the  Supreme  Court  of  the  United  States,  that  the 
Court  of  Chancery  in  England  derived  its  jurisdiction  over  this 
class  of  trusts,  from  the  statute  43  Eliz.  of  Charitable  Uses. 
There  was  some  obscurity  on  this  point  prior  to  the  publication 
by  the  Record  Commission  of  the  Calendars  of  proceedings  in 
Chancery  during  the  reign  of  Queen  Elizabeth,  with  some  ex- 
amples before  her  reign ;  although  the  weight  of  judicial  autho- 
rity vastly  preponderated  in  favor  of  the  existence  of  that  juria- 
diction  at  common  law^  long  before  the  time  of  the  Tudors. 

That  publication  and  the  subsequent  decisions  have  abun- 
dantly settled  the  question  in  favor  of  the  jurisdiction.  In  my 
recent  decision  of  the  Lutheran  Church  cases  in  Schoharie 
county,  (Kniskern  v.  Lutheran  Churches,  ^c,)(a)  I  had  occa- 
sion to  speak  of  this  subject ;  and  I  will  now  dwell  upon  it  no 
farther  than  to  say  that  since  writing  my  opinion  in  that  cause, 
the  decision  of  the  Supreme  Court  of  the  United  States  upon  the 
will  of  Stephen  Girard  has  been  published,  and  that  court  has 
declared  that  there  is  no  longer  any  doubt  upon  the  question. 
{Vidal  V.  GirarcPs  Executors^  2  Howard's  U.  S.  Rep.  196.) 
See  also  in  this  state,  Orphan  Asylum  v.  McCartee,  9  Co  wen, 
437,  477,  per  Jones,  Chancellor ;  Dutch  Church  in  Qardenr 
street  v.  MM,  7  Paige's  R.  77 ;  Potter  v.  Chapin,  6  id.  639 ; 
Wright  V.  Methodist  Church,  I  Hoff.  Ch.  Rep.  202,  241. 

And  this  jurisdiction  was  irrespective  of  the  circumstance 
whether  the  trustees  were  a  corporation  or  individuals,  and 
whether  the  gift  was  to  trustees  by  name,  or  merely  for  an  ob* 
ject  sufficiently  definite  and  specific  to  be  carried  into  effect. 

Devises  to  ecclesiastical  corporations  and  institutions,  were 
restricted  by  various  statutory  provisions  in  England,  and  the 


(a)  Vol  Ist,  pftgM  439,  562. 
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same  restraint  extended  to  charitable  uses,  (with  the  exception  of 
i;ertain  colleges,)  by  the  statute  9  Geo.  II.  ch.  36. 

Until  that  statute  was  enacted,  charitable  uses,  with  the  ex* 
oeption  which  I  hare  stated,  were  not  only  tolerated,  but  fostered 
and  protected  by  the  common  law. 

They  were  engrafted  into  the  Roman  law  concurrently  with 
die  growth  of  Christianity ;  and  with  the  same  benign  influence, 
they  became  a  part  of  the  common  law  of  England.  They 
were  recognized  and  in  use  before  the  Norman  conquest. 

We  inherited  from  our  mother  country  the  law  of  charitable 
uses,  with  the  blessed  spirit  that  gave  rise  to  it ;  and  our  land  is 
filled  with  religious,  literary  and  benevolent  institutions,  liberal- 
ly endowed  by  that  spirit  and  upheld  by  that  law. 

Did  the  revised  statutes  intend  to  cut  off  gifts  and  devises  to 
charitable  uses  for  all  time  to  come  7  For  if  the  article  "  Of 
Uses  and  Trusts  applies  to  charitable  uses,  that  must  have 
been  the  intention  in  respect  of  all  save  devises  to  corporations 
directly  for  their  own  use. 

The  proposition  is  startling,  and  of  vast  importance.  And  I 
presume  every  one  on  first  hearing  it,  will  declare  that  it  is  im- 
possible; that  no  legislature  in  the  nineteenth  century  could 
have  intended  such  a  result. 

I  do  not  think  that  such  is  to  be  the  construction  of  the  act. 

That  it  was  not  the  intention,  clearly  appears  by  the  notes  of 
the  revisers  accompanying  this  article  when  it  was  sub  mitted  to 
the  legislature*  They  proposed  sweeping  and  radical  changes 
in  the  existing  law  of  uses  and  trusts,  and  stated  their  rea- 
sons  and  objects  fully  and  elaborately.  But  there  is  not  one 
word  upon  the  subject  of  charitable  uses.  They  were  treating 
wholly  of  private  uses  and  trusts ;  of  those  intricacies  and  refine- 
ments in  the  dealings  of  individuals  with  real  property,  which 
had  perplexed  conveyances,  and  filled  the  courts  with  litigation. 
They  proposed  to  cut  up  this  class  of  estates  by  the  roots,  and 
the  legislature  adopted  their  suggestion  and  destroyed  it  most 
efiectually. 

But  public  trusts,  and  charitable  uses,  were  not  within  the 

purview  of  die  lawgivers.    The  evils  which  they  sought  to  re- 
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medy,  were  not  incident  to  those  trusts.  The  proYisions  which 
they  enacted  for  preserving  what  was  useful  and  beneficial  in  pri*- 
vate  trusts,  are  inapplicable  to  the  administration  of  charities. 

If  the  bequests  in  question  are  within  the  statute  of  *'  Uses  and 
Trusts,"  so  are  all  gifts  and  devises  to  eleemosynary  corpora* 
tions.  Those  corporations  take  and  hold  property,  in  a  great 
measure  for  public  uses,  not  for  the  benefit  of  the  corporators. 
The  revised  statutes  ostensibly  left  the  acts  relative  to  religious 
and  literary  societies  and  libraries  untouched.  Yet  if  this  con- 
struction is  to  prevail,  they  can  no  longer  take  real  estate  by  do- 
nation, except  as  permitted  by  the  act  of  1840. 

Applying  the  principle  of  construction,  that  the  general  words 
of  a  statute  are  to  be  limited  to  the  subject  matter,  we  are  re- 
lieved  from  consequences  so  contrary  to  the  public  interests, 
and  so  repugnant  to  the  spirit  of  the  age. 

The  article,  of  Uses  and  Trusts,  relates  to  private  trusts.  It  was 
not  intended  to  afiect  charitable  uses  or  public  trusts,  which 
spring  from  benevolent  instead  of  interested  motives,  and  are  for 
the  benefit  of  classes  of  people  not  personally  knowi^  to  the  bene*- 
factor,  not  for  the  pecuniary  advantage  of  a  designateii  individual. 

A  farther  argument  against  this  construction  may  be  derived 
from  the  Statute  of  Uses,  27  Hen.  8th,  ch.  10.  The  terms  of 
that  statute  are  abundantly  sufiicient  to  cut  off  all  charitable  uses, 
as  well  as  the  private  uses  which  at  that  day  were  equally  ob« 
noxious  to  the  arbitrary  sovereign  of  England. 

Yet  it  never  appears  to  have  bean  supposed  that  the  statute  of 
uses  had  any  application  to  public  charities,  or  that  such  uses 
could  be  executed  under  that  act.  The  statute  of  23  Hen.  8th, 
ch.  10,  aimed  at  superstUious  uses^  continued  to  receive  judicial 
construction  on  cases  which  arose  subsequent  to  the  27  Henry 
8th.  Then  followed  the  statute  of  1  Edward  6th,  ch.  14,  (with 
its  beautiful  recital,)  enacted  against  superstitious  uses,  and  a 
long  series  of  reported  decisions  thereon ;  a  statute  which  was 
wholly  unnecessary,  if  the  statute  of  uses  had  any  application  to 
charities.  Of  these  decisions  I  will  only  refer  to  Pitt  v.  JameSf 
Hobart's  R.  123 ;  Adamsf  and  Lamberfs  case,  4  Reports,  96, 
104,  and  the  cases  there  stated ;  Launcelot  v.  Adams^  Gro.  Car. 
248 ;  and  Humphreys  v.  Knight^  ibid.  466. 
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-        Ill, ^ ~~ 

A  parish,  before  the  statute  27  Hen.  8th,  could  not  stand  seised 
to  uses,  but  such  a  gift  since  the  statute  would  be  good  as  a  trust 
for  the  parishioners,  if  not  a  superstitious  use.  See  Saunders  on 
Uses  and  Truste,  90. 

Mr.  Cruise,  in  treating  of  uses,  makes  no  allusion  to  char- 
itable uses,  but  in  the  title  ^*  Z^esd"  he  says  that  before  the  statute 
9  Geo.  2,  ch.  36,  (of  mortmain,)  lands  might  be  given  for  the 
maintenance  of  a  school,  a  hospital,  or  any  other  use  of  that  na- 
ture ;  in  short,  for  every  charitable  use  which  was  not  expressly 
prohibited  by  the  previous  Ptatutes  of  mortmain.  (Cruise's  Dig. 
title.  Deed,  ch.  2,  s.  32,  33.) 

This  furnishes  a  strong  argument  against  the  extension  of  the 
provisions  of  our  statute  of  uses  and  trusts  to  charities ;  a  species 
of  trusts  not  within  the  intention  of  the  legislature,  or  the  spirit 
and  object  of  the  enactment 

Such,  in  brief,  are  my  views  on  this  important  question. 
Without  as  yet  deciding  upon  the  validity  of  the  two  bequests  on 
this  ground,  I  will  proceed  one  step  farther  in  the  argument. 

The  testator  orders  and  directs  the  executor,  as  soon  after  the 
decease  of  his  wife  as  could  conveniently  be  done,  to  sell  anddis* 
pose  of  his  house  and  lot  in  Broadway,  absolutely  in  fee  simple ; 
and  then  to  distribute  and  divide  the  net  proceeds  in  the  manner 
following,  and  he  gives  the  same  accordingly.  The  two  be- 
quests under  consideration  are  among  those  to  be  paid  out  of  the 
proceeds.  ^ 

The  gift,  therefore,  is  not  of  land,  but  of  the  proceeds  of  land 
after  the  same  is  converted  into  money.  The  conversion  is  not 
made  to  depend  on  the  payment  of  these  bequests,  nor  cfin  it  de- 
pend on  their  validity,  for  a  large  number  of  unquestioned  lega- 
cies are  to  be  paid  out  of  the  same  net  proceeds.  The  direction 
to  sell  is  absolute,  and  independent  of  the  distribution  of  the  pro- 
ceeds. 

There  is  no  doubt,  thereforei  that  these  two  bequests  are  mere 
legacies;  literally,  bequests  of  personal  property^  (See  Cruse  v. 
Barley^  3  P.  Will.  20, 22,  and  the  note  of  Mr.  Cox  ;  Amphlett 
V.  Parke,  2  Russ.  &  Mylne,  221 ;  GoU  v.  Cooky  7  Paige's  R. 
634.) 

As  legacies^  the  statute  relative  to  uses  and  trusts  has  no  ap^ 
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plication.  I  will,  therefore,  on  this  ground  decide  against  the 
first  objection  to  these  gifts ;  not  hesitating  to  say,  however,  that 
if  their  validity  depended  on  the  application  of  the  statute,  I 
should  hold  that  it  did  not  extend  to  them.(a) 

Second.  It  is  objected  that  the  absolute  ownership  of  the  mo- 
neys bequeathed  is  suspended  in  perpetuity,  and  beyond  the 
period  limited  by  the  revised  statutes.  If  this  objection  be  well 
taken,  it  is  equally  applicable  to  every  gift  or  bequest  to  a  corpo- 
ration of  any  kind,  which  has  a  perpetual  charter.  And  it  is  as 
fatal  to  several  other  legacies  given  by  this  will,  which  are  not 
drawn  into  question,  as  it  is  to  the  two  for  the  poor  of  Flushing 
and  the  Orthodox  Friends. 

The  legal  restrictions  against  perpetuities  were  never  directed 
against  gifts  for  charitable  uses,  or  even  for  any  eleemosynary 
purposes.  From  the  nature  of  such  gifts,  while  the  good  of 
mankind  is  to  be  subserved,  they  are  often  designed  to  con- 
tinue to  the  end  of  time.    The  longer  they  are  to  endure,  the 


(a)  There  have  been  some  interesting  decisions  on  this  subject,  in  the  Supreme 
Court  of  North  Carolina. 

In  The  State  ▼.  McOowen,  3  North  Car.  Rep.  (IredeU's  Equity,)  9,  it  was  decided 
that  a  devise  of  property  **  for  the  establishment  of  a  school  or  schools  for  the  bene« 
fit  of  the  poor  of  the  county  of  Duplin/'  was  a  valid  devise,  and  was  not  such  a 
perpetuity  as  is  prohibited  by  the  constitution  of  North  Carolina  or  by  the  common 
law. 

Jn  The  State  v.  Oerard,  2  ibid.  210,  there  was  a  devise  of  lands  to  the  poor  of  the 
county  of  Beaufort,  on  the  express  condition,  that  the  lands  wefe  never  to  be  sold, 
or  to  be  let  for  over  seven  yean  at  a  time,  and  that  they  were  to  be  rented  or  enl- 
tivated  as  the  wardens  of  the  poor  should  deem  most  advisable.  The  court  held 
that  the  legal  title  did  not  vest  in  the  wardens ;  that  it  was  a  devise  to  such  a  chari- 
table purpose  as  was  allowed  by  law  before  their  statute  concerning  charities ;  and 
was  sufficiently  definite  to  autboriie  equity  to  enforce  it ;  and  that  the  perpetuities 
forbidden  by  their  constitution  are  estates  settled  for  private  uses,  and  do  not  in> 
dude  public  charities. 

In  Holland  v.  Peek,  2  ibid.  255,  the  executors  were  to  pay  over  and  deliver  the 
proceeds  of  bank  stock  "  for  the  benefit  of  the  Methodist  Episcopal  Church  in  Ameri- 
ca whereof  F.  Asbury  is  the  presiding  bishop,  to  be  dtapoued  of  by  conference  or  tho 
different  members  composing  the  same,  as  they  shall  judge  will  be  most  expedient 
for  the  increase  and  prosperity  of  the  goepeL"  It  was  held  that  the  bequest  was 
Toid,  because  it  was  made  to  a  multitude  of  unincorporated  persons  in  their  aggro- 
gate  capacity,  and  the  object  of  the  bequest  was  of  so  indefinite  a  nature  that  the 
court  could  not  determine  how  it  should  be  applied 
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better  for  the  public  interests.    It  is  the  policy  of  the  law  to  en- 
courage, not  to  restrict  their  extent  and  duration. 

But  perpetuities  for  the  aggrandizement  of  remote  posterity, 
while  the  immediate  and  more  just  objects  of  the  care  of  the 
donor  are  left  in  poverty  and  want,  are  abhorrent  to  the  law, 
and  equally  at  war  with  justice  and  with  public  policy. 

If  Peter  Thelusson  had  given  his  millions  for  the  benefit  of 
the  destitute,  in  a  charity  like  that  of  Stephen  Girard,  we  never 
should  have  heard  of  the  TTielusson  act  against  perpetuities. 

It  is  well  settled  in  England,  that  real  property,  devised  to 
trustees  of  charities,  is  not  inalienable ;  and  therefore  the*objec- 
tion  raised  to  these  gifts  on  that  ground  would  hardly  be  tena- 
ble, if  they  were  to  be  regarded  as  land  instead  of  money. 
Thus,  in  Attorney  General  v.  Hungerford  et  al.  2  Clark  & 
Fin.  367,  374,  a  lease  of  a  charity  estate  made  by  the  trustees, 
with  perpetual  renewals,  was  upheld ;  and  it  was  decided  that 
the  question  is  one  of  provident  or  improvident  management 
Lord  Brougham,  Chancellor,  said  that  there  is  no  principle 
which  absolutely  prevents  alienations  by  trustees  of  charities; 
and  that  there  may  be  cases  in  which  the  trustees  could  not  do 
their  duty  to  the  charity,  if  they  did  not  alienate  a  part  of  the 
land. 

Sir  Thomas  Plumer,  Master  of  the  Rolls,  held  the  same  in  the 
Attorney  General  v.  Warren^  2  Swanst.  291,  302.  And  see 
Attorney  General  v.  Cross^  3  Merivale,  624,  630 ;  Shelford  on 
Mortmain  and  Charitable  Uses,  688,  &c. 

In  the  case  of  the  Dutck  Church  v.  Moit^  7  Paige,  77,  before 
cited,  the  Chancellor  says  that  our  religious  corporations  have 
an  unlimited  power  to  alien  lands,  subject  to  the  previous  appro- 
bation of  the  Court  of  Chancery,  pursuant  to  the  statute. 

And  this  provision  apparently  differs  from  the  English  rule 
only  in  this,  that  there  the  courts  must  see  cause  to  approve  the 
alienation  when  the  question  comes  before  them,  unless  lapse  of 
time  shields  the  purchaser  from  that  inquiry. 

In  Qriffin  v.  Graham^  1  Hawk's  R.  96,  in  the  Supreme  Court 
of  North  Carolina,  in  equity,  the  testator  devised  all  his  estate 
to  his  executors  and  trustees,  in  trust  to  found  and  maintain  a 
free  school  out  of  the  issues  and  profits.    He  desired  that  his 
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real  estate  should  not  be  sold  but  rented ;  and  declared,  to  pre* 
vent  misconception,  that  the  amount  of  his  real  and  personal 
estate)  was  to  be  considered  as  a  principal  sum  and  remain  un- 
diminished forever.  It  was  held,  among  other  things  which  I 
will  notice  elsewhere,  that  the  will  did  not  create  a  perpetuity, 
for  the  trustees  have  the  power  of  alienation  ;  that  the  notice 
which  might  affect  purchasers  in  equity  is  a  circumstance  col- 
lateral to  the  power  of  selling,  and  will  not  affect  the  question  of 
perpetuity.  That  the  clauses  in  the  bill  of  rights  and  constitu- 
tion, were  designed  only  to  prevent  dangerous  accumulations  of 
individual  wealth,  and  referred  to  estates  tail  alone.  And  that 
the  establishment  of  a  permanent  fund  for  charitable  uses^  does 
not  come  within  the  mischief,  and  is  not  prohibited  by  either  of 
those  clauses,  or  by  the  common  law.  Ch.  J.  Taylor  says, 
''assuredly  property  applied  to  these  ends  never  entered  into  the 
common  law  notion  of  perpetuity;"  otherwise  the  objection 
would  have  been  taken  in  the  many  cases  of  similar  dispositions 
which  are  found  in  the  books. 

It  appears  that  the  North  Carolina  bill  of  rights  declared  that 
perpetuities  and  monopolies  are  contrary  to  the  genius  of  a  free 
state  and  ought  not  to  be  allowed.  And  section  43d  of  the  con- 
stitution, declared  that  the  legislature  of  the  state  should  regu- 
late entails  in  such  a  manner  as  to  prevent  perpetuities. 

But  to  resume  the  consideration  of  these  gifts  as  personal 
estate. 

Our  statute  against  the  suspension  of  the  absolute  ownership 
of  personal  property,  (1  R.  S.  773, }  1,)  was  avowedly  founded 
on  the  Thelusson  act,  39,  40  Geo.  III.  ch.  OS*— as  may  be  seen 
by  the  reports  of  the  revisers  on  bringing  it  before  the  legislature. 
See  revisers'  notes,  3  R.  S.  2d  ed.  612 ;  also  p.  672.  They  say 
that ''  the  English  act  relates  to  personal  as  well  as  real  estates, 
and  the  same  mischiefs  are  to  be  apprehended  in  each  case* 
The  spirit  of  our  institutions  is  hostile  to  such  investments." 

This,  and  the  subject  matter,  private  and  personal  accumula- 
tions,  suffice  to  show  that  a  gift  to  a  charity  was  not  within  t)fe 
intent  of  the  statute  or  its  spirit.  It  is  therefore  not  -within  the 
enactment  It  would  be  absurd  to  say  that  a  bequest  for  the  use 
of  the  poor  of  the  town,  or  for  the  maintenance  of  poor  ministers 
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of  tbe  tiospel,  should  not  continue  beyond  two  specified  lives  in 
being,  because  their  continuance  would  be  mischievous  or  bos- 
tile  Co  the  spirit  of  our  institutions ;  or  to  assert  that  because  the 
postponement  of  the  use  and  enjoyment,  and  the  accumulation 
of  a  private  fortune,  for  80  years,  as  was  attempted  by  the  will 
of  Thelusson,  is  an  enormous  evil,  therefore  those  poor  people) 
or  equally  destitute  ministers,  of  the  next  generation,  ought  not 
to  be  permitted  to  taste  of  the  bounty  of  Friend  Nathaniel  Smith* 

It  is  not  to  be  denied  that  tbe  letter  of  the  statute  reaches  these 
bequests.  The  re-investing  of  the  money  from  time  to  time, 
makes  no  change  of  the  ownership.  (See  Hawley  v.  Jamc$i  6 
Paige's  K  445,  per  Walworth,  Chancellor.) 

But  the  otjject  of  the  statute,  being  to  prevent  posthumous 
accumulations  of  large  fortunes  and  the  pampering  of  a  spurious 
aristocracy,  is  in  ttuth  promoted  by  charitable  gifts,  which  will 
diffuse  the  benefits  of  an  estate  in  small  amounts  among  the  low- 
ly and  indigent* 

I  am  satisfied  that  this  objection  to  the  legacies  in  question  is 
not  well  founded. 

Third.  The  bequest  for  the  benefit  of  the  orthodox  minis- 
ters of  tlie  Friends^  it  is  said)  is  void^  becauto  it  does  not  appoint 
the  trustees  who  are  to  hold  the  fund.  And  it  is  farther  urged 
that  the  trustees  under  the  will,  cannot  be  clothed  with  the  pow* 
er  of  designating  such  trustees  of  tbe  fund. 

This  is  not  a  power  to  create  a  trusty  but  at  most  it  is  a  power 
to  name  the  first  trustees  to  administer  a  trust  created  bythetes- 
tator.  I  do  not  see  that  it  is  objectionable.  And  if  it  were,  the 
trost  would  remain,  and  the  court  would  designate  the  trustees. 

In  Potter  v.  Chapin,  6  Paige's  R«  639,  there  was  a  donation 
c(  a  school  house  for  the  benefit  of  a  village*  It  was  given  to  no 
one  by  name,  nor  for  any  particular  children  or  inhabitants.  Yet 
it  was  held  a  gift  for  a  public  charity,  which  this  court  would  sus- 
tain. And  on  the  school  becoming  incorporated,  the  estate  vested 
in  tbe  corporation.  And  see  Moggridge  v.  Thaekwell,  7  Yes. 
36 ;   WeUbdmed  v.  Jmes^  7  S.  A:;  S«  40. 

In  the  school  house  case,  if  there  bad  been  no  subsequent  in* 
corporation  and  no  mode  of  succession  established,  the  Chan- 

Vol.  II.  8 
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cellor  would  have  established  one,  so  that  the  trast  should  net 
fail. 

So  in  Moore^s  Heirs  v.  Maoris  Devisees  and  Executors,  4 
Dana's  R.  354,  357,  the  Court  of  Appeals  in  Kentucky  held  that 
where  a  charity  was  given,  and  no  trustee  appointed  by  the  will, 
a  court  of  equity  will  act  as  trustee  and  appoint  one  if  neces- 
sary. 

I  should  mention  that  in  the  same  case  the  court  oyerruled  the 
objection  that  the  trust  was  void  by  reason  of  its  locking  up  the 
money  in  perpettiity. 

The  bequest  to  the  poor  of  Flushing  is  made  to  the  trustees  of 
the  will,  and  is  not  obnoxious  to  the  third  objection. 

Fourth.  It  is  urged  against  both  bequests  that  the  trusts  are 
too  vague  and  uncertain,  and  the  objects  too  indefinite  to  enable 
the  court  to  sustain  the  trust. 

The  cases  referred  to  in  support  of  the  objection  were  those 
where  no  object  whatever  was  designated ;  as  a  bequest  for  such 
objects  of  benevolence  and  liberality,  as  the  trustee  might  approve 
in  his  own  discretion. 

Here  the  designation  is  specific.  One  is  for  ministers  of  the 
New  York  Meeting  of  Friends  called  Orthodox,  who  are  in  lim« 
ited  and  straitened  circumstances,  especially  those  who  travel 
to  the  yearly  meeting.  The  association  of  Friends,  thus  spo« 
ken  of,  is  well  known  and  of  long  standing.  There  is  no  diffi* 
culty  in  its  identity^  Nor  is  there  any  doubt  as  to  the  meaning 
of  limited  and  straitened  circumstances. 

The  other  is  still  more  specific.  It  is  for  the  rdief  of  indigent 
residents  of  a  town.  In  both  cases  the  jpower  of  selecting  is  ne* 
cessarily  conferred  :  but  that  renders  the  gift  no  more  indefinite. 
If  it  were  to  all  the  poor  or  indigent,  the  trustees  would  have  to 
exercise  a  similar  discretion. 

In  the  case  of  Griffin  v.  Oraham,  before  cited,  the  comt  held 
that  the  trust  was  for  a  definite  charity,  and  a  specific  object 
pointed  out,  and  the  court  would  take  c(^izance  of  the  case  by 
virtue  of  its  ordinary  jurisdiction  as  a  court  of  equity.  There 
the  trustees  were  to  buy  two  acres  in  Newbem,  build  thereon  a 
school  house,  employ  a  school  master,  and  educate  therein  as 
many  orphan  children  or  children  of  poor  and  indigent  parentS| 
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whom  they  deemed  best  entitled,  as  the  funds  were  found  equal 
ta  They  were  also  to  clothe  and  maintain  the  children,  and  to 
bind  them  out  to  suitable  occupations,  when  they  arrived  at  the 
age  of  fourteen.  And  see  King"  v.  WoodhuUy  3  Edw.  Ch.  R. 
79,  86;  Wright  ▼.  Trustees  of  Methodist  Church,  I  Hoff.  Ch. 
R  202,  239. 

In  the  Mayor  ^c.  of  Philadelphia  v.  WUPs  EsecutarSi  3 
Rawle's  R.  170,  the  devise  of  both  veal  and  personal  estate  was 
to  found  a  hospital  for  the  relief  of  the  indigent  blind  and  lame. 
And  in  Martin  v.  McCord,  6  Watts,  494,  the  gift  was  of  land  on 
which  to  build  a  school  house  for  the  benefit  of  the  neighbor- 
hood. 

In  the  Sailor^s  Snug  Harbor  Case^  3  Peters,  99,  the  noble  char- 
ity of  Gapt.  Randidl ;  Che  devise  was  made  to  maintain  aged, 
decrefHt  and  worn  out  sailors. 

In  Mo&rjfs  Heirs  v.  Moor^s  Devisees^  ^c,  4  Dana's  R.  354, 
the  devise  was  for  educating  poor  orphans  of  Harrison  county, 
to  be  selected  by  the  coimty  court.  And  the  court  say  in  that 
case,  that  it  is  not  an  objection  to  a  devise  or  legacy,  that  it  is 
for  the  benefit  of  a  class  of  private  individuals,  if  they  are  de- 
scribed collectively  by  some  characteristic  trait  by  which  they 
may  be  identified. 

In  BarOei  v.  King,  12  Mass.  537,  the  bequest  was  to  trus- 
tees, for  the  persons  constituting  the  American  Board  of  Com* 
missioners  fox  Foreign  Missions,  for  the  pulrposes  of  the  board 
and  to  promote  the  pious  objects  thereof.  It  was  held  valid,  al. 
though  the  objection  was  niade  that  it  was  void  Hot  uncertainty,  the 
board  being  a  voluntary  association,  and  the  persons  for  whose 
bei][efit  it  was  intended,  incapable  of  being  known  or  ascer- 
tained. 

The  books  are  full  of  similar  cases. 

Mr.  Shelford  says  almost  all  the  charities  which  are  to  be 
administered  in  the  Court  of  Chancery  have  one  of  four  objects 
in  view. 

1.  Relief  of  the  poor  in  various  ways.  2.  The  advancement 
of  learning.  3.  The  advancement  of  religion.  4.  The  advance 
of  objects  of  general  public  utility.  (Shelf,  on  Mort  and  Char. 
Uses,  61.) 
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He  gives  numerous  examples  of  all  these,  and  of  many  under 
the  1st  and  3d  heads,  which  are  decisive  against  the  objection 
made  here  for  vagueness  and  uncertainty.  (Ibid.  60,  d^c,  71| 
&c.,  104, 106.) 

Among  his  examples  are,  *<  for  the  relief  of  the  poor  of  a 
parish ;"  and  for  the  poor  in  various  shapes  and  forms ;  and 
numeroua  gifts  for  the  support  of  preaching  ministers,  and  for  the 
support  of  poor  dissenting  ministers. 

And  see  the  celebrated  case  of  Lady  Hewley's  charity  ;  TA« 
Attorney  General  v.  Shore^  7  Simons,  290,  note ;  11  Simons,  592 ; 
and  9  CI,  &,  Fin.  3S5 ;  wherp  the  trusts  were  fisir  more  indefinite 
than  these. 

Fifth.  As  to  the  objection  that  the  trustees  of  the  town  of 
Flushing  are  not  competeot  to  hold  real  estate.  The  answer 
is,  that  the  bequest  is  not  of  land,  nor  is  it  made  to  those  trus- 
tees. They  are  only  to  select  the  indigent  residents  of  their 
town,  who  shall  receive  the  annual  bounty  provided  for  them  by 
the  testator.    There  is  nothing  illegal  or  questionable  in  this. 

If  the  bequest  were  directly  to  the  trustees  of  the  town,  the 
case  of  Coggeskall  ^c.  Trustees  of  New  RocheUe  v.  Pelton^ 
7  3.  C.  K  292,  seems  to  be  decisive  of  its  validity. 

There  must  be  a  decree  declaring  the  trusts  of  the  will  ac« 
cordingly.  The  parties  who  appeared  at  the  hearing  are  entitled 
to  their  costs  out  of  the  fund. 

Decree  accordingly. 
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DiDiEB,  survivor  of  D'Arcy,  19.  Davison,  sarvivor  of  Hill. 

A  plea  o{  the  statute  of  limitatloiu,  setting  up  two  matten«  either  of  which  eatab- 

liehes  that  defence,  is  not  for  that  cause  a  double  plea. 
A  debtor  who  had  fisfled  and  whose  debt  was  past  due,  assured  his  creditor  in  writ- 
ing, that  ha  would  pay  if  he  became  able.    The  creditor  did  not  agree  to  forbear 
the  debt,  hot  he  cmiitted  to  sue,  and  the  debtor  afterwards  became  able  to  pay  it. 
If  eld,  that  the  creditor's  action  accrued  on  the  debt  falling  due,  and  not  on  the 
debtor's  becoming  able  to  pay. 
Equity,  before  the  reyised  statutes,  applied  the  doctrine  of  limitation  of  actions,  by 
analogy  to  the  oonstmction  and  implication  of  the  statnte  in  the  eourts  of  law 
inlike  eases. 
Under  the  statute  of  limitations  enacted  in  1813,  it,  was  not  necessajy  that  the  per* 
son  relying  upon  a  return  to  this  state  as  commencing  the  period  of  limitation, 
should  have  resided  here  tail  six  years  after  such  return ;  nor  that  his  residence 
.  here  sfaoold  have  become  known  to  the  creditor. 
It  snffieed  that  the  debtor's  retnm  was  open  and  puUie,  and  made  whh  the  intent 

to  reside  in  the  state. 
J.  residing  in  the  West  Indies,  in. and  prior  to  1816,  became  largely  indebted  to  D, 
&  D.,  merchants  in  Baltimore.  He  failed,  and  went  to  England,  from  whence 
In  1817,  he  wrote  to  the  D.'s  promising  to  pay  when  he  became  able.  8ufaee- 
qnently  he  went  to  South  America  and  resided  there  several  years.  In  Mareh» 
1834,  he  came  to  New  York  to  reside,  having  sent  bis  family  here  in  the  summer 
of  1833.  He  dedared  his  intention  of  becoming  a  citizen  in  April,  1834,  and  he 
and  his  family  resided  here,  openly  until  September,  1835,  with  the  exception  of 
hb  own  temporary  absence  from  March,  tiH  July,  1835.  In  November,  1843,  D. 
oonuienoed  a  suit  in  equity  in  this  state  against  J.  to  whioh  J.  pleaded  the  lapse 
of  time,  setting  np  as  f  bar  his  resdencp  here  in  1834  and  1835.  HM,  that  the 
|dea  was  a  good  bar  to  the  suit. 
Amending  a  plea,  defeetive  in  form. 

June  14, 15 ;  Aqgnst  8, 1844.  ' 

» 

The  bill  was  filed  by  Henry  Didier  as  surviving  partner  of 
the  firm  of  Didier  ^  D'Arcy  of  Baltimore  in  Maryland,  against 
James  Davison  as  survivor  of  the  firm  of  Davison  &  Hill.  It 
set  forth  a  large  indebtedness  by  the  latter  firm  to  D.  d&  D.  ari- 
sing upon  bills  of  exchange  and  a  joint  shipping  adventure  in 
1816  and  1816.  D.  &  H.  transacted  business  in  the  island  of  « 
Hayti,  and  also  in  Baltimore  where  Hill  lived.  Davison  resided 
in  Hayti.  D.  &  H.  failed  in  1816,  and  then  owed  D.  &,  D.  over 
$30,000.  The  bill  set  forth  sundry  letters  from  Davison  to  D. 
&  D.  in  1816  and  1817,  some  written  from  Hayti  and  othe» 
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from  London,  acknowledging  the  debt  and  promising  to  pay  it 
whenever  he  became  able.  That  he  has  resided  out  of  the 
United  States  ever  since,  and  neither  he  nor  Hill  have  been  in 
the  country,  except  a  temporary  visit  which  the  defendant  pre- 
tends Hill  made  in  1820,  an  i  anc  ther  by  Davison  in  1834 ;  as 
to  which,  the  bill  alleges  that  Hill  was  worth  nothing  in  1820, 
and  D.  &  D.  were  ignorant  of  the  visits  of  both  Hill  and  Davison, 
and  while  here,  they  avoided  D.  &  D.  That  Davison  while  in 
the  United  States  in  1834,  did  not  appear  as  a  business  man,  nor 
purchase  nor  rent  a  house  or  store,  nor  did  his  name  appear  as 
residing  here  in  any  manner ;  and  he  did  not  leave  or  afford  D. 
&  D.,  any  opportunity  of  enforcing  their  claim ;  and  that  he  did 
not  become  able  to  pay  the  debt  till  after  1830. 

Davison  put  in  a  plea  in  bar,  accompanied  by  an  answer.  He 
set  up  in  his  plea  that  the  complainant's  cause  of  action  or  suit 
arose  six  years  before  filing  their  bill,  and  six  years  before  ser- 
ving or  suing  out  process  against  him  to  appear  and  answer  the 
same.  The  plea  then  traversed  the  allegations  of  the  bill  as  to 
the  defendant's  continued  residence  out  of  this  state,  and  aver- 
red his  actual  and  open  residence  in  New  York  with  his  family, 
from  March  7,  1834,  to  March,  1835,  when  he  left  the  state, 
returning  in  July,  1835,  and  then  continued  to  reside  here  until 
September,  1835,  and  during  his  residence  he  continued  to 
transact  mercantile  business  here. 

The  plea  also  averred  that  Hill  came  to  this  state  to  reside  in 
1820,  and  continued  actually  and  openly  to  reside  here  for  three 
or  four  years  next  thereafter. 

The  answer  in  support  of  the  plea  averred  the  defendant's  resi- 
dence as  before  stated,  and  that  on  the  5th  of  April,  1834,  he 
filed  in  the  usual  foriif,  his  intention  of  becbming  a  citizen  of  the 
United  States.  That  hi&  absence  from  March  to  July,  1835, 
was  temporary ;  and  that  when  the  bill  was  filed,  he  was  an  ac- 
tual resident  of  this  state.  That  in  the  summer  of  1833,  he  sent 
,  his  family  firom  New  Grenada  in  South  America,  where  he 
was  then  living,  to  New  York,  intending  to  change  his  resi- 
dence and  reside  permanently  in  the  United  States.  That  his 
arrival  here  was  published  in  the  list  of  the  passengers  inserted 
in  the  newspapers.    The  Mswer  then  states  his  boarding  with 
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bis  family  in  various  public  boarding  houses  in  the  city  of  New 
York,  his  keeping  house  openly  in  one  place  from  the  first  of 
May  till  October,  1834,  and  in  another,  from  that  time  till  March, 
1835.    That  he  lived  openly  and  without  concealment,  and  re- 
ceived from  bis  friends  and  acquaintances,  visits  in  the  most 
public  manner.    That  in  March,  1835,  his  business  required 
him  to  go  temporarily  to  South  America,  which  he  did,  leaving 
his  family  in  New  York.    He  returned  in  July,  and  in  August 
hired  a  house  in  Brooklyn  for  a  year,  and  moved  into  it  with  his 
family.    And  when  he  left  in  September,  1835,  his  family  re- 
mained, residing  in  that  house,    in  July,  1834,  he  entered  into  a 
copartnership  with  a  bouse  here,  in  which  he  was  described  as 
residing  in  New  York.    The  business  was  to  be  transacted  main- 
ly in  South  America,  by  one  of  the  partners  residing  there,  but 
the  defendant's  interposition  in  its  management,  appeared  to 
have  been  intended  to  take  place  here.    He  transacted  much  bu- 
siness here,  which  was  done  at  the  office  of  his  partners.    His 
name  did  not  appear  on  any  sign,  and  he  rented  no  store  house. 

The  answer  also  set  forth  Hill's  residence  in  the  state  of  New 
York  from  1820  to  1823  or  1824,  and  that  he  died  at  sea  in  1824 
or  1826. 

The  cause  came  before  the  court  on  the  sufficiency  of  the  plea* 

James  Smithy  for  the  defendant  in  support  of  the  plea. 
C.  B.  Moore^  for  the  complainant. 

The  Assistant  Yice-Chancbllob. — ^The  complainant  raises 
some  questions  up^?fthe  form  of  the  plea,  which  are  first  to  be 
considered.  ^ 

1.  It  is  said  to  be  double,  because  it  sets  up  two  matters,  either 
of  which,  if  they  be  a  defence  at  all,  constitutes  a  full  defence  to 
the  suit,  viz :  the  return  of  Hill  to  this  state  in  1820,  and  Davi' 
son's  residence  here  in  1834. 

The  defence  set  u|>  by  the  plea,  is  that  the  demand  is  barred 
by  the  statute  of  limitations.  This  is  a  single  point,  and  both 
of  these  facts  are  brodght  fpTward  to  support  it.  I  think  the  de- 
cision of  Lord  Thurlow  in  Whitehead  v.  Brodchurst^  1  Bxo. 
C,  C.  404,  sustains  the  plea«  ^  He  illustrates  the  point  by  suppo* 
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sing  many  deeds  stated  in  a  plea  to  establish  the  defence  of  title. 
And  if  the  deeds  came  from  adverse  claimants  of  the  title,  the 
case  supposed  would  be  analogous  to  the  two  distinct  facts  stated 
here. 

2.  Another  objection  is  that  the  plea  and  answer  do  not  meet 
the  charge  in  the  bill  that  Hill  ic  Davison  avoided  the  complain- 
ant and  his  partner,  and  afforded  them  no  opportunity  to  sue 
or  enforce  their  demand ;  also  they  omit  to  answer  as  to  what 
business  Davison  transacted  here,  and  other  material  facts  which 
show  that  the  complainant  had  no  means  of  knowing  of  his  resi- 
dence here. 

Without  going  into  a  comparison  of  the  bill  and  answer,  I 
need  only  say  that  these  allegations  are  sufficiently  traversed  to 
present  fairly  and  distinctly  the  question  on  the  statute  of  limi- 
tations.   And  indeed,  if  the  plea  were  informal  and  insufficient 
on  either  of  these  grounds,  it  is  a  case  in  which  the  court  would 
permit  it  to  be  amended,  provided  the  defence  attempted  to  be 
set  up  appeal^  to  be  well  founded.    (Beames'  Pleas  in  Eq.  320. 
2  Daniells'  Oh.  Pr.  230.) 
I  will  therefore  proceed  to  the  merits  of  the  case. 
First*  I  cannot  assent  to  the  complainant's  position,  that  the 
action  accrued,  only  on  Davison's  becoming  able  to  pay  the  debt. 
It  appears  by  his  letters,  that  in  substance  he  assured  Didier  & 
D'Arcy  that  he  would  pay  them  if  he  became  able  to  discharge 
his  engagements.    But  there  was  no  corresponding  promise  to 
forbeari  nor  any  consideration  moving  from  Didier  ic  D'Arcy. 
They  could  have  sued  him  as  well  in  1817,  as  at  this  moment, 
so  far  as  it  depended  on  any  compact  between  the  parties. 

The  cause  of  action  must  therefore  be  deemed  to  have  accrued 
in  1816  or  1817,  and  the  provisions  of  the  four  first  articles  of 
the  statute  of  limitations  contained  in  the  revised  statutes  are  in- 
applicable to  the  principal  questions  discussed.  (2  R.  8*  300,  $ 
46 ;  Van  H&ok  r.  Whithek,  3  Paige's  R.  409.) 

Second.  There  can  be  no  doubt  but  that  thiff  is  a  case  in  which 
the  statute  of  limitations  would  be  a  bar,  if  the  parties  had  all 
been  residents  of  this  state.  Although  the  defendant  sets  up  no 
actual  payment,  he  states  facts  from  which  the  law  presumes 
payment  to  have  been  made.  The  demand  is  at  first  blush,  a 
very  stale  claim^  one  at  which  a  couit  of  equity  will  be  quite  as 
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likely  to  look  askance  as  it  would  at  the  naked  defence  of  the 
statute  without  the  pretence  of  actual  payment 

Further,  the  claim  is  chiefly  upon  bills  of  exchange ;  and  for 
other  branches  of  it,  an  action  of  assumpsit  could  have  been 
brought  The  whole  of  it  was  cognizable  at  law  in  assumpsit 
and  account  The  joint  adventure  stated  in  the  bill,  wears  no 
aspect  of  a  trust  of  mere  equitable  cogniasance,  so  far  as  I  can  dis* 
cover. 

As  equity  before  the  revised  statutes,  applied  the  doctrine  of 
limitation  of  actions,  by  analogy,  to  the  construction  and  appli- 
cation of  the  statute  in  the  courts  of  law,  in  like  cases,  it  follows 
that  thes^  demands  were  barred  in  six  years  from  the  time  that 
they  accrued,  unless  they  fall  within  some  of  the  exceptions  pro- 
vided in  the  statute  of  limitations,  or  there  is  some  fraud  which 
deprives  the  defendant  of  its  benefit 

The  pleadings  traverse  the  fraudulent  concealment  and  other 
circumstances  bearing  on  that  question  which  are  alleged  in  the 
bill,  and  the  case  is  left  to  stand  upon  the  statute  itself. 

Third.  The  proviso  in  the  statute  of  limitations  in  force  when 
these  causes  of  action  accrued,  on  which  the  complainant  relies, 
is  in  these  words  t  <<  and  if  any  person  against  whoni  any  cause 
of  any  such  action  shall  accrue,  shall  be  out  of  this  state  at  the 
time  the  same  shall  accrue,  the  person  who  shall  be  entitled  to 
such  action  shall  be  at  liberty  to  bring  the  same  within  the  times 
respectively  above  limited,  after  the  retutn  of  the  person  so  ab- 
sent into  this  state.''    (1  Rev.  Laws,  186,  i  6.) 

The  language  was  precisely  the  same  in  the  revision  of  the 
statutes  made  in  1801, 1  Kent  and  Radcliff,  664;  and  the  pro- 
vision was  the  same  in  the  original  act  of  1788,  2  Greenleaf 's 
Laws,  97,  \  12. 

First  in  order  is  the  return  of  Hill  to  this  state  in  1820.  I  will 
however  pass  on  to  Davison's  return,  because  if  that  were  suffi- 
cient to  cause  the  statute  to  commence  running,  the  plea  must 
be  sustained. 

It  appears  by  the  plea  and  answer  that  Davison,  in  the  sum- 
mer of  1833  sent  his  family  to  this  city,  intending  to  follow  them 
and  make  his  residence  here ;  and  on  the  7th  of  March,  1834, 
he  came  to  reside  in  this  state,  and  continued  actually  and  openly 
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to  reside  here  with  his  family  and  to  transact  mercantile  busi- 
ness, boarding  a  part  of  the  time  and  keeping  house  the  residue^ 
•from  thence  until  March,  1835,  when  leaving  his  family,  he 
went  temporarily  to  South  America  on  business.  He  returned 
again  in  July,  1835,  and  resided  here  as  before  till  *  September 
following,  when  he  again  went  to  South  America,  leaving  his 
family  residing  in  a  house  which  he  had  rented  at  Brooklyn. 
On  the  5th  April,  1834,  he  declared  his  intention  of  becoming  a 
citizen  pursuant  to  the  act  of  Congress.  He  formed  a  business 
connection  here,  though  his  name  was  not  put  up  on  any  sign^ 
and  he  hired  no  store.  The  answer  discloses  where  he  resided 
while  in  this  city,  and  various  other  matters  which  the  bill  re- 
quired him  to  discover. 

The  complainant  insists  that  the  return  of  Davison  does  not 
bar  his  demand,  because  1.  by  the  true  construction  of  the  act 
of  1813,  the  debtor  must  reside  here  full  six  years  after  his  first 
return,  before  the  statute  will  protect  him,  and  that  the  revised 
statutes  are  in  this  respect,  declaratory  of  the  prior  statute  of  limi« 
tatioiis ;  and  2.  if  otherwise  the  residence  must  become  known 
to  the  plaintiff;  or  be  so  public  and  under  such  circumstances 
that  the  debtor  might  have  been  arrested  by  the  plaintiff  by  the 
use  of  ordinary  diligence  and  due  means ;  and  that  neither  -was 
the  case  here. 

As  to  the  first  ground,  the  authorities  are  plainly  against  it 

In  Fowler  v.  Hunt^  10  Johns.  464,  the  defendant  stayed  here 
about  three  months  in  1793,  and  about  foiur  months  in  18U2,  his 
family  remaining  at  Demarara.  The  plaintiff  came  here  with 
him  in  1793,  and  knew  of  his  being  here  in  1802.  It  was  there 
contended  for  the  plaintiff  that  such  temporary  visits  were  not  a 
return  to  the  state,  and  tliat  a  return  with  the  intent  to  reside 
here  was  the  only  reasonable  construction.  But  it  was  decided 
that  the  plaintiff  was  barred. 

The  same  construction  has  been  given  to  the  proviso  in  the 
English  statute,  21  James  I,  ch.  16,  and  the  like  statutes  in  other 
states  which  except  from  the  bar  the  claims  of  non-resident 
plaintiffs.  {StHthorst  v.  Grceme,  3  Wils.  146 ;  2  W.  Black.  723^ 
S.  C;  Williams  v.  JoneSfld  East,  439;  Faw  v.  Roberdeay?s 
Executor,  3  Cranch,  174.) 
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In  New  Jersey,  the  courts  hare  gone  so  £ur  under  a  statute 
mmilar  to  our  revised  laws^  as  to  hold  that  the  exception  where 
the  defendant  is  absent  from  the  state,  shall  not  avail  a  non- 
resident creditor  whose  demand  is  barred  by  the  previous  pro- 
Tisions  of  the  act.  {Beardslep  v.  Soutkmajfd,  3  Green's  R. 
171 ;  Taberrer  v.  Brentncdl,  3  Harrison's  R.  262.) 

The  Massachusetts  decisions  are  similar  to  our  own.    In 

Whii€  V.  Bmileyy  3  Mass.  271,  it  was  assumed  that  the  debtor's 

return,  if  such  as  would  enable  the  creditor,  using  reasonable 

diligence,  to  arrest  him,  would  cause  the  statute  to  commence 

running.    And  S.  P.  in  Byrne  v.  Crowninshield,  1  Pick.  263. 

2.  As  to  the  other  ground  for  insisting  that  Davison's  return 
was  not  within  the  meaning  of  the  proviso  in  the  statute. 

The  case  of  White  v.  Bailey,  just  cited,  shows  that  in  Massa- 
chusetts the  return  would  be  sufficient.  There  the  debtor  was 
in  the  state  but  18  days,  and  except  on  Sundays,  was  concealed, 
and  that  was  of  course  held  insufficient.  But  the  court  say  that 
as  soon  as  the  creditor  could  have  a  beneficial  remedy  by  attach- 
ing the  body,  then  the  statute  should  begin  to  run.  The  return 
must  be  with  a  design  to  dwell  in  the  state,  and  not  to  lurk  in 
it  as  a  place  of  concealment.  In  1  Pick.  263,  cited  above,  there 
is  a  qtuere,  whether  even  a  temporary  return  will  not  suffice. 
In  Vans  v.  Higginson,  10  Mass.  29,  it  was  insisted  that  the 
plaintiff  was  not  barred  because  he  was  at  no  time  wilhin  the 
state,  while  the  defendant  was  there  after  the  return  of  the  latter, 
but  the  court  overruled  the  claim.  They  say  it  is  an  attempt 
"  to  make  an  exception  which  the  statute  of  limitations  has  not 
made.  When  the  defendant  came  within  the  state,  the  six  years 
began  to  run  as  it  respected  him." 

A  very  sensible  distinction  was  taken  by  the  Supreme  Court 
of  Vermont  in  Mazozon  v.  Foot,  1  Aikens'  R.  282.  They  held 
that  if  the  debtor  come  into  the  state  having  no  intention  to  re^- 
side,  he  cannot  avail  himself  of  the  statute  without  showing  that 
the  creditor  had  actual  knowledge  of  such  return  and  an  oppor- 
tunity to  arrest  him.  But  where  he  removes  or  returns  into  the 
state  publicly,  and  with  a  view  to  dwell  and  reside  permanently 
in  the  state,  it  is  a  return  within  the  meaning  of  the  statute  of 
limitations ;  although  he  returns  into  an  extreme  part  of  the 
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state,  remote  from  his  former  residence  and  from  that  of  the 
ereditor,  and  although  the  creditor  should  have  no  knowledge 
of  such  return. 

In  3  Cranch,  174,  beffite  citedy  the  plaintiff  claiming  under 
the  Virginia  statute,  was  held  barred,  because  he  passed  through 
Alexandria,  a  border  town,  and  was  a  short  time  therein,  but 
not  as  a  resident 

And  the  case  of  Fowler  y.  Hunt,  ubi  supra^  contains  the 
decisive  opinion  of  the  Supreme  Court,  on  this  point,  and  it  ia 
according  to  the  plain  import  of  the  statute  and  the  dictates  of 
good  sense.  The  court  says,  <^  The  coming  from  abroad  must 
not  be  clandestine,  and  with  an  intent  to  defraud  the  creditor  by 
setting  the  statute  in  operation  and  then  departing.  It  must  be 
so  public  and  under  such  circumstances,  as  to  give  the  ereditor 
an  opportunity  by  the  use  of  ordinary  diligence  and  due  means, 
of  arresting  the  debtor." 

It  is  obvious  that  the  creditor's  knowledge  of  the  defendant's 
return  or  coming  here  to  reside,  ought  to  have  no  influence  in 
construing  this  clause.  That  would  indeed  be  adding  a  new 
exception  to  the  proviso  in  the  statute. 

Instead  of  adding  to  it,  the  Supreme  Court  in  Soda  ▼.  De 
Chraaf,  1  Cowen,  366,  held  that  they  would  not  extend  the  ex- 
ceptions in  the  statute  by  construction,  to  cases  within  the  rea- 
son of  the  exceptions,  but  not  within  their  letter ;  and  in  his 
illustrations  the  Chief  Justice  puts  the  case  of  the  residence  of 
the  defendant  in  some  obscure  or  remote  part  of  the  state,  un- 
known to  the  plaintifl*  until  six  years  have  elapsed. 

If  legal  rights  are  pursued  in  a  court  of  equity,  the  legal  opera- 
tion of  the  statute  must  prevail. 

At  law,  ignorance  of  the  plaintiff's  right,  its  fraudulent  con- 
cealment,' a  mistaken  idea  that  the  defendant  was  discharged, 
and  like  grounds,  for  withdrawing  claims  from  die  effect  of  the 
statute  of  limitations,  have  been  rejected  in  our  courts.  ( Troup. 
V.  Smithes  ExeeutorSf  20  Johns.  33 ;  1  Cowen,  366,  cited  abone ; 
Leonard  v.  PUney,  6  Wend.  30;  Allen  v.  MUle,  17  ibid.  202.) 

And  in  Humbert  v.  Trinity  Church,  24  Wend.  687,  the  Court 
for  the  Correction  of  Errors  decided  that  neither  fraud  in  obtain- 
ing the  possession,  knowledge  of  the  possessor  that  bis  claim  is 
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wrongful  as  well  as  fraudulent,  his  fraudulently  concealing  the 
injury,  nor  the  plaintiff's  ignorance  of  it  till  after  the  statute  had 
become  a  bar ;  will  excuse  the  negligence  of  the  owner  in  not 
exhibiting  his  bill  within  the  prescribed  period.  The  same  point 
as  to  his  ignorance,  was  decided  by  the  Court  of  Appeals  in  Ken-^ 
tncky,  in  Thomas  v.  WhUe^  3  Litt  R.  177 ;  and  see  Cholmon- 
ddy  y.  Clinton,  2  J.  &  W.  155 ;  and  4  Bligh's  P.  C.  1, 119. 

We  may  therefore  lay  out  of  view  the  complainant's  igno- 
rance of  Davisoa's  residence  here  in  1834,  6. 

It  suffices  that  his  return  was  open  and  public,  and  with  the 
intent  to  reside  in  this  state.  And  I  may  add,  it  is  evident  that 
the  complainant  might  and  would  with  very  slight  diligence, 
have  found  and  arrested  him  here.  If  the  complainant  and  bis 
partner  had  not  deemed  this  claim  stale  and  wholly  incapable  of 
being  enforced,  they  would  have  kept  a  vigilant  eye  on  the 
movements  of  one  so  largely  their  debtor.  It  would  not  have 
been  possible  for  him  to  have  been  absent  with  his  family  from 
Cartbagena  for  a  year  and  a  half,  without  their  learning  it,  and 
learning  his  new  place  of  residence. 

The  complainant  does  not  appear  entitled  to  any  sympathy 
from  the  courts  or  any  effort  to  relieve  him  from  the  bar  of  the 
statute,  which  I  have  no  doubt  is  an  effectual  defence  to  his 
demand. 

1  have  not  commented  upon  the  case  of  Bond  v.  /ay,  7 
Cranch,  350,  cited  by  the  complainant's  counsel,  because  in  this 
state,  accounts  between  merchants  were  within  the  statutory  bar 
of  six  years.  (Coster  v.  Murray^  6  J.  C.  R.  522 ;  Barber  v.  Bar^ 
her,  18  Yes.  266.) 

The  plea  must  be  allowed,  and  the  usual  order  entered. 
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The  Greenwich  Bank  v.  Loomis  and  Ltmak. 

A  porchaierjieiiiif  nie  lite,  will  be  bovnd  by  a  decree  in  the  aiiit,  and  the  oomplttia-* 
ant  need  not  make  him  a  party,  or  otherwise  notice  hie  pnicbaae.  If  he  desire*- 
to  defend  the  sait,  he  moat  make  himself  a  party  to  it  by  a  supplemental  bill,  be- 
fore it  terminates. 

An  original  bill  cannot  be  filed  by  such  a  purchaser,  after  a  decree  in  the  soit  pend- 
ingr,  to  litigate  anew  or  question  the  subject  matter  of  snch  snit. 

A  bill  of  review  can  only  be  filed  after  enrolment,  and  then  only  for  error  apparent 
on  the  decree,  or  to  produce  relcTant  matter  existing  at  the  time  of  the  decree  but 
discovered  afterwards.  A  bill  in  the  nature  of  a  bill  of  review,  may  be  exhibited 
after  the  decree  is  entered,  and  before  enrolment 

After  a  decree  has  been  made  by  the  chancellor,  it  is  not  competent  for  any  vice- 
chancellor  to  make  any  order  or  decree  which  would  directly  or  indirectly  dis* 
charge,  alter  or  modify  the  same. 

Held  accordingly,  where  after  a  decree  of  foreclosure  and  sale  obtained  by  de- 
fault in  a  mortgage  suit  before  the  chancellor ;  a  purchaser,  pendente  lite,  of  the 
lands  mortgaged,  filed  a  bill  before  a  yiee-chanoellor,  praying  for  an  adjudioatioB 
that  the  mortgage  never  was  a  lien,  or  if  it  were  that  it  belonged  to  snch  pnrchas* 
er,  and  that  the  defendant  in  such  suit  from  whom  he  bought,  had  a  claim  to  th» 
lands  prior  to  the  mortgage. 

A  judgment  recovered  for  a  debt  secured  by  a  mortgage  on  lands,  cannot  become  a 
lien  upon  such  lands  ;  and  a  sale  of  the  equity  of  redemption  nnder  an  execution 
upon  such  judgment,  will  not  confer  any  title  upon  the  purchaser.  And  it  makes 
no  diflerence  that  the  judgment  was  not  recovered  upon  the  bond  accompanying 
the  mortgage,  so  long  as  it  was  obtained  for,  or  confessed  to  secure,  the  same  in* 
debtedness. 

May  15,  16, 18 ;  August  9,  1844. 

This  was  an  original  bill  in  the  nature  of  a  bill  of  review,  filed 
on  the  4th  of  June,  1842,  to  obtain  relief  against  a  decree  made 
in  a  suit  before  the  chancellor,  in  which  the  defendant  Loomis 
was  complainant,  and  Peter  Stuyvesant  and  others  were  defend- 
ants. 

A  part  of  the  facts  material  to  a  proper  understanding  of  those 
points  of  the  opinion  which  were  deemed  worthy  of  being  re- 
ported, are  to  be  found  in  the  decision.  The  other  material  facts 
are  as  follows. 

On  the  12th  of  July,  1839,  Joseph  R.  Stuyvesant  Recovered  a 
judgment  for  $10,212  32,  against  Peter  Stuyvesant,  and  G.  G. 
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Root,  for  a  debt  due  a  considerable  time  before.  This  judgment 
was  the  first  one  recovered  against  P.  S.  and  became  a  lien  upon 
all  his  real  estate.  Previous  to  this  on  the  25th  of  June,  1839, 
Peter  S.  to  secure  this  indebtedness,  executed  a  bond  and  mort- 
gage to  J.  R.  S.  for  $14,500,  on  divers  lots  in  New  York,  aqd 
caused  it  to  be  recorded,  without  the  knowledge  or  assent  of 
J.  R.  S.,  as  it  was  afterwards  claimed. 

On  the  23d  of  August,  1839,  Peter  S.  conveyed  to  the  com- 
plainant Loomis,  fourteen  lots,  including  all  those  mortgaged  to 
J.  R.  S.  Th^y  were  conveyed  expressly  subject  to  various  liens^ 
but  not  to  the  lien  of  J.  R.  S.'s  mortgage.  The  consideration 
was  a  debt  due  from  P.  S.  to  Loomis  and  Lyman ;  both  of  whom 
knew  of  the  judgment  in  favor  of  J.  R.  S. 

On  the  20th  of  September,  1839,  J.  R.  S.  for  a  nominal  consid- 
eration assigned  to  Loomis,  the  bond  and  mortgage  of  Peter  S. 
and  the  money  due  thereon.  Loomis  on  receiving  this  signed  a 
stipulation  to  J.  R.  S.  reciting  that  they  were  assigned  to  enable 
him  to  perfect  his  title  to  three  of  the  lots  he  had  bought  of  P. 
S. ;  also  reciting  the  judgment  of  J.  R.  S.  as  being  a  part  of  his 
demand  against  P.  S.  secured  by  the  mortgage ;  and  agreeing 
that  the  assignment  of  the  bond  and  mortgage  should  not  be 
deemed  as  cancelling  the  judgment  or  in  any  way  impairing  its 
force  and  validity  against  P.  S.,  and  that  J.  R.  S.  should  have 
the  same  right  to  enforce  the  judgment  against  P.  S.  as  if  the 
assignment  had  not  been  made. 

The  assignment  was  recorded  in  October,  1839. 

On  the  25th  of  February,  1840,  Loomis  filed  a  bill  in  this 
court  before  the  Chancellor,  to  foreclose  this  mortgage,  and  made 
Peter  S.,  Joseph  R.  S.,  and  others,  defendants.  A  notice  of  the 
pendency  of  the  suit  was  duly  filed  on  the  2d  of  March,  1840: 
The  bill  was  taken  as  confessed  against  J.  R.  S. ;  and  the  Usual 
decree  for  a  foreclosure  and  sale  was  made  on  the  3d  day  of  Au« 
gust,  1841.  This  decree  was  duly  enrolled,  but  there  had  been 
no  sale  of  thej>remise8  under  its  provisions* 

On  the  20th  of  October,  1840,  the  Greenwich  Bank  sold  to  JoV  '* 
seph  R.  S.,  600  shares  of  stock  of  the  Hudson  Fire  Insurance 
Company,  and  received  therefor  an  assignment  of  his  judgment 
against  Peter  >S.  and  Root.    The  bank  knew  of  the  mortgage, 
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and  were  assured  it  never  had  been  accepted,  and  knew  also  of 
Loomis'  purchase  of  the  lots,  but  not  of  the  assignment  of  the 
mortgage. 

The  bank  proceeded  to  advertise  and  sell  upon  the  judgmenty 
the  lots  purchased  by  Loomis,  and  bid  them  in,  and  held  the 
sheriff's  certificate  of  the  sale  when  this  suit  was  commenced. 

The  bill  charged  that  there  was  an  agreement  between  Loomis 
and  J.  R.  S.  on  assigning  the  mortgage,  which  prevented  its  becom- 
ing operative ;  that  the  mortgage  never  was  delivered  to  or  accepted 
by  J.  R.  S. ;  that  the  decree  on  it  was  unduly  and  fraudulently 
obtained,  and  the  bank  has  a  full  defence  to  the  mortgage.  It 
prayed  that  the  mortgage  be  declared  void,  for  an  injunction 
against  the  execution  of  the  decree,  and  that  the  judgment  be  de- 
clared a  valid  lien  on  the  lots  purchased  by  Loomis. 

The  answer  denied  the  fraud  and  the  agreement,  and  set  up 
a  good  consideration  for  the  assignment  of  the  mortgage.  It  set 
forth  the  decree  in  the  foreclosure  suit,  and  insisted  upon  it  as  a 
bar  against  J.  R.  S.  and  against  the  bank  claiming  under  him ; 
and  that  the  judgment  and  sale  conferred  no  title  upon  the  bank 
in  respect  of  the  mortgaged  lots  in  question. 


O.  M.  Ogden  and  W.  H.  Harisouj  for  the  complainants* 
L.  i2.  Marsh  and  8.  P.  Lyman^  for  the  defendants. 

The  Assistant  Yice-Chancellor. — T^  allegation  that 
the  decree  in  the  suit  of  Loomis  against  Stuyvesant  and  otherst 
was  unduly  or  fraudulently  obtained,  is  not  supported  by  any 
proof;  and  the  complainants  are  entitled  to  no  relief  on  that  part 
of  their  bill. 

The  next  important  inquiry  relates  to  their  right  to  be  heard 
in  reference  to  the  matters  directly  and  inferentially  settled  by 
that  decree. 

Mr.  Loomis  filed  his  bill  to  foreclose  the  mortgage  of  Peter 
Stuyvesant  in  February,  1840.  Joseph  R.  Stuyvesant  was  made 
a  defendant,  and  a  notice  of  the  pendency  and  objects  of  tht 
suit  was  filed  in  the  county  clerk's  office,  pursuant  to  the  statute, 
on  the  2d  of  March,  1840. 
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On  the  20th  day  of  October  followingi  and  during  the  pen- 
dency  of  that  suit,  the  complainante  purchased  of  J.  R.  Stuy- 
vesant  the  judgment  in  question. 

They  cannot  complain  of  want  of  notice  of  Mr.  Loomis's 
claim.  Aside  from  the  effect  of  the  Kg  pendens^  they  had  actual 
notice  that  the  mortgage  was  executed  for  the  same  debt  which 
was  secured  by  the  judgment.  If  they  had  followed  up  that 
information  by  an  examination  of  the  records,  they  would  have 
learned  that  it  was  not  only  executed  but  had  been  assigned  by 
J.  R.  Stuyvesant  to  Mr.  Loomis.  And  an  inquiry  made  of  him, 
or  a  search  for  notices  of  lis  pendens^  would  have  led  directly  to 
all  the  information  which  they  now  possess.  They  however 
relied  upon  (he  assurance  of  J.  R.  Stuyvesant  or  those  acting  in 
his  name,  that  the  mortgage  had  never  been  accepted,  and  they 
must  abide  the  consequences. 

This  court  is  bound  to  treat  the  case  precisely  as  if  the  com- 
plainants were  fully  informed  of  the  pending  foreclosure,  when 
ihey  received  the  assignment  of  the  judgment.  With  or  with- 
out actual  notice,  they  were  bound  by  the  pending  litigation  into 
which  they  had  purchased.  Actual  notice  would  have  an  im< 
portant  influence  upon  their  efibrts  to  be  heard  in  the  litigation. 

I  need  not  cite  authorities  to  the  point  that  a  purchaser,  pen- 
dente litey  will  be  bound  by  the  decree  in  the  suit ;  and  that  the 
complainant  in  the  suit  need  not  make  him  a  party  or  otherwise 
notice  his  purchase.  If  he  desires  to  defend  the  suit,  he  may 
make  himsdf  a  party  by  a  supplemental  bill.  (1  DanielPs  Ch. 
Pr.  378 ;  Poster  v.  Deacenj  Maddi  &  Geld<  69.)  And  in  an  ex«> 
treme  case,  it  is  probable  that  this  might  be  done  after  decree. 
(See  MUspaugh  v.  McBride,  7  Paige's  R.  609.)  But  the  cir- 
cnmstances  of  this  case  would  scarcely  warrant  such  leave  after 
decree.  The  court  refused  leave  to  a  complainant  in  Pendleton 
V.  Pay,  3  Paige's  R.  204,  where  it  did  not  appear  that  she  was 
ignorant  of  the  matters  sought  to  be  set  up  in  the  supplemental 
bill,  when  she  took  her  decree. 

Mr.  Loomis's  bill  was  taken  as  confessed  by  J.  R.  Stuyvesant, 
after  an  ample  opportunity  to  answer ;  and  on  the  3d  day  of 
August,  1841,  he  obtained  a  decree  of  foreclosure  and  sale,  which 
establishes  his  title  to  the  mortgage,  and  that  the  amount  of  it 
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is  due  to  him,  and  expressly  forecloses  J.  R.  Stoyresant  and  all 
claiming  under  him,  from  all  claim  and  demand  to  the  mort- 
gaged premises. 

On  the  «ame  day  that  this  decree  was  made,  the  now  com- 
plainants applied  to  the  Chancellor  by  motion  in  the  name  and  be* 
half  oC  their  assignor,  to  set  aside  the  default  against  him,  and  be 
let  in  to  defend.    This  motion  was  denied  by  the  Chancellor. 

In  September,  1841,  they  moved  the  Chancellor  in  their  own 
behalf,  to  be  let  in  to  defend  the  suit  under  the  prorisions  of 
the  act  of  1840,  relative  to  the  foreclosure  of  mortgages  in  this 
court.  The  Chancellor  held  (his  motion  under  advisement,  and 
ultimately  denied  it  in  December,  1843.  But  without  awaiting 
bis  decision,  the  complainants  filed  this  bill,  in  which  they  ask 
to  have  Mr.  Loomis's  mortgage  declared  void  and  inoperativei 
ab  initio,  that  the  judgment  be  declared  a  valid  lien,  and  supe- 
rior to  his  claim  under  the  mortgage,  and  that  the  execution  of 
the  decree  be  perpetually  stayed. 

This  certainly,  is  an  anomalous  suit.  It  is  not  in  form  or 
effect  a  bill  of  review,  for  that  lies  only  after  enrolment  and  for 
error  apparent  on  the  decree,  or  pre-existing  matter  which  was 
discovered  after  the  decree.  Nor  is  it  a  bill  in  the  nature  of  a 
bill  of  review,  for  that  must  be  exhibited  before  the  decree  has 
been  enrolled<(a) 

If  it  belonged  properly  to  either  class,  my  impression  is  that 
the  objections  taken  by  the  defendants  because  of  the  omissioa 
to  obtain  leave,  and  to  make  the  deposit,  &c.,  should  have  been 
presented  at  an  earlier  stage  of  the  suit. 

The  attempt  made  by  the  bill,  is  to  litigate  anew  the  subject 
matter  of  the  former  suit,  and  by  another  decree  virtually  to  set 
aside  and  annul  the  decree  made  by  the  Chancellor. 

It  appears  to  me  that  there  are  some  insuperable  objections  to 
such  a  bill  in  this  case.  The  Chancellor  decided  upon  their 
last  motion  in  the  suit  of  Loomis  against  Stuyvesant,  tliat  the 
proper  course  of  the  Greenwich  Bank  was  to  have  made  them^ 
selves  parties  to  that  suit  by  a  bill.(6) 


(a)  See  HolUngtworih  y.  McDonald,  2  Harr.  it,  John*  330. 
,{b)  Now  leported,  10  Flkige'i  R.  490. 
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As  thttt  motion  was  te  such  other  order  as  the  court  might 
deem  proper  to  grant,  I  must  consider  the  Chancellor's  decision 
as  being  against  granting  the  bank  leave  to  file  a  supplemental 
bilL 

Thus  it  is  apparent  that  the  present  complainants  were  not 
^ititled  to  pursue  their  supposed  remedy,  except  b)'  a  supple- 
mental bill  making  themselves  parties  to  the  former  suit,  and  of 
course,  while  the  suit  was  pending;  and  that  they  made  the 
attempt  to  become  parties  after  the  decree,  and  their  application 
was  denied  by  the  Chancellor.  This  of  itself  is  decisive  against 
the  complainants'  bill. 

But  if  it  were  competent  for  the  complainants  to  defend  the 
former  suit  by  a  new  one,  in  the  manner  here  attempted,  they 
meet  with  another  formidable  difficulty*  In  making  the  decree 
which  they  ask  in  their  bill,  I  must  wholly  overthrow  the  decree 
made  by  the  Chancellor  in  the  former  suit.  His  decree  adjudges 
that  the  mortgage  is  a  valid  lien.  1  am  asked  to  adjudge  that  it 
never  was  a  lien.  His  decree  declares  that  the  whole  amount  of 
the  mortgage  debt  is  due  to  Mr.  Loomis.  The  bank  claims  a 
decree  in  this  suit  that  it  is  due  and  belongs  to  them.  The  Chan* 
cellor  forecloses  J.  R.  Stuyvesant,  and  also  the.  Greenwich  Bank 
under  the  designation  of  persons  claiming  under  him  subsequent 
to  the  commencement  of  Loomis's  suit,  from  all  equity  of  redemp- 
tion and  claim  in  the  mortgaged  premises.  I  am  asked  to  decree 
en  the  contrary,  that  he  had  and  the  bank  now  has,  a  prior  claim 
to  the  same  premises. 

This  would  just  as  directly  and  effectually  discharge  or  reverse 
the  Chancellor's  decree,  as  if  I  should  make  an  order  to  that  ef- 
fect in  express  words. 

The  statute  positively  forbids  a  Yice-Chancellor  from  dis- 
charging, reversing,  or  altering,  any  decree,  order  or  act,  made 
or  done  by  the  Chancellor.  (2  R.  S.  168, }  3,)  Independent  of 
any  statute,  such  a  proceeding  by  an  inferior  judge,  would  be 
8o  unseemly  as  well  as  repugnant  to  all  notions  of  order,  that  it 
could  never  be  upheld.  There  is  no  statute  inhibiting  the 
Master  of  the  Rolls  in  England  from  such  an  act,  and  he  used 
firequently  to  sit  for  the  Chancellor;  but  Lord  Eldon  said  in 
Saunders  v.  Kingj  2  J.  d&  W.  429,  that  the  Master  of  the  Rolls 
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never  thought  of  altering  or  discharging  the  orciers  mode  by  the 
Chancellor. 

In  Lyon  y.  Merriity  6  Paige's  R.  473,  the  Chancellor  decided 
that  he  could  not  modify  his  own  decree,  where  by  an  appeal 
and  a£|rmance  it  had  been  made  a  decree  of  the  Court  for  the 
Correction  of  Errors. 

So  between  co-ordinate  Vice-chancellors.  In  Astor  v.  Wardj 
3  Edw.  Ch*  R.  371,  the  Yice-Chancellor  refused  to  modify  or  in- 
terfere with  a  decree  made  by  my  predecessor. 

The  statute  creating  the  office  of  Yice-Chancellor  of  Englandi 
(53  Geo.  HI.  ch.  24,)  prohibited  that  officer  from  discharging 
zerersing  or  altering,  any  decree,  order,  act,  matter  or  thing, 
made  or  done,  by  any  Lord  Chancellor  or  Master  of  the  Rolls. 
In  the  case  of  Saunders  v.  King^  just  cited,  the  Chancellor  had 
made  an  order  for  a  receiver.  By  consent,  a  motion  to  discharge 
that  order  was  heard  before  the  Yice-Chancellor,  who  decided 
that  it  ought  not  to  be  discharged,  but  at  the  same  time  made  an 
order  giving  liberty  to  the  defendants  to  propose  themselves  be- 
fore the  master  as  receivers.  The  Chancellor,  on  a  motion  to 
discharge  the  latter  order,  held  that  the  Yice-Chancellor  had  no 
authority  to  make  it,  and  he  set  it  aside.  He  expressed  his 
doubt  whether  consent  of  parties  would  give  the  Yice-Chancellor 
any  authority  to  hear  such  a  motion. 

And  in  WkUehattse  v.  Hickman,  I  Sim.  d&  Stu.  102,  the 
same  was  decided  by  the  Yice-Chancellor  himself,  on  an  appli* 
cation  to  vary  an  order  made  at  the  Rolls.  (See  also  Brooks  v. 
Purton,  4  Beav.  494;  Robinson  v.  Miiner,  6  ibid.  49 ;  Earl  of 
Gkngall  v.  Bland,  1  Hare's  R.  624.) 

I  am  confident  that  I  have  no  jurisdiction  to  make  such  a  de- 
cree as  is  asked  by  this  bill,  or  any  other  which  would  relieve 
the  complainants. 

The  merits  of  the  case  were  fully  argued,  and  as  my  judg- 
rocnt  upon  them  is  made  up,  I  ought  not  to  withhold  it  in  deci- 
ding the  cause. 

My  conclusions  will  be  stated  very  briefly.  The  assent  of  J. 
R.  Stuy  vesant  to  accept  the  mortgage  is  to  be  presumed  from  the 
focls.  He  knew  of  its  execution,  he  did  not  expressly  dissent, 
and  it  was  for  his  benefit.  It  did  not  prevent  his  taking  a  judg^ 
ment  and  thereby  increasing  the  extent  of  his  lien. 


NEW  YORK— AUGUST,  1844.  77 

Greenwich  Bank  v.  Loomit. 

The  assignment  of  the. mortgage  is  conclusive  upon  him  and 
the  bank  deriving  title  to  the  debt  from  him  subsequently,  that 
he  did  accept  the  mortgage  before  his  judgment  became  a  lien. 

The  transaction  in  assigning  the  mortgage  to  Mr.  Loomis  was 
absurd  and  indeed  inexplicable,  unless  the  object  were  to  enable 
him  to  use  it  to  perfect  his  title  to  the  mortgaged  premises.  It 
was  undoubtedly  supposed  by  the  parties,  that  this  could  be  ac- 
complished without  diminishing  the  debt  secured  by  the  mort- 
gage, and  the  latter  would  remain  by  force  of  the  judgment  a 
lien  on  other  lands  of  Peter  Stuyvesant,  just  as  available  to  J.  R. 
Stuyvesaot  as  if  he  had  never  assigned  the  mortgage. 

The  complainants  therefore  never  acquired  any  right  to  en- 
force the  debt  against  the  mortgaged  premises.  They  received 
the  tmnsfer  of  the  judgment,  in  effect  for  a  precedent  debt,  and 
with  constructive  notice  of  Mr.  Loomis's  rights.  They  are  not 
therefore  in  a  condition  to  rely  upon  the  want  of  consideration 
in  J.  R.  Stuyvesant's  assignment  to  him.  As  to  that  considera- 
tion, the  testimony  is  certainly  confused,  but  I  think  that  it  i^ 
&irly  proved  to  have  been  the  advances  which  Loomis  agreed 
to  make  for  Peter  Stuyvesant,  on  the  faith  of  the  i^operty  as 
represented  to  Loomis  by  Van  Rensselaer. 

Without  regard  to  the  consideration,  the  mortgage  having 
been  executed  to  secure  the  same  debt,  the  judgment  never  could. 
be  enforced  against  the  mortgaged  premises.  The  bank  did  not 
bay  the  mortgage  and  they  do  not  claim  that  the  assignment  of  the 
judgment  drew  the  mortgage  with  it.  They  stand  upon  the 
judgment,  and  have  sold  the  premises  under  it.  The  law  is 
positive  that  they  thereby  acquired  no  title.  (2  R.  S.  S68,  }  31 ; 
ShoUenkirh  v.  Wheeler^  3  J.  0.  R.  275.)  And  it  makes  no  dif- 
ference that  the  judgment  was  not  recovered  on  the  bond  accom- 
panying the  mortgage,  so  long  as  it  was  recovered  for  the  debt 
Secured  by  the  mortgage.  ( The  North  River  Bank  v.  Rogers j 
8  Paige's  R.  648 ;  and  Shufelt  v.  ShufeUj  9  ibid.  137,  are  analo- 
gous in  principle.Xa) 


(«>  Ta  the  Mme  eifiect  ue  the  foHowms  caeee  mnee  reported.    Loomig  y.  Stufm 
wemnt,  10  P«ige»  490»  before  referred  to,  and  DelapUine  t.  Hitchcock,  6  HUl,  14. 
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The  Chancellor's  opiaion  on  the  motion  made  by  the  bank  in 
the  former  suit,  although  founded  upon  affidavits,  and  therefore 
not  on  the  same  testimony  or  identical  facts  as  are  now  presented 
to  the  court,  fully  corroborates  my  conclusions  upon  the  merits 
of  the  case. 

On  these  grounds  I  think  that  the  complainants  are  not  enti- 
tled to  any  relief  in  this  suit,  and  their  bill  must  be  dismissed 
with  costs. 


C9.AIG  V.  Tappin  and  others/ 
Tappin  v.  Craig  and  others. 

Where  the  bill  etatee  a  moitfafe,  apparently  Talid  tbt  Uie  whole  ram  ezpreesed  in 
it,  and  then  avers  that  it  was  given  for  a  smaller  som  previously  advanced  and 
also  to  secure  future  advances,  the  defendant  cannot  rely  upon  one  of  these  aver- 
ments as  an  admission  in  his  favor  and  at  the  same  time  exclude  the  other. 

A  mortgage  to  secnre  Aitnre  advances  is  valid.  It  is  not  necessary  that  such  a 
mortgage  should  expraas  that  object  on  its  face.  It  soffiees  that  the  extent  of 
the  intended  lien  be  dearly  defined  Bat  the  omission  to  state  the  object,  ren- 
ders the  mortgage  liable  to  suspicion,  and  imposes  upon  the  mortgagee  stricter 
proof  of  the  payment  of  the  consideration. 

The  policy  of  the  registry  laws,  does  not  affect  the  question  of  its  validity  in  this 
respect. 

As  between  a  mortgage  to  secure  future  advances,  and  a  rabaeqnent  mortgage  on 
the  same  premises  for  an  existing  debt,  the  latter  is  valid  and  takes  precedence 
over  all  advances  made  upon  the  former,  after  such  second  mortgage  is  executed. 
But  those  made  before  that  time,  though  after  the  fixst  mortgagee  knows  of  the 
Intention  of  the  debtor  to  execute  it,  are  valid  against  the  latter. 

A  prior  mortgagee  of  lands,  took  further  securiiy  by  a  mortgage  of  goods,  and  after- 
wards took  possession  of  the  goods.  Held,  that  he  had  the  option  to  sell  them  at 
auction  and  credit  the  proceeds  on  his  debt,  or  to  keep  them  and  account  for 
their  market  value ;  and  having  retained  them,  he  was  decreed  to  account  for 
euch  value. 

It  is  not  a  badge  of  fraud  in  a  mortgage,  that  it  was  taken  after  the  creditor  learned 
of  the  debtor's  intention  to  secure  another  creditor  by  a  mortgage  on  the  earn* 
land. 

A  settler  on  lands  of  the  United  States,  entitled  to  pre-emption,  has  no  title  or  es- 
tate in  the  land,  which  he  can  sell  or  incumber.  He  has  simply  a  right  to  be- 
oone  the  purchaser  at  the  minimum  price  of  the  pnblio  laads»  in  preferenoe  to 
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all  otben;  and  the  right  ii  forfeited,  if  whan  the  land  if  ofihredforiale,  heia  un- 
able or  on  willing  to  pay  that  price. 
Wheie  on  a  bill  and  crosfl  bill,  each  party  claimed  more  than  he  was  entitled  to.  but 
the  complainant  in  the  original  suit  mainly  succeeded ;  he  was  allowed  his  costs 
of  that  soit  eat  of  the  fund,  and  all  the  other  eoato  were  dhwctod  to  be  home  by 
the  re^wcthre  parties  who  incorred  them. 
Aprfl  18, 23,  24 ;  Augnst  17, 1844. 

The  case  came  before  the  court  on  an  original  bill  filed  by 
John  Craig  to  foreclose  a  mortgage  executed  to  him  by  Hugh 
Graham  and  wife,  and  upon  a  cross  bill  exhibited  by  Tappin,  a 
subsequent  mortgagee  of  the  same  premises.  Craig's  mortgage 
was  dated  May  1,  1839,  and  was  conditioned  for  the  payment  of 
^18,000  in  fire  years  with  interest  half  yearly,  according  toGra- 
ham^s  bond  of  the  same  date.  It  conveyed  divers  lands  in  the 
city  of  New  York,  was  acknowledged  in  Illinois  where  the 
grantors  resided,  on  the  24th  of  December,  1839,  and  was  re- 
corded January  21st,  1840.  The  bill  filed  by  Craig,  afler  stating 
the  due  execution  and  delivery  of  the  bond  and  mortgage,  al« 
leged  that  the  mortgage  was  given  to  secure  him  for  moneys  pre- 
viously advanced  to  Graham  and  for  other  moneys  which  he 
agreed  to  advance,  fit>m  time  to  time ;  and  it  set  forth  in  a  sched- 
ule the  dates  and  amounts  of  all  such  advances.  The  testimony 
sustained  the  bill  in  this  respect.  A  part  of  the  amount  claimed, 
was  paid  by  Craig  to  Graham  after  the  16th  of  January^  1840, 
on  which  day  Graham  and  wife  executed  a  mortgage  on  the 
same  lands  to  John  Tappin  for  $4640,  which  was  acknowledged 
March  16th,  and  recorded  April  7,  1840. 

On  the  4lh  of  April,  1840,  Graham,  who  was  then  in  the  pos- 
session of  about  seven  hundred  acres  of  government  lands  at 
Dixon's  Ferry,  in  the  state  of  Illinois,  and  of  a  large  quantity  of 
movable  property  there,  executed  to  Craig  a  mortgage  on  both 
the  lands  and  the  personal  property,  reciting  an  indebtedness  of 
ten  thousand  dollars  to  Craig,  and  conditioned  to  pay  it  on  the 
fourth  of  June  ensuing.  This  was  confessedly  for  the  same  debt, 
or  a  part  of  it,  which  was  secured  by  the  first  mentioned  mortgage. 
When  the  Illinois  mortgage  fell  due,  Craig  took  possession  of  the 
personal  property  and  retained  it,  claiming  it  as  his  own,  as  long 
afterwards  as  1841.  It  was  worth  about  $2000  when  the  mort- 
gage became  payable. 


80  CASES  IN  CHANCERY. 

Craig  ▼.  Tappin. 

When  the  goyernment  lands  came  to  be  offered  for  sale,  Ora- 
ham  neglected  to  become  the  purchaser,  and  they  were  bought 
by  some  member  of  his  family,  at  the  minimum  price  of  the 
public  lands.  Craig  never  obtained  any  thing  by  means  of  bis 
Illinois  mortgage,  except  the  personal  effects  mortgaged. 

Craig  knew  of  Graham's  intention  to  secure  Tappin's  debt  by 
a  mortgage,  before  his  own  was  actually  executed  and  delivered. 

The  answer  of  Tappin  and  the  cross  bill  sought  to  impeach 
Craig's  mortgage  on  the  ground  of  fraud  in  various  particulars. 
Tappin  also  claimed  that  it  was  invalid  because  the  intention  to 
secure  future  advances  was  not  expressed  in  it ;  and  that  at  all 
events,  it  was  not  good  for  advances  made  after  Craig  knew  of 
Graham's  intention  to  mortgage  to  Tappin.  He  further  insisted 
that  Craig  was  bound  to  account  for  the  whole  value  of  the  Illi- 
nois lands  mortgaged,  as  a  payment  towards  his  debt,  as  also 
for  the  value  of  the  goods  and  chattels  included  in  that  mort- 
gage,, alleging  that  Craig  became  the  absolute  owner  of  the  whole 
early  in  1841,  and  that  the  same  were  worth  $10,000  to  $12,000. 

There  were  numerous  other  matters  presented  by  the  plead- 
ings and  proofs,  which  it  is  not  deemed  necessary  to  notice,  and 
so  much  of  the  judgment  of  the  court  as  related  to  those  mctterSi 
is  omitted. 

jR.  S.  Waller  and  S.  Q.  Raymond^  for  Craig. 

Charles  Taylor^  for  Tappin. 

The  Assistant  Yice-Chancellor. — ^The  answer  to  the 
cross  bill  being  evidence  in  the  cross  suit,  I  think  thai;TappiV8 
case  stands  quite  as  favorably  for  him  in  the  original  suit,  as  it 
does  in  the  cross  suit,  or  in  both  combined.^  I  will  therefore  con- 
sider the  case  at  large  as  it  is  presented  by  the  pleadings  and 
testimony  in  the  original  suit. 

Fraud  constitutes  the  principal  ground  of  defence,  and  in  sup- 
port of  it  there  are  several  distinct  evidences  relied  upon. 

First.  The  mortgage  expresses  a  consideration  of  $18,000| 
when  it  is  said  there  was  not  much  more  than  a  third  of  that 
sum  due  at  the  time  it  was  executed,  and  but  $10,000  was  due 
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aceordiDg  to  Craig^s  own  showing.  Craig's  account  of  it  is,  that 
the  mortgage  was  given  to  secure  advances  already  made  and 
money  to  be  advanced  from  time  to  time.  He  comes  into  this 
court  with  a  bond  and  mortgage  valid  presumptively,  for 
$18,000 ;  but  he  says  that  in  fact  they  were  given  for  both  past 
and  future  advances,  and  there  never  was  but  about  $13,000 
advanced. 

Now  the  defendant  cannot  lay  hold  of  this  admission  that  only 
$13,000  was  advanced,  and  say  to  the  complainant,  you  must 
prove  the  rest  of  your  story  that  the  mortgage  was  given  to  se< 
cure  future  advances.(a) 

The  testimony  from  Illinois  as  to  what  Craig  said  of  his  ad- 
vances, aside  from  the  statement  in  the  bill,  would  be  referred  to 
the  mortgages  executed  in  that  state.  And  I  believe  there  is  no 
other  evidence  in  the  original  suit,  which  proves  that  the  whole 
mortgage  debt  was  not  at  some  time  advanced.  If  reference 
be  made  to  the  cross  suit,  we  encounter  Craig's  answer  as  to  the 
consideration,  which  is  responsive  to  the  bill. 

The  testimony  of  Mr.  Young  favors  the  allegation  in  the 
original  bill  as  to  the  future  advances.  It  shows  that  the  land 
which  was  subsequently  mortgaged,  was  regarded  by  all  the 
parties  as  the  fund  from  which  Craig  was  to  be  reimbursed ;  that 
the  principal  advances  were  made  upon  the  faith  of  this  fund ; 
and  that  efforts  were  made  to  sell  the  land,  which  were  inef- 
fectual. Then  Craig's  mortgage  was  given,  and  the  advances 
were  still  continued. 

The  fact  must  be  taken  as  established,  that  the  mortgage  was 
intended  to  secure  future,  as  well  as  precedent  advances. 

Then  as  to  the  amount  which  Craig  claims  that  he  had  ad* 
vanced  when  the  mortgage  was  executed.  Is  his  allegation 
in  that  respect  untrue,  and  his  claim  therefore  fraudulent  ? 

The  evkience,  instead  of  showing  its  falsity,  proves  that  al- 
most the  entire  sum  was  advanced.  Objections  were  made  to 
the  testimony  of  Mrs.  Graham's  transactions,  but  I  think  without 
cause.    She  was  the  agent  of  her  husband ;  her  acts  were  his ; 


(a)  Sm  RuMett  t.  Kinney » I  Sudfinnri  Ch.  lUp.  S4»  which  ea/N  wm  affirmed 
by  the  Court  for  the  Coirection  of  Errors  in  December,  1845. 
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and  he  ratified  them  by  executing  the  mortgage.  So,  as  to  the 
moneys  paid  to  Mr.  Young  for  Graham.  The  contents  of  the 
power  under  which  Young  acted,  need  not  be  shown  in  order  to 
sustain  an  advance  made  to  him  as  agent,  sworn  to  be  for  the 
benefit  of  the  principal,  and  subsequently  ratified  by  him* 

Although  the  burthen  of  proof  was  not  upon  Craig,  he  has 
proved  nine-tenths  of  the  amount  which  he  charged  in  his  bill 
as  having  been  advanced  prior  to  the  execution  of  the  mortgage, 
and  all  of  the  subsequent  advances  which  are  material  in  this 
case. 

Thus  there  is  no  fraud  shown  in  the  consideration  of  the  mort* 
gage  as  set  up  by  Craig.  So  far,  it  appears  to  have  been  execu- 
ted in  good  faith,  unless  the  omission  in  the  mortgage  itself,  to 
state  that  the  whole  sum  had  not  been  advanced,  sustains  the 
imputation  of  fraud. 

It  is  no  longer  a  question,  that  mortgages  to  secure  future  ad- 
vances, are  good  to  the  extent  secured  thereby.(a)  But  it  is  in- 
sisted that  the  intention  must  be  expressed  in  the  mortgage,  or 
else  it  is  fraudulent  and  void  as  against  creditors ;  and  that  the 
policy  of  our  registry  laws  requires  this,  for  otherwise  the  record 
will  never  disclose  the  extent  of  the  existing  incumbrances. 

The  reason  assigned  may  be  a  strong  argument  against  sus- 
taining liens  for  contemplated  advances  in  any  case ;  but  that 
point  having  been  passed,  the  force  of  the  reason  appears  to  be 
spent.  If  in  this  instance  the  mortgage  had  stated  that  it  was 
designed  to  secure  future  advances,  the  subsequent  creditor  or 
incumbrancer  would  obtain  no  useful  information  from  that 
statement.  So  in  any  case,  the  record  would  afford  him  no 
certainty.  His  only  resource  would  be  an  application  to  the 
mortgagee,  to  ascertain  the  extent  of  the  advances  already  made ; 
(a  statement  which  the  latter  would  be  bound  to  fiimish  truly ;) 
very  much  as  in  an  ordinary  transaction,  when  finding  a  large 
lien  before  him,  he  would  inquire  of  the  creditor  whether  all  or 
how  much  of  it  was  due. 

The  only  authority  to  which  I  was  referred,  that  in  any  re- 


(«)  866  Lamtmg  t.  Woodw^rtk,  VoL  Irt,  pafe  43. 
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speoC  sustains  Tappin's  ground  on  this  point,  is  an  expression  of 
my  learned  predecessor  in  Walker  v.  Snediker^  1  Hoff.  Ch.  Rep. 
146,  where  he  says  that  the  better  opinion  if  not  the  decided  law 
is,  that  a  mortgage  to  secure  future  responsibilities  must  express 
the  object,  and  that  it  is  certain  that  such  mortgage  cannot  be 
itndered  available  for  future  liabilities  by  a  subsequent  parol 
agreement.  At  the  same  time,  he  says  that  such  a  mortgage  if 
it  be  not  a  security  for  future  advances,  is  not  made  void  for  the 
amount  truly  due  and  the  liabilities  then  existing ;  and  he  quotes 
the  strong  language  of  Chief  Justice  Marshall  to  that  effect  in 
Shirras  y.  Caigj  7  Cranch,  34. 

If  by  future  responsibilities,  the  late  Assistant  Yice-Chancellor 
had  in  view  future  advances  pursuant  to  an  agreement  cotempo- 
rary  with  the  mortgage,  I  cannot  assent  to  the  whole  of  his  prop- 
osition. I  will  firot  observe  upon  the  cases  to  which  he  refers. 
The  first  was  Ex  parte  Hooper^  1  Meriv.  7,  in  which  Lord  Eldon 
decided  that  a  mortgage  for  £400  could  not,  in  pursuance  of  a 
parol  agreement  made  long  afterwards  that  it  should  stand  as 
security  for  a  further  balance  of  £400  on  account,  tack  the  last 
sum  to  the  first  and  hold  the  mortgage  as  a  lien  for  £800  as 
against  other  creditors. 

The  next  case  is  Hendricks  v.  Robinson^  2  J.  C.  R.  283,  in 
which  Chancellor  Kent  held  that  an  assignment  of  personal  prop- 
erty by  an  insolvent,  to  secure  future  advances  and  responsibili- 
ties as  well  as  existing  engagements,  is  valid  if  made  in  good 
faith. 

In  Jtinnes  v.  Morey,  2  Cowen,  246,  (S.  C.  6  J.  C.  R.  417,) 
Morey  claimed  under  a  deed,  absolute  on  its  face  and  expressing 
a  consideration  of  ^10,000,  but  which  was  intended  as  security 
lor  a  note  of  96000,  on  which  Morey  was  an  indorser,  and  for 
indemnity  against  a  bond  which  he  had  executed  as  surety  for 
the  gmntor.  This  was  held  valid  as  a  mortgage,  both  by  Chan- 
cellor Kent,  and  by  the  judges  who  deUvered  opinions  in  the 
Court  for  the  Correction  of  Errors ;  although  the  decision  in  that 
court  was  adverse  to  Morey  on  other  grounds.  His  attempt  to 
make  the  deed  a  security  for  other  demands  was  overruled,  as 
the  same  thing  was  in  Ex  parte  Hooper.  But  the  opinions  de* 
livered  in  Jamee  v.  Morey  in  both  courts,  are  full  to  the  point 


M  .     CASES  m  CHANCERY.    * 

Craig  T.  Tappin. 

that  the  deed  was  a  valid  security  for  all  the  matters  covered  by 
the  parol  agreement  between  the  parties  when  it  was  made. 

In  Divver  v.  McLaughlin^  2  Wend.  696,  a  mortgage  of  goods 
for  $800  when  there  was  bat  $100  to  $150  due,  and  where  there 
were  other  badges  of  fraud,  was  held  to  be  fraudulent.  The  ab- 
sence of  a  statement  in  the  mortgage  that  it  was  also  to  secure  fix- 
ture advances,  was  commented  upon  by  the  Chief  Justice,  with 
many  other  circumstances,  but  he  does  not  say  that  .this  omis* 
sion  is  of  itself  essential ;  and  there  were  other  abundant  evi- 
dences of  fraud  in  the  case. 

Two  cases  in  the  Supreme  Court  of  the  United  States  were 
also  cited  in  Walker  v.  Snediker.  The  United  Slates  v.  Hooey 
3  Cranch,  73,  was  one,  and  in  that  case  as  the  mortgage  recited 
its  object,  the  point  under  consideration  did  not  arise.  The 
other  case  was  Shirras  v.  Caigy  before  cited,  which  appears  to 
me  to  be  an  authority  on  the  other  side  of  the  question.  There 
the  mortgage  purported  to  secure  a  debt  of  £30,000  due  to  all  the 
mortgagees.  In  fact  it  was  intended  to  secure  different  sums  due 
at  the  time  to  various  persons  among  the  mortgagees,  advances 
thereafter  to  be  made,  and  liabilities  to  be  incurred  to  an  uncer- 
tain  amount.  And  it  was  objected  that  the  whole  transaction 
was  totally  variant  from  that  stated  in  the  deed.  The  /COurt 
nevertheless  held  it  to  be  valid.  Chief  Justice  Marshall  says  that 
such  a  deed  is  liable  to  suspicion,  but  if  on  investigation  the  trans- 
action turns  out  to  be  fair,  it  would  be  unjust  to  deprive  the  mort* 
gagee  of  his  real  equitable  rights,  unless  it  be  in  favor  of  a  person 
who  has  been  in  fact  injured  by  the  misrepresentation  made  by 
the  deed. 

I  think,  therefore,  I  may  say  that  there  is  no  authority  for 
holding  that  a  mortgage  to  secure  future  advances,  must  express 
that  object  in  order  to  be  valid. 

I  will  refer  to  a  few  other  cases.  In  Brinekerhoff  v.  Marvin y 
6  J.  C.  R.  320,  326,  the  object  of  the  judgments,  which  were  to 
secure  future  as  well  as  existing  indorsements,  was  expressed  in 
receipts  given,  and  so  far  as  notice  to  creditors  or  purchasers  was 
concerned,  might  as  well  have  rested  in  parol.  Nevertheless 
Aey  were  held  to  be  valid.    Chancellor  Kent  said  <'  A  judgment 


NEW  YORE—AOIBUST,  1844.  88 

Craig  ▼.  Tappin. 

or  other  security  may  be  taken  and  held  for  future  responsibili- 
ties io  the  extent  of  it ;  and  he  cited  Shirras  y.  Caig. 

In  iSSf.  Andrew^s  Church  v.  Thmpkins^  7  J.  G.  R.  14,  the  pricw 
mortgagee  attempted  to  extend  his  mortgage  as  against  a  second 
mortgagee,  so  as  to  embrace  interest,  which  was  not  expressed 
in  it,  but  which  the  mortgagor  agreed  to  pay.  The  Chancellor 
decided  that  it  could  not  be  done,  and  I  think  expresses  the  true 
principle  on  the  subject.  He  says,  *'  it  is  the  policy  of  the  registry 
act  that  a  subsequent  incumbrancer  should  be  able  to  ascertain 
with  certainty,  the  extent  of  the  prior  incumbrance,"  and  that 
numeys  not  mentioned  in  the  prior  mortgage,  cannot  be  covered 
by  it  to  the  prejudice  of  subsequent  liens. 

In  other  words,  the  mcHrtgage  or  judgment  must  show  on  its 
fiice  and  by  the  record,  the  utmost  amount  or  sum  which  they 
are  intended  to  secure.  Not  that  the  record  must  always  show, 
or  was  ever  intended  to  show,  how  much  was  actually  due  or 
unpaid  on  any  judgment  or  mortgage. 

So  Chancellor  Kent,  in  his  Commentaries,  (Vol.  4,  p.  176, 176| 
2d  ed.)  lays  it  down  that  a  mortgage  or  judgment  may  be  taken 
and  held  as  a  security  for  future  advances  and  responsibilities,  te 
the  extent  of  ity  when  this  is  a  constituent  part  of  the  original 
agreement.  He  also  says  that  the  record  of  the  lien  should  give 
the  requisite  information  as  to  the  extent  and  certainty  of  the 
contract,  so  that  a  junior  creditor  may,  by  inspection  of  the  record 
and  by  common  prudence  and  diligence,  ascertain  the  extent  of 
the  incumbrance.  I  should  have  mentioned,  that  in  Livingston 
V.  Mclnlay,  16  Johns.  166,  where  the  Supreme  Court  sustained 
a  judgment  by  confession  to  secure  future  advances,  the  bond  was 
in  the  penalty  of  $4000  with  a  condition  for  the  payment  of 
$2000.  There  was  only  $1118  due  when  it  was  given,  but 
there  was  a  verbal  agreement  for  future  advances,  and  a  written 
promise  by  the  creditors  to  issue  execution  for  no  more  than  was 
due. 

The  case  of  Lyle  v.  Ducomb^  6  Binney,  686,  was  similar  in 
IMdndple  to  Shirras  v.  Caig.  The  mortgage  was  made  by  Du- 
comb  for  the  payment  of  $9000  on  demand.  On  the  back  of  it^ 
forming  no  part  of  the  instrument  and  not  recorded,  was  an  agree* 
ment  that  it  was  to  secure  Lyle  and  others  from  loss  by  notes 
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given  and  to  be  given  by  them  for  Ducomb's  accommodation* 
Subsequently  and  after  another  lien  had  intervened,  the  agree- 
ment was  varied,  so  as  to  cover  indorsements  as  well  as  notes 
drawn  for  Ducomb.  The  court  held  it  a  valid  mortgage  and  a 
prior  lien  to  the  extent  of  the  $9000  for  both  classes  of  notes ;  the 
difference  between  drawing  and  indorsing,  being  deemed  matter 
of  form,  and  working  no  prejudice  to  other  creditors. 

In  The  United  States  v.  Sturgesj  1  Paine's  G.  C.  R.  526,  the 
mortgage  was  for  the  absolute  payment  of  a  specified  sum,  but  was 
intended  as  indemnity  for  signing  custom  house  bonds  as  surety 
for  the  mortgagor.  It  was  upheld  for  that  purpose,  against  the 
wishes  of  the  parties  to  the  mortgage,  who  desired  to  use  it  as  an 
absolute  lien  for  the  payment  of  the  sum  expressed. 

The  defendant's  counsel  referred  me  to  a  series  of  decisions  on 
this  subject  in  Connecticut.  In  Pettibone  v.  Chriswddf  4  Conn* 
R.  158,  the  condition  of  the  mortgage  was  to  pay  a  note  of  $4000, 
and  to  pay  all  other  notes  the  grantee  might  indorse  or  give  for 
the  grantor.  The  consideration  expressed  was  $4000.  The 
court  held  that  the  condition  was  too  indefinite ;  that  it  did  not 
give  reasonable  notice  of  the  incumbrance  on  the  land  mort- 
gaged. 

The  same  principle  was  asserted  in  Sloughtoti  v.  Pasco^  6  Conn* 
442,  but  with  a  different  result.  There  a  trustee  who  was  bound 
to  account  to  a  creditor  and  owed  him  an  indefinite  sum  then  un- 
ascertained, gave  him  a  mortgage  conditioned  to  pay  the  trust 
indebtedness  describing  it,  but  specifying  no  amount.  It  was 
upheld  as  a  good  lien  for  the  amount  subsequently  ascertained 
to  be  due.  Chief  Justice  Hosmer  said  that  the  policy  of  the  re* 
cording  laws  does  not  require  that  perfect  and  complete  notice 
should  be  given  without  any  inquiry  dehors  the  record.  That 
in  equity,  the  notice  is  sufficient  which  presents  a  certain  object 
concerning  which  successful  inquiries  may  be  made  without  un-» 
reasonable  inconvenience.  In  Shepard  v.  Shepard^  6  ibid.  37, 
the  mortgage  was  to  secure  an  indorsement  of  $800  and  future 
indorsements  if  asked,  not  exceeding  $1200.  This  was  held  de- 
fective as  to  the  latter,  because  it  was  perfectly  indefinite  as  to 
time  and  subject  matter. 

On  the  other  hand  in  Hubbard  v.  Savage^  8  Conn.  215,  the 


NEW  YORK— AUGUST,  1844.  87 


Craig  ▼.  Tappiii. 


condition  of  the  mortgage  was  to  pay  a  note  of  $1000  which  the 
grantee  had  indorsed  at  the  Middletown  Bank,  and  tlOOO  in  a 
note  or  notes  thereafter  which  the  grantee  had  agreed  to  indorse 
when  requested ;  and  it  was  held  valid  for  the  whole  $2000. 

In  Booth  Y.  Bamum,  9  ibid.  286,  the  principle  was  adopted, 
that  a  mortgage  debt  must  be  described  with  sufficient  certainty  to 
enable  subsequent  creditors  and  purchasers  to  ascertain  either 
from  the  condition  of  the  deed,  or  inquiry  aliundej  the  extent  of 
the  incumbrance.  There  the  condition  described  one  debt  as  of 
$30  or  thereabouts,  and  the  other  as  of  $40  or  thereabouts,  when 
in  &ct  the  one  was  $25  21,  and  the  other  was  $69  66.  It  was 
held  sufficient. 

In  Hart  v.  CkaUcer^  14  ibid.  77,  the  condition  described  the 
debt  as  due  by  note  dated  on  a  certain  date  and  payable  on  de- 
mand with  interest,  without  specifying  the  amount.  This  was 
held  insufficient.  The  Chief  Justice  says  if  a  mortgage  is  given  to 
secure  a  debt  not  ascertained,  such  data  must  be  given  respect- 
ing the  debt  as  will  put  any  one  interested  in  the  inquiry,  upon 
the  track  leading  to  a  discovery. 

These  decisions  in  Connecticut,  as  a  whole,  sustain  the  po^-* 
tion  that  the  mortgage  need  not  express  that  it  is  to  secure  future 
advances,  or  present  or  future  indorsements ;  but  it  must  exhibit 
the  extent  of  the  lien  intended  to  be  created ;  and  this  with  an  in- 
quiry from  the  mortgagee  as  to  the  amount  due,  will  furnish  all 
requisite  information  to  parties  interested.  My  examination  of 
the  authorities  therefore  confirms  me  in  the  view  with  which  I 
set  out  By  the  mortgage  in  question,  when  recorded,  all  the 
world  had  notice  that  Craig  had  a  lien  which  did  or  would 
amount  to  $18,000.  This  gave  to  all,  information  of  the  extent 
of  the  contract ;  and  then  by  the  use  of  the  ordinary  diligence 
and  prudence  of  inquiring  of  the  mortgagee,  any  person  interested 
could  have  ascertained  the  extent  of  the  inctimbrance.  If  Craig 
had  advanced  $18,000,  Tappin  on  endeavoring  to  secure  his 
debt,  would  have  been  driven  to  precisely  the  same  inquiry  * 
ibr  in  that  case  as  well  as  where  there  is  to  be  a  future  advance 
the  record  alone  would  give  no  information  of  the  existing  or  ac- 
tual extent  of  the  incumbrance* 

I  must  therefore  hold  that  a  mortgage  intended  to  secure  future 
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advances,  need  not  express  that  object  in  the  mortgage  itself.  It 
would  be  better  to  state  such  object  in  the  mortgage,  and  when  it 
is  not  stated,  the  mortgage  will  be  liable  to  suspicion,  and  the 
holder  put  upon  stricter  proof  of  the  payment  of  the  considera* 
tion ;  but  its  omission  will  not  render  the  security  invalid. 

Another  charge  of  fraud  is  made  because  Craig  knew  of  Gra- 
ham's intention  to  mortgage  the  same  premises  to  secure  the 
debt  of  Chartres  or  Tappin. 

One  witness  testifies  that  Craig  knew  of  this  intention  prior  to 
the  execution  of  the  mortgage  to  him,  but  not  that  Graham  was 
urged  or  pressed  to  complete  it.  Such  knowledge  was  well  cal- 
culated to  stimulate  Craig  to  secure  his  own  debt,  and  it  would 
have  been  surprising  if  he  had  failed  to  make  the  attempt  Hav- 
ing made  it  and  succeeded,  the  act  is  to  be  attributed  to  his  de- 
sire to  save  his  debt,  not  to  a  wish  to  hinder  and  delay  Tappin. 
The  motive  was  selfishness,  not  malice  or  ill  will ;  and  it  was 
entirely  proper,  although  the  direct  and  necessary  result  of  his 
obtaining  security,  was  to  prevent  Tappin  from  collecting  his  debt. 

1  do  not  perceive  how  the  attachment  proceedings  stated  in 
the  cross  bill,  could  have  changed  Tappin's  position.  The 
mortgage  to  Craig  was  delivered  in  December,  and  took  effect 
from  that  time  as  against  the  attachment. 

Again,  the  mortgages  of  Graham's  personal  and  real  estate  in 
Illinois,  taken  by  Craig,  are  alleged  to  be  fi^audulent,  and  to  fur- 
nish evidence  of  a  fraudulent  intent  in  the  previous  mortgage  to 
Craig,  inasmuch  as  it  discloses  a  design  to  cover  the  whcde  of 
Graham's  property  and  place  it  beyond  the  readi  of  his  ciedi- 
tors.  That  within  a  few  months  after  taking  a  mortgage  on 
property  here  for  $18,000  as  the  limit  of  the  debt,  Craig  with 
only  f  11,000  due  to  him  thereon,  obtained  a  mortgage  in  Illi- 
nois for  further  seeurity. 

We  have  no  evidence  as  to  the  value  of  the  mortgaged  premi^ 
ses  here  in  the  years  1838  and  1839,  when  the  advances  were 
made  by  Craig ;  and  it  therefore  does  not  appear  but  that  they 
were  worth  the  f  18,000  expressed  in  the  mortgage.  It  was  not 
denied  that  in  the  subsequent  depreciation  of  real  estate  in  this 
city,  they  became  worth  much  less  than  the  amount  due  to  him 
lA  December,  1839. 
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It  is  no  uncommoa  thing  for  a  ereditor  to  overrate  the  value 
of  the  security  offered  to  him,  and  on  discovering  his  error,  to 
grasp  all  the  additional  security  which  he  can  coax  or  coerce 
from  his  debtor.  And  I  am  not  prepared  to  say  on  the  testimony 
before  me,  that  Craig  acted  from  any  worse  impulse  than  this,  in 
taJdng  his  Illinois  mortgage  in  April,  1840.  The  security  ob- 
tained was  not  very  extensive.  Graham's  real  estate  was  no 
estate  at  all.  He  had  settled  upon  government  land,  and  im* 
proved  it,  and  had  thus  become  entitled  under  the  acts  of  Con- 
gress, to  purchase  it  at  the  minimum  price,  whenever  it  should 
be  offered  for  sale  by  the  government  This  mere  right  he  could 
not  incumber.  The  preemption  act  of  1828,  revised  in  1838, 
declares,  that  all  assignments  and  transfers  of  the  right  of  pre- 
emption given  by  that  act,  shall  be  null  and  void.  And  the  act 
of  1838  requires  the  claimant  of  the  benefit  of  the  law,  the  ac- 
tual settler,  to  make  oath  that  he  has  not  directly  or  indirectly 
made  any  agreement  or  contract  whatever,  by  which  the  title 
which  he  might  acquire  from  the  government  of  the  United 
States  should  enure  to  the  use  or  benefit  of  any  one  except  him- 
sel£  (Laws  of  the  U.  S.  1828,  ch.  434,  §  3 ;  1838,  ch.  119,  i  1  ; 
Ccmtinuation  of  Bioren's  Edition  of  Laws  of  U.  S.,  Vol.  8,  p. 
376 ;  and  Vol.  9,  p.  801.) 

The  Supreme  Court  of  Illinois  decided  in  Davenpari  v.  Far- 
roTj  1  Scammon's  R.  314,  that  a  preemption  right  is  not  an 
estate  of  which  a  widow  can  be  endowed*  They  say  that  it  is 
a  mere  right  to  purchase  the  land  in  preference  to  others,  and  if 
the  pre-emptioner  is  either  unable  or  unwilling  to  purchase  at  the 
time  mentioned  in  the  law,  the  land  can  be  sold  to  others,  and 
he  turned  out  of  possession  as  an  intruder. 

So  in  this  case,  the  right  itself  was  extinguished^  for  on  the 
lands  being  brought  into  market  neither  €rraham  or  Craig  be- 
came the  purchaser. 

The  personal  property  mortgaged  was  worth  $2000  in  1840, 
and  afterwards  a  much  less  sum. 

I  do  not  see  the  evidence  of  fraud  against  the  Illinois  credi- 
tors, which  Tappin's  counsel  discerned  so  clearly.  The  debt 
was  due  to  Craig.  It  was  not  adequately  secured  here.  Craig 
was  living  on  the  land  there,  and  in  two  or  three  months  after, 

Vol.  II.  12 


90  CASES  IN  CHANCERY. 

Craig  T.  Tappin. 

claimed  the  property  as  mortgagee  in  possession,  and  maintained 
that  claim  as  to  the  chattels,  in  a  suit  at  law  there.  This  does 
not  appear  to  be  fraudulent  against  creditors. 

After  an  attentive  examination  of  the  rarions  charges  of  fraud 
brought  against  the  mortgage  in  question,  I  have  come  to  the 
conclusion,  that  they  do  not  successfully  impeach  the  mortgage, 
and  that  it  must  be  upheld. 

The  next  inquiry  is  as  to  the  extent  to  which  it  is  to  be  car* 
ried  as  a  prior  lien  to  Tappin's  mortgage. 

It  is  contended  by  Tappin,  that  as  against  his,  Craig's  mort- 
gage is  good  only  for  the  amount  which  had  been  advanced  up 
to  the  time  when  Tappin's  mortgage  was  agreed  upon.  I  think 
the  true  period  is  the  time  when  the  latter  mortgage  was  execu* 
ted.  (See  Brinekerhoff  v.  Marvin^  6  J.  C.  R.  327 ;  per  Chan- 
cellor Kent.) 

The  amount  of  Craig's  advances  when  the  mortgage  to  Tap- 
pin was  executed,  were  tl0,361  04,  with  interest  from  the  dates 
of  the  advances  as  set  forth  in  the  schedule  annexed  to  the  biU, 
except  that  the  two  first  items  should  not  bear  interest  prior  to 
October,  1834. 

The  testimony  of  Craig's  declarations  in  Illinois,  which  were 
proved  by  Tappin  for  another  purpose,  confirm  the  other  proof 
as  to  the  amount  which  Craig  had  advanced  to  and  for  Graham. 

Then  we  have  the  point  that  Craig  at  all  events  must  account 
for  the  value  of  the  Illinois  property  at  the  time  it  went  into  his 
hands. 

As  to  the  real  estate,  if  there  were  in  truth  any  estate,  the  only 
account  would  be  of  the  rents  and  profits,  there  never  having 
been  any  foreclosure  of  the  mortgage.  But  as  I  have  mentionedi 
Graham  hpA,  but  a  mere  right  of  pre-emption,  and  the  title  passed 
very  soon  into  other  ^hands.  There  will  be  no  accounting  for 
the  real  estate.  As  to  the  personal  property  in  Illinois,  the 
case  is  wholly  different.  Craig  took  the  possession  of  it  by  vir- 
tue  of  his  mortgage.  He  had  a  right  to  keep  it  and  account  for 
its  market  value,  or  to  sell  it  at  auction  and  credit  the  net  pro* 
ceeds  upon  his  debt  He  pursued  the  former  course,  and  he 
must  account  accordingly.  He  is  entitled  however  to  be  allowed 
in  this  accounting  for  the  money  which  he  advanced  to  Graham 
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after  the  execution  of  Tappin's  mortgage,  and  before  the  date  of 
Che  Illinois  mortgage.  The  parties  may  go  before  the  master  on 
the  subject  of  the  value  of  the  personal  property  mortgaged  at  the 
time  that  mortgage  became  due,  unless  Craig  elects  to  account 
for  it  at  the  sum  of  $2000  which  is  the  value  put  upon  it  by  the 
witness  William  W.  Grraham. 

The  complainant  in  the  first  suit  is  entitled  to  a  decree  accord- 
ingly, and  Uie  cross  bill  must  be  dismissed. 

Each  party  has  claimed  move  than  he  was  entitled  to,  and  I 
will  dispose  of  the  costs  by  giving  to  Craig  his  costs  of  the  origi- 
nal suit  out  of  the  fund,  and  will  leave  all  the  other  costs  to  b^ 
borne  by  the  respective  parties  who  incurred  them. 


ToLLET  V.  Greene  and  others. 

Where  a  hnsbAiid  gtiYt  to  hie  wife  by  will,  in  liea  of  dower,  e  decent  and  eomforta-' 
lie  euppori  and  maintenance  out  of  hie  eetate  in  eickneee  and  in  health  during 
her  lifetime^  leaving  the  residue  of  hie  property  to  his  two  children,  it  was  held 
that  such  allowance  was  not  to  be  meaiured  by  the  lom  requisite  to  support  her 
in  a  boarding  house ;  but  that  she  should  have  sufficient  to  maintain  her  In  house- 
keeping at  the  place  of  her  residence,  and  in  the  manner  to  which  she  had  been 
accustomed  while  living  with  her  husband ;  it  appearing  that  the  sum  necessary 
for  such  a  maintenance  was  less  than  the  interest  on  one-third  of  the  testator's 
eetate. 

Although  an  agreement  which  may  be  performed  within  a  year,  Is  not  within  the 
clause  of  the  statute  of  frauds  respecting  contracts  not  to  be  performed  within 
that  period;  an  agreement  which  cannot  be  performed  within  a  year,  except 
upon  a  contingency,  which  the  parties  could  not  hasten  or  retard,  as  the  death  of 
some  person,  is  jMt  within  the  statute.  And  the  possibility  of  performance  which 
withdraws  a  case  from  the  force  of  the  statute,  must  rest  upon  human  efibrt  or 
Tolition,  and  not  upon  providential  interference.  SemhU, 
May  10, 11;  August  19, 1844. 

The  bill  in  this  cause  was  filed  by  the  widow  of  William 
Tolley,  late  of  Athens,  in  the  county  of  Greene,  and  the  suit 
was  heard  on  pleadings  and  proofs. 

W.  Tolley  by  his  last  will  and  testament  left  two-thirds  of  his 
property  to  his  son  Frederick  W.  Tolley,  and  one-third  to  his 
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daughter  Altenah  S.,  who  became  the  wife  of  Samuel  Wescott ; 
subject  to  a  provision  for  his  wife  which  was  in  these  words : 

"  First.  It  is  my  will  and  order  that  my  beloved  wife  Rebecca 
have  a  decent  and  comfortable  support  and  maintenance  out  of 
my  estate  in  sickness  and  in  health,  during  her  lifetime,  in  lieu  of 
her  dower  right  which  she  might  claim  out  of  my  estate.  I  also 
give  and  bequeath  to  my  said  beloved  wife  all  such  goods  and 
chattels  as  she  brought  with  her  when  she  came  to  reside  with 
me  and  such  as  she  has  purchased  with  her  own  money." 

W.  ToUey  died  in  1836,  and  his  son  who  was  his  sole  execu- 
tor, died  in  1842. 

The  bill  was  filed  against  Wescott  and  wife,  and  the  adminis- 
trators of  F.  W.  Tolley,  and  sought  to  have  a  sufficient  sum  set 
apart  and  secured  for  the  complainant's  support  and  mainte- 
nance for  life  according  to  the  bequest  in  the  will  of  W.  Tolley, 
alleging  that  she  had  accepted  the  provision  made  for  her  by  the 
will  in  lieu  of  dower. 

The  defendants  set  up  an  agreement  made  by  the  complain- 
ant with  Wescott  and  F.  W.  Tolley  in  1837,  by  which  she  was 
to  receive  $210  a  year  during  her  life,  in  full  of  her  claim  and 
right  for  a  support  under  the  will ;  and  the  principal  litigation 
was  in  reference  to  the  making  of  that  agreement.  The  report 
of  the  case  omits  all  of  the  opinion  which  related  to  that  ques- 
tion. 

J.  Van  Vleck,  for  the  conaplainant 

H.  Hogeboom^  for  the  defendants. 

The  Assistant  Vice-chancellor. — ^William  Tolley,  by 
his  last  will  and  testament,  gave  to  his  wife,  (the  complainant,) 
in  lieu  of  dower,  a  "  decent  and  comfortable  support  and  mainte- 
nance, out  of  his  estate,  in  sickness  and  in  health,  during  her 
lifetime."  Re  gave  all  the  bulk  of  his  estate  to  his  son  Frederick 
and  his  daughter  who  is  now  the  wife  of  Wescott ;  two-thirds  to 
the  son,  and  one-third  to  the  daughter.  The  son  was  his  ex- 
ecutor.   The  complainant  has  never  claimed  her  dower,  and  is 
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eDtitled  to  the  provision  made  for  her  by  the  will,  unless  she 
has  done  some  act  which  prechides  her  from  asserting  her  claim. 

The  defendants  state  in  their  answer,  that  on  or  abopt  the 
fourth  day  of  February,  1837,  the  complainant  of  the  one  part 
entered  into  an  agreement  with  Frederick  W.  Tolley  and  Wes- 
cott,  acting  for  himself  and  his  wife,  of  the  other  part,  that  she 
would  receive,  and  that  they  would  pay  to  her  at  and  after  the 
rate  of  $210  a  year  during  her  life,  in  lieu  and  full  satisfaction  of 
her  claim  for  and  right  to  a  support  and  maintenance  under  the 
will,  to  be  piid  to  her  at  such  times  and  in  such  sums  as  she 
should  desire  ;  of  which  sum  Frederick  was  to  pay  two-thirds 
and  Wescott  the  remainder.  The  existence  and  effect  of  this 
agreement,  are  the  most  important  que&itions  in  the  cause. 

(The  Assistant  Yice-Chancellor  then  examined  the  evidence 
on  this  point,  and  thus  stated  his  conclusions :) 

Upon  the  whole  testimony  I  feel  perfectly  satisfied  that  the 
agreement  set  up  in  the  answer  is  not  sustained  by  the  proofs, 
and  thBt  the  complainant  is  entitled  to  the  provision  made  for  her 
by  the  will. 

This  conclusion  relieves  me  from  the  necessity  of  deciding 
whether  the  agreement,  if  proved,  was  not  void  by  the  statute  of 
frauds.  It  is  settled  that  a  parol  agreement  which  may  be  per- 
formed  within  a  year,  is  not  within  the  statute.  But  I  believe 
that  there  is  no  reported  case  which  decides  that  a  contract 
which  cannot  be  performed  within  a  year,  except  upon  a  contin* 
gency  which  neither  party  nor  both  together  can  hasten  or  re- 
tard, such  as  the  death  of  one  of  them  or  of  a  third  person,  is  not 
within  the  statute.  The  possibility  of  performance  in  the  adju- 
dications, rests  upon  human  effort  or  volition,  not  upon  provi- 
dential interference.  {Fenton  v.  Emblersj  3  Burr.  1278 ;  Wells 
V.  Harton,  4  Bing.  40 ;  Moore  v.  Fhxj  10  Johns.  244 ;  McLees 
V.  Hale,  10  Wend.  426 ;  Plimpton  v.  Curtis j  15  ibid.  336 ;  Lock- 
wood  V.  Barnes,  3  Hill,  128 ;  Artcher  v.  Zeh,  6  ibid.  200 ;  Rus- 
sell V.  Slade,  12  Conn.  455 ;  Blake  v.  Cole,  22  Pick.  97.) 

The  annual  amount  which  is  to  be  paid  to  the  complainant 
should  be  ascertained  in  this  suit. 

The  defendants  have  presented  but  little  testimony  on  the  sub; 
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ject,  and  they  insist  that  there  shall  be  a  reference  to  a  master  to 
inquire  and  report  the  proper  amount. 

It  i^  now  two  years  since  they  have  paid  any  thing  to  the 
complainant,  and  as  she  is  wholly  dependent  upon  the  provision 
in  the  will,  I  am  admonished  that  there  ought  to  be  no  further 
delay  in  disposing  of  the  controversy  than  is  absolutely  neces- 
sary. 

From  a  careful  examination  of  the  testimony,  I  believe  that 
there  is  sufficient  material  furnished  on  both  sides  to  enable  the 
court  to  fix  the  annual  support  with  justice  to  the  parties.  It  is 
evident  that  the  contest  as  to  the  amount  will  turn  principally  on 
the  question  whether  a  suitable  provision  is  to  be  made  to  enable 
the  complainant  to  keep  house  in  the  village  where  she  resides, 
or  whether  she  is  to  be  restricted  to  living  at  board  in  the  same 
village  or  in  a  country  town.  Upon  this  point,  I  can  have  no 
hesitation.  She  was  the  wife  of  W.  Tolley  for  about  13  years, 
living  plainly,  but  in  a  good  house,  and  with  comfortable  appenr 
dages.  Her  husband  left  only  two  children,  who  inbented  8(nne 
636,000,  subject  to  the  support  of  his  wife.  If  he  had  died  inte»* 
tate,  she  would  have  received  absolutely  a  principal  sum  larger 
than  that  on  which  she  now  asks  merely  the  interest  for  the  rest 
of  her  life. 

It  is  not  reasonable  under  such  circumstances  that  this  infirm 
old  lady  should  be  compelled  to  pass  the  remainder  of  her  life  in 
a  boarding  house ;  restricted  in  room  and  in  comforts,  and  in- 
deed in  what  is  necessary  for  her  due  support  in  sickness,  by  the 
stinted  allowance  mentioned  in  the  defendant's  testimony.  I  do 
not  beiieve  that  W.  Tolley  would  have  thus  limited  her,  if  he 
could  have  anticipated  the  existing  state  of  things. 

Considering  her  station  and  mode  of  life,  both  before  and  after 
her  marriage  with  W.  Tolley,  and  the  amount  of  his  estate,  I 
think  she  is  entitled  to  be  supported  and  maintained  in  house- 
keeping in  a  plain  and  economical  manner,  at  the  place  of  her 
residence. 

The  witnesses  furnish  sufficient  data  to  warrant  me  in  deci- 
ding upon  the  amount  to  be  paid  to  her  on  this  basis,  and  in  my 
judgment,  Dr.  Pierce's  estimate  of  $600  yearly,  is  a  reasonable 
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and  just  allowance.    This  is  about  fifty  dollars  less  than  the 
average  of  the  estimates  made  by  the  complainant's  witnesses. 

To  secure  the  payment  of  this  sum  yearly  during  the  com- 
plamant's  lifCi  the  defendants  must  pay  to  the  register  of  this 
i2ourt,  or  transfer  to  him  securities,  sufficient  to  yield  an  annual 
interest  of  $600^  for  her  benefit.  Or  if  they  prefer  it,  they  may 
purchase  for  her  a  life  annuity  of  that  amount  from  The  New 
York  Life  Insurance  and  Trust  Company. 

The  defendant  Wescott,  as  between  himself  and  the  represen- 
tatives of  F.  W.  Tolley,  must  bear  one-third  of  the  requisite  pay- 
ment 

The  defendants  must  also  pay  to  the  complainant  at  the  same 
rate  for  the  two  years  which  have  elapsed,  since  any  payment 
was  made  to  her.  In  efiecting  the  deposit  of  securities  with  the 
register,  the  complainant  is  entitled  to  consider  as  unadministered 
such  of  the  securities  fi>rmerly  belonging  to  W.  Tolley,  as  re- 
mained in  the  hands  of  F.  W.  Tolley's  representatives  when  this 
suit  was  conunenced,  and  to  have  the  same  transferred  to  a  suf- 
ficient amount  to  secure  her  annuity. 

The  defendants  must  also  pay  the  costs  of  the  suit ;  two«thirds 
are  to  be  borne  by  the  estate  of  F.  W.  Tolley,  and  the  remain- 
ing third  by  Wescott.  Although  no  demand  was  made  of  Wes- 
cott, yet  the  ground  set  up  in  his  defence  shows  that  it  would 
have  been  wholly  unavailing. 

Decree  accordingly. 
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Tucker  and  otiiers  v.  Clarke. 

The  court  of  chancery  doea  not  interfere,  by  way  of  decreeing  specific  or  fttrther 
l^rfonnancei  with  executed  agreementa.  ^ 

Where  parties  supposing  that  they  were  seised,  sold  and  conveyed  lands,  with  cot- 
enants  of  seisin  and  warranty,  to  which  as  it  subsequently  appeared,  they  had 
no  title ;  and  six  years  afterwards,  on  being  sued  by  their  grantee  on  the  corenant 
of  seism,  purchased  the  lands  of  the  true  owners,  and  tendered  a  new  conToy* 
ance  thereof  to  the  grantee,  whoi  refused  to  accept  it ; 

Held,  that  the  court  had  no  power  to  compel  the  grantee  to  receire  the  deed,  or  to 
interfere  with  his  action  on  the  covenants  of  title. 
June  11 ;  August  19, 1844. 

This  was  a  bill  in  the  nature  of  a  bill  for  the  specific  perform- 
ance of  an  agreement.  The  facts,  which  were  material  to  the 
point  reported,  sufficiently  appear  in  the  judgment  of  the  court. 

M.  S.  Bidwellj  for  the  complainants. 

W.  SiUimatif  for  the  defendant. 

The  Assista^  Yice-Chakcellor. — The  bare  statement  of 
this  case  suffices  to  show  that  the  complainants  have  no  equity. 

The  complainants  in  February,  1835,  sold  and  conveyed  to 
the  defendant  in  fee,  with  full  covenants  of  title,  six  lots  of  ground 
in  Brooklyn.  They  supposed  they  had  a  good  title,  but  in  fisu^t 
had  no  title  to  any  of  the  lots. 

On  this  being  discovered  in  1841,  the  defendant  sued  the  com- 
plainants at  law  upon  the  covenant  of  seisin  in  his  deed,  and 
they  thereupon  tendered  to  him  a  good  title,  (as  they  allege)  to- 
gether with  the  costs  which  he  had  incurred.  He  declined  to 
receive  the  conveyance,  and  they  filed  this  bill  to  compel  him  to 
accept  it  and  stay  his  proceedings  on  the  covenant. 

The  only  contract  there  ever  was  between  the  parties,  was  thai 
made  by  the  deed  in  1835,  which  is  a  contract  executed  and 
performed.  There  never  was  any  valid  executory  contract  which 
was  to  be  performed  at  some  future  time.  The  complainants 
therefore  do  not  ask  the  court  to  compel  a  specific  performance 
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of  an  open  agreement.  They  ask  to  compel  the  defendant  to 
give  up  his  claims  under  a  deed  executed  seven  years  before  the 
bill  was  filed. 

The  executed  contract  Was,  that  the  complainants  were  seised 
of  the  lots,  and  if  they  were  not,  that  they  should  repay  the  consid* 
eration  money.  This  is  sought  to  be  reconsidered  and  turned 
into  a  contract  by  which,  if  it  should  ever  turn  out  that  they  were 
not  seised,  they  might  either  repay  the  consideration  or  procure 
a  good  title  to  be  conveyed.  It  would^  have  been  a  little  more 
plausible  if  there  were  a  semblance  of  mutuality  about  it,  so  that 
the  defendant  might  have  coerced  them  to  procure  a  good  title 
on  discovering  the  defect.  But  there  is  no  pretence  that  the  de- 
fendant had  any  such  equity.  The  complainant's  ground 
amounts  to  this :  If  the  lots  had  become  worth  two  or  three  times 
the  price  which  the  defendant  paid  for  them,  then  they  could  set 
up  the  outstanding  title,  deprive  the  defendant  of  his  specula- 
tioUi  and  throw  him  upon  the  covenants  in  his  deed,  which  would 
restore  to  him  the  consideration  paid.  If  on  the  other  hand,  the 
lots  should  depreciate  very  much,  the  complainants  would  pro- 
cure the  outstanding  title  for  him  and  retain  the  price  which  he 
paid.  There  is  no  equity  or  fairness  in  this,  and  the  court  cannot 
grant  the  relief  prayed  by  the  bill,  without  first  making  such  a 
contract  for  the  parties ;  a  contract  which  they  never  did  make, 
and  I  presume  never  would  have  made,  if  any  failure  of  title 
haid  been  supposed  probable  when  the  conveyance  was  exe* 
cuted* 

The  bill  must  be  dismissed  with  costs. 
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Westervelt  V.  Hafp  and  others. 

A  mortgage  executed  by  a  tenant  in  common  of  lands,  pending  a  suit  in  this  eofot 
for  their  partition,  becomes  a  lien  on  his  interest  in  the  land. 

If  the  suit  terminates  in  a  decree  for  a  sale^  and  a  sale  ensnes  at  which  the  mortga<» 
gor  becomes  the  purchaser  of  a  part  of  the  lands,  and  on  receiyin^  a  deed  is  al- 
lowed towards  the  amount  bid  for  his  share  €f  the  proceeds  of  the  whole  premi- 
ses, and  omite  to  pay  off  the  mortgage,  it  still  continues  to  be  a  lien  as  against 
such  mortgager,  upon  the  land  bought  by  him  at  such  sale. 

And  a  mortgage  executed  by  him  after  the  sale,  for  a  precedent  debt,  to  one  who 
relinquishes  no  security  or  value  therefor ;  will  be  subject  to  the  lien  of  such  prior 
mortgage,  to  the  extent  of  the  mortgagor's  original  interest  in  the  proceeds  of  the 
lands  held  in  common.  80  if  after  the  sale,  the  mortgagor  executes  a  mortgage 
to  one  who  has  notice  of  the  existence  and  non*payment  of  the  mortgage  given 
pending  the  partition. 

Notice  to  the  solicitor  of  such  subsequent  mortgagee,  who  prepares  the  securities  in 
his  behalf,  is  notice  to  the  client. 

A  stranger  purchasing  at  such  a  sale  and  paying  the  price,  without  notice  of  the 
mortgage  executed  pendente  lite,  would  be  protected  against  the  mortgage. 

C.  owning  lands  in  New  Jersey,  subject  to  a  mortgage  to  W^  for  $4000  sold  a  piul 
of  the  same  to  H.,  for  a  sum  equal  to  the  mortgage  ;  and  H.  agreed  to  pay  W# 
$1000  of  the  price,  and  to  mortgage  to  him  the  part  so  bought,  for  the  residue. 
Instead  of  paying  the  $1000,  H.  gave  to  W.  a  mortgage  therefor,  on  lands  is 
New  York,  and  then  mortgaged  to  him  the  lands  bought  of  C.  for  the  wheto 
1^4000 ;  payable  in  four  years ;  upon  which  W.  dischaiged  C.'s  mortgage.  The 
mortgage  for  $1000  was  payable  in  one  year,  and  as  expressed  in  it,  was  col- 
lateral to  the  other.    The  New  Jersey  lands  were  not  worth  the  $4000. 

Held,  1.  That  the  mortgage  for  $1000  was  not  in  fact  collateral  to  the  other.  2. 
If  it  were,  that  it  could  be  collected  when  due,  without  waiting  for  the  other  ter 
mature.  And,  3.  When  the  remedy  on  the  principal  mortgage  is  manifestly  in- 
adequate, the  collection  of  the  collatend  security  will  net  be  postponed  till  thef 
former  has  been  exhausted. 
June  12, 13  ;  August  20,  1844. 

This  was  a  bill  to  foreclose  a  mortgage  executed  by  John  P* 
Haff  to  the  complainant  to  secure  his  bond  for  $1000.  The  se- 
curities were  dated  May  17,  were  executed  on  the  28th  of  Sep- 
tember, and  were  recorded  November  15,  1841.  The  mortgage 
was  expressed  to  be  made  as  collateral  security  to  one  of  $4000 
executed  by  Haff  to  the  complainant  on  a  tract  of  land  in  Bergen 
county,  New  Jersey.  The  circumstances  respecting  the  latter 
mortgage  are  stated  in  the  clecision< 
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The  premises  conveyed  by  the  mortgage  in  question,  were  an 
equal  undivided  ninth  part  of  five  houses  and  lots  at  the  corner 
of  Prince  and  Macdougal  streets,  in  the  city  of  New  York.  At 
the  time  the  mortgage  was  executed,  there  was  a  suit  for  the  parti- 
tion of  those  lands  pending  in  this  court,  in  which  Hafij  his 
mother  Abigail,  and  the  other  tenants  in  common  of  the  houses 
and  lots,  were  parties.  A  notice  of  the  pendency  of  the  suit  had 
been  filed,  pursuant  to  the  statute,  and  the  complainant  knew 
that  it  was  in  progress.  Mr.  Elting  the  solicitor  who  prepared 
the  securities  executed  by  J.  P.  Haff,  was  the  solicitor  and  coun* 
eel  for  his  mother  in  the  partition  suit. 

The  suit  proceeded  to  a  decree  for  the  sale  of  the  whole  pre- 
mises, which  was  entered  on  the  12th  day  of  October,  1841, 
and  the  same  were  sold  by  one  of  the  masters  of  this  court,  on  the 
27tb  of  November  following.  J.  P.  Haff  became  the  purchaser 
on  his  own  accountof  twoof  the  houses  and  lots  at  the  sale,  viz. 
numbers  185  Prince-street  and  38  Macdougal-street,  for  $4975. 
His  own  share  of  the  proceeds  of  the  whole  sale  in  partition,  was 
$1901  44,  from  which  the  decree  made  some  deductions,  leaving 
to  him  about  81600  as  his  interest  in  the  property,  which  be- 
longed to  him  in  the  sum  payable  upon  his  bids.  For  the  residue 
of  his  bids  he  executed  two  mortgages,  one  to  H.  Walworth,  the 
clerk  of  this  court,  (in  behalf  of  certain  infant  owners  for  whom 
he  was  guardian  ad  litemi)  for  $1901  44,  on  185  Prince-street; 
and  the  other  to  F.  W.  Speck  for  himself  and  wife,  the  latter  being 
one  of  the  tenants  in  common,  for  $1500,  on  38  Macdougal- 
street.  Upon  his  completing  his  purchase  in  this  manner,  the 
master  conveyed  the  two  houses  and  lots  to  John  P.  Haff.  At 
the  same  time  this  was  closed,  and  on  the  9th  of  February,  1842^ 
J.  P.  Haff  mortgaged  both  lots  to  his  mother,  Abigail  Haff. 

This  was  done  to  secure  a  precedent  debt  which  he  owed  to 
her,  and  an  existing  liability  incurred  by  her  for  him  some  time 
previously.  All  these  securities  were  prepared  by  Mr.  Elting, 
and  were  completed  in  his  office,  for  which  purpose  Mrs.  Hafi^, 
J.  P.  Haff,  and  various  other  parties  in  the  suit,  met  there.  The 
complainant's  lien  was  mentioned  and  discussed  in  Mrs.  Haff's 
presence,  but  one  of  the  advisers  of  the  parties  declared  it  waa 
not  a  lieu  upon  the  land.    The  complainant  did  not  present  his 
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mortgage  to  the  master  after  the  s^ile,  or  make  any  claim  upon 
the  fund  until  after  the  master  had  closed  the  sale  and  made  his 
report. 

The  complainant  in  his  bill  alleged  that  by  force  of  tlie  sale 
and  purchase  by  J.  P.  Haff,  his  mortgage  continued  to  be  a  lien, 
and  was  prior  on  both  the  lots  bought  by  him,  to  Mrs.  Haff 's 
mortgage,  and  that  she  had  actual  notice  of  his  lien.  He 
admitted  that  the  mortgages  to  Speck  and  the  clerk  of  the 
court,  were  prior  in  right  to  his  own,  being  in  effect  given  for 
the  purchase  money,  pro  tanto. 

All  these  mortgagees  were  made  defendants.  Mrs.  Haff 
claimed  in  her  answer,  that  the  master's  sale  divested  the  lien  of 
the  complainant's  mortgage,  and  that  he  had  no  rights  in  the 
premises. 

The  cause  was  heard  on  pleadings  and  proofs. 

J7.  Ten  Broeck  and  Clinton  De  Witt,  for  the  complainant. 
C.  Stuart  and  J.  A.  Sidell,  for  Mrs.  Haff. 
Dan  Marvin,  for  H.  Walworth,  Clerk,  &c. 

The  Assistant  VicE-CnANCELLOR. — It  is  objected  prelimi- 
narily to  the  complainant's  bill,  that  the  mortgage  in  question 
was  given  as  collateral  security,  for  a  mortgage  of  $4000  on  prop- 
erty in  New  Jersey,  and  that  it  was  premature  to  commence  this 
suit,  until  he  had  pursued  and  exhausted  his  remedy  in  that  state. 
It  is  expressed  in  the  mortgage  itself  that  it  is  given  as  collateral 
security.    Still  I  do  not  think  that  the  objection  is  well  taken. 

The  complainant  held  a  mortgage  against  Cornell  upon  prop 
erty  in  New  Jersey.  Cornell  sold  a  part  of  the  property  to  John 
P.  Haff,  and  desired  the  complainant  to  take  a  mortgage  from  Haff 
on  that  part,  for  the  whole  of  his  debt,  and  release  the  residue, 
Haff  thereby  paying  the  consideration  as  between  him  and  Cor- 
nell. The  complainant  assented  to  this,  provided  tlOOO  were  paid 
to  him  in  cash.  Haff  was  unable  to  raise  the  $1000,  and  in  order 
to  secure  its  payment,  he  gave  the  mortgage  which  is  the  subject 
of  this  suit.    At  the  same  time,  he  executed  a  mortgage  on  the 
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New  Jersey  property  which  he  bought  of  Cornell,  for  the  whole 
sum  payable  to  the  complainant,  including  the  tlOflO,  and  the 
latter  released  to  Cornell  the  unsold  portion  of  the  New  Jersey 
property.  In  effect,  the  latter  mortgage  was  collateral  for  the  pay^ 
ment  of  the  $1000. 

Independent  of  that,  the  mortgage  in  suit  was  payable  in  one 
year,  while  that  in  New  Jersey  was  payable  in  four  years.  And 
it  is  alleged  in  the  bill  that  the  New  Jersey  property  was  not 
worth  over  $2500.  There  is  proof  that  it  was  worth  but  $3000 
in  1842,  and  on  the  foreclosure  of  the  same  which  was  pending 
when  this  bill  was  filed,  it  sold  for  only  $1100.  The  entire  in- 
adequacy of  that  property  to  pay  any  part  of  the  $1000  was  fiilly 
established. 

Under  these  circumstances  this  is  not  a  case  in  which  a  party 
having  a  lien  on  two  funds,  will  be  compelled  to  exhaust  his 
remedy  on  one  of  them  in  order  to  relieve  a  creditor  who  has  a  lien 
upon  the  other. 

Assuming  that  the  $1000  mortgage  was  purely  collateral,  the 
complainant  sets  out  by  showing  that  the  principal  pledge  will  not 
suffice  to  pay  any  part  of  it.  In  such  a  case  there  is  no  rule  of 
equity  which  precludes  him  from  pursuing  his  collateral  remedy 
as  soon  as  it  is  due. 

Another  point  made  by  Mrs.  Haff  is  that  the  complainant's 
mortgage  never  was  a  lien,  because  it  was  given  during  the  pen- 
dency of  the  partition  suit  and  was  not  recorded  till  after  the  de- 
cree of  sale. 

The  recording  of  the  mortgage  was  not  necessary  to  make  it 
a  lien.  As  to  the  lis  pendens,  it  might  result  in  making  the 
mortgage  fniitless,  but  it  did  not  prevent  its  becoming  a  lien  for 
the  time  being.    This  will  be  more  fully  discussed  hereafter. 

Next  as  to  the  objection  that  the  mortgage  was  intended  to 
give  a  claim  upon  the  proceeds  of  Haff 's  share  in  the  premises, 
and  not  upon  the  land  itself;  it  is  sufficient  to  say  that  the 
mortgage  declares  otherwise,  and  the  only  testimony  relied  upon 
to  prove  it  is  by  parol,  and  thus  incompetent.  Moreover  the  fact 
that  when  the  mortgage  was  given,  it  was  uncertain  whether 
there  would  be  a  sale  or  an  actual  partition,  shows  that  a  lien 
upon  the  land  itself  was  intended  by  the  parties.    This  view  of 
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the  subject  disposes  also  of  the  point  that  the  mortgage  was 
taken  as  a  personal  security  only. 

To  proceed  to  the  njerits  of  the  case ;  which  are  to  be  consid* 
ered  first,  in  reference  to  the  complainant's  rights  as  between  him 
and  John  P.  Haff,  and  second,  as  between  him  and  Mrs.  Haff. 

First.  The  effect  of  the  mortgage  as  between  the  complain- 
ant and  John  P.  Haff.  There  is  no  doubt  but  that  it  became  a 
lien  upon  his  undivided  interest  in  the  premises  which  were  the 
subject  of  the  partition  suit.  But  it  is  contended  that  by  the  de- 
cree and  sale  this  lien  was  wholly  divested. 

I  agree  with  the  defendant's  counsel,  that  the  complainant  took 
his  mortgage  subject  to  all  the  consequences  of  the  proceedings  in 
the  partition  suit.  But  what  were  those  consequences  7  Sim- 
pi  y,  that  John  P.  Haff  instead  of  owning  an  undivided  interest 
in  the  premises,  became  the  owner  of  two  lots  in  severalty,  sub- 
ject to  certain  payments  to  his  co-tenants  in  common,  which 
are  now  represented  by  the  mortgages  to  Speck  and  the  clerk  of 
the  court.  If  the  decree  had  been  for  an  actual  partition,  it  is  not 
to  be  denied  that  the  mortgage  would  have  been  a  valid  lien  upon 
the  share  which  was  allotted  to  John  P.  Haff  in  severalty.  But 
it  is  said  the  decree  was  for  a  sale,  a  sale  has  taken  place,  and 
Haff  is  now  a  purchaser  under  the  decree,  not  anowner  of  a  com- 
mon interest.  This  is  all  true,  but  this  court  looking  at  the  sub- 
stance of  things,  cannot  but  see  that  as  to  Haff  the  change  is  one 
of  mere  form,  not  affecting  his  real  interest  in  the  premises.  If 
the  sale  had  wrought  a  change  in  the  title  by  which  Haff  came 
in  as  purchaser,  wc  should  be  informed  of  the  payment  and  dis- 
tribution of  the  purchase  money  to  those  having  interests  and 
liens.  Yet  it  is  conceded  that  the  complainant  who  had  such  a 
lien  has  received  nothing.  It  is  answered  by  the  defendants,  that 
this  is  his  fault,  he  should  have  claimed  the  proceeds  from  the 
master  who  made  the  sale. 

To  this,  it  might  be  replied  that  the  master  would  not  have  been 
bound  to  take  any  notice  of  his  claim,  as  it  was  not  provided  for 
by  the  decree.  At  all  events,  John  P.  Haff,  who  as  the  pur- 
chaser with  notice  of  the  complainant's  lien,  was  bound  to  see 
it  paid  off  and  discharged  out  of  the  fund,  or  at  least  that  its  due 
proportion  of  the  proceeds  of  the  sale  were  paid  to  him ;  instead 
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of  discharging  that  duty,  virtually  retained  in  his  own  pocket 
the  money  which  he  should  have  paid  to  the  complainant. 

As  a  purchaser  with  full  notice  of  the  complainant's  lien,  and 
bound  personally  as  well  as  by  such  notice  to  see  that  it  received 
its  share  of  the  purchase  money,  John  P.  Hafif  took  his  convey^ 
ance  from  the  master  subject  to  the  effect  of  that  lien*  And  as  a 
tenant  in  common,  using  the  forms  of  a  decree  and  sale  in  parti* 
tion^  to  tuni  his  undivided  share  into  an  interest  in  severalty,  the 
lien  upon  his  common  interest  would  in  equity  attach  to  his  al- 
lotment in  severalty.  The  defendant's  positions  on  this  subject 
are  good  law,  but  are  not  applicable  to  the  circumstances  of  the 
case.  If  a  stranger  had  bought  one  or  all  of  the  lots  at  the  sale, 
without  notice  of  the  mortgage,  and  paid  his  purchase  money  to 
the  master,  the  lien  of  the  mortgage  would  unquestionably  have 
been  cut  off.  But  as  to  John  P.  Haff,  I  feel  equally  clear  in 
holding,  that  it  continued  a  lien  upon  the  lots  which  he  obtained  in 
severalty,  not  exceeding  the  extent  of  his  interest  in  the  proceeds 
of  the  whole  lands  held  in  common,  and  sold  under  the  decree* 

Secoivd.  The  effect  of  the  complainant's  mortgage  aifter  the 
master's  sale,  as  between  Mrs.  Haff  and  himself. 

Mrs.  Haff  is  not  a  bona  fide  mortgagee  for  a  valuable  consider 
ration.  Her  mortgage  was  given  for  a  precedent  debt  duetohev 
from  her  son.  The  debt  was  in  fact  due  from  her  to  Cooper  and 
she  would  have  been  compelled  to  pay  it  whether  she  ever  ob' 
tained  security  from  her  son  or  not  It  was  her  debt,  although  he 
was  liable  to  refund  it  to  her.  When  she  took  the  mortgage 
therefore,  she  parted  with  no  money,  security  or  value.  If  the 
mortgage  proved  to  be  good,  she  would  save  her  debt ;  if  it  were 
bad,  she  stood  in  the  same  situation  that  she  did  before. 

In  this  respect  the  complainant  has  the  superior  equity,  for  on 
obtaining  his  mortgage  he  parted  with  his  lien  on  the  New  Jer- 
sey property  which  Cornell  retained,  and  he  never  can  regain  his 
standing  as  an  incumbrancer  there.  It  is  urged  that  the  complain- 
ant oi^ht  to  have  obtained  the  sum  which  was  payable  to  John 
P.  Haff  under  the  decree.  With  more  propriety  it  might  be  said 
that  Mrs.  Haff  ought  to  have  obtained  the  same  money,  because 
as  a  party  in  the  partition  she  had  notice  that  there  was  such  a 
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Sam  payable  to  him  and  the  time  when  it  was  payable ;  whereas 
the  complainant  knew  nothing  of  the  distribution. 

It  is  true  that  by  force  of  the  partition,  the  master's  deed,  and 
the  mortgage  to  Mrs.  Haff,  she  acquired  the  legal  title ;  but  the 
consideration  being  a  precedent  debt  and  not  any  value  paid, 
she  acquired  the  title  subject  to  the  same  equities  with  which  it 
was  charged  while  owned  by  John  P.  Haff.  She  therefore  can- 
not set  up  the  legal  title  against  the  prior  and  superior  equity  of 
the  complainant. 

A  still  stronger  case  is  made  against  Mrs.  Haff  on  the  ground 
of  notice.  It  is  alleged  that  she  had  actual,  as  well  as  con- 
structive notice  of  the  complainant's  lien  when  she  took  her 
mortgage. 

As  to  actual  notice,  it  is  proved  that  on  the  occasion  of  com- 
pleting the  master's  sale  on  the  partition  and  distributing  fiie 
proceeds,  most  of  the  parties  in  that  suit  met  at  the  office  of  Mr. 
Elting,  who  was  the  solicitor  of  several  of  the  defendants  in  the 
suit.  Mrs.  Haff  and  John  P.  Haff  were  there.  The  complain- 
ant's mortgage  and  its  amount  were  mentioned  and  discussed  in 
the  presence  of  Mrs.  H«ff.  She  did  not  participate  in  the  discus- 
sion so  far  as  it  appears  ;  but  considering  that  John  is  her  son, 
that  she  was  at  that  time  obtaining  security  from  him  on  this 
property,  and  that  the  complainant's  mortgage  on  it  was  can- 
vassed in  her  presence  and  hearing ;  it  is  difficult  to  resist  the 
conclusion  that  she  then  learned,  if  she  did  not  before  know,  of 
the  existence  of  that  mortgage. 

■ 

Then  as  to  the  constructive  notice.  When  the  mortgage  to 
the  complainant  was  prepared,  Mr.  Elting  was  the  solicitor  and 
counsel  of  John  P.  and  Mrs.  Haff  in  the  partition  suit,  and  in 
&ct  was  her  general  solicitor  and  counsel.  AH  the  papers  which 
were  executed  by  and  between  the  complainant,  Cornell  and 
John  P.  Haff,  were  prepared  by  Mr.  Elting  or  in  his  office,  and 
he  advised  with  the  parties  on  the  subject.  He  is  the  subscri- 
bing witness  to  the  bond  and  mortgage  in  question* 

When  the  mortgage  to  Mrs.  Haff  was  executed,  it  was  also 
prepared  by  or  under  his  direction,  and  he  acted  as  her  counsel 
in  the  settlement  of  her  accounts  as  administrator  of  her  hus- 
band, and  obtaining  that  mortgage  from  John  P.  Haff.  Nothing 
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can  be  more  full  and  direct  than  the  notice  which  Mr.  Eltinghad 
of  the  complainant's  bond  and  mortgage.  And  as  the  counsel 
and  solicitor  for  Mrs.  Haff  this  was  notice  to  her.  (See  Grijiih 
V.  GnJUhj  9  Paige's  R.  315 ;  and  1  Hoff.  Ch.  R.  153 ;  Champ- 
lin  V.  Layiifiy  6  Paige's  K.  189,  203;  Tunsiall  y.  Trappsy  3 
Simons,  305 ;  also  a  very  strong  case,  decided  first  by  the  Master 
of  the  Rolls,  and  then  by  Lord  Brougham;  Kennedy  v.  Crreen^ 
3  M.  &  K.  699.) 

On  both  grounds,  that  Mrs.  Haff  was  not  a  bona  fide  mortga- 
gee for  a  present  consideration  paid  or  given,  and  that  she  had 
notice  of  the  complainant's  nu>rtgage,  I  must  hold  that  her  lien 
is  subject  to  the  latter. 

The  complainant  is  entitled  to  a  decree  for  the  sale  of  the 
premises.  And  his  mortgage  and  the  costs  of  suit,  are  to  be 
paid,  next  after  Speck's  and  Walworth's  respectively. 

As  the  mortgage  to  Walworth  was  due,  and  his  rights  correct- 
ly stated  in  the  bill,  there  was  no  necessity  for  his  putting  in  an 
answer ;  and  the  objection  being  taken,  he  must  bear  his  own 
costs  of  the  answer. 


Kent  v.  Lee  and  others. 


The  ooiD]^nant  wm  rested  wHh  the  title  to  certain  rea|  ^stAte,  in  truet  for  the 
benefit  of  himeelf  and  yarioua  other  persojit  owning  onequal  and  distinct,  hat 
undiTided  shares  therein.  He  was  to  employ  an  agent  or  substitate  to  manage 
and  sell  the  property,  and  he  was  not  required  to  act  himself  further  than  to  exe- 
cute conveyances,  and  was  to  be  liable  only  for  gross  miscondnct  or  neglect 

On  a  bill  filed  to  settle  the  accounts  of  the  trustee,  sell  the  property,  reimburse  his 
adrances,  and  wind  up  the  trust,  all  the  other  shareholders  were  made  defen- 
dants, together  with  two  persons  who  had  successively  been  agents  or  substitutes 
of  the  trustee,  and  whose  accounts  had  never  been  adjusted.  These  person^ 
were  also  original  shareholders,  and  the  bill  sought  to  have  their  accounts  settled 
and  closed. 

A  demurrer  to  the  bill  for  muHifarionsnesi  was  ovennled. 
Jane  28 ;  August  34, 1844. 

This  case  came  before  the  court  on  the  demurrer  of  the  de- 
fendant, Oliver  Lee,  to  the  bill  of  complaint  for  want  of  equity 
Vol.  IL  14 
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and  for  ninltifariousnefss.  The  latter  ground  only  is  deemed  of 
sufficient  interest  to  be  reported ;  and  the  residue  of  the  case  and 
the  principal  part  of  the  opinion  delivered,  are  therefore  omitted. 
The  complainant  in  1835,  was  yiested  with  the  title  in  fee  to 
certain  lands  in  the  village  of  Irving  on  the  Cattaraugus  Creek, 
and  on  the  17th  day  of  August,  1836,  executed  certain  articles 
of  association,  by  which  he  acknowledged  that  he  held  the  same 
in  trust  for  himself  and  thirteen  other  individuals  who  also  exe- 
cuted the  articles.  The  lands  were  thereby  made  into  a  stock 
of  two  hundred  shares,  which  were  declared  to  be  owned  by  the 
respective  subscribers  in  various  and  unequal  amounts.  The 
lands  were  incumbered,  and  the  subscribers  were  to  pay  the 
liens,  if  it  became  necessary.  The  principal  object  of  the  scheme 
however,  was  to  improve  the  property  and  then  to  sell  it  in  town 
lots,  and  in  this  mode  to  discharge  the  liens  and  reimburse  the 
ownera.  By  the  articles  it  was  declared  that  the  trustee  was  to 
take  the  general  care  and  management  of  the  property  and 
adopt  such  measures  as  he  might  deem  best  for  the  interest  of 
the  parties,  with  power  to  sell  and  convey  the  lands  at  his  dis- 
cretion as  to  times,  terms  and  conditions ;  and  he  was  autho- 
rized to  appoint  an  attorney  or  substitute  to  do  any  of  the  acts 
which  he  could  perform,  except  to  execute  conveyances.  And 
it  was  also  declared  that  he  should  be  liable  only  for  gross 
misconduct  or  neglect,  it  being  understood  that  his  distant  resi* 
dence  would  render  it  impossible  for  him  to  bestow  his  personal 
attention  to  the  disposition  and  management  of  the  property. 

The  complainant  under  this  provision  employed  as  agents  or 
substitutes,  first  Lewis  Eaton  and  then  A.  C.  Stevens,  both  of 
whom  were  original  shareholders.  Some  sales  were  made  and 
the  respective  agents  received  payments  and  made  disburse- 
ments, and  the  trustee  advanced  large  sums  beyond  his  proper 
share  of  the  sums  expended  and  paid  on  the  incumbrances. 
Some  of  the  stockholders  paid,  others  neglected  to  pay. 

The  bill  set  forth  these  and  various  other  matters,  and  sought 
to  wind  up  the  trust.  It  prayed  to  have  the  accounts  of  the 
trust  (including  those  of  the  agents,)  settled  and  closed,  the 
rights  and  interests  of  the  respective  parties  ascertained,  the 
\fiXida  sold}  the  proceeds  applied  to  discharge  the  liens  and  ad- 


NEW  YORK-AUGyar,  1844.  lOf 

Kent  ▼.  Le«  and  olben. 

▼anceSy  and  the  residue  if  any,  distributed  to  the  stockholders 
entitled.  And  if  the  proceeds  were  deficient,  then  that  tlie  par- 
ties should  contribute,  as  justice  and  equity  might  require. 

The  defendant  Lee  was  made  a  party  as  the  purchaser  of 
aome  of  the  shares,  and  all  persons  interested  in  the  200  shareS| 
(either  with  Eaton  and  Stevens,  were  made  defendants. 

S.  E.  Silly  and  the  Attorney  General^  (George  P.  Baricer, 
Esq.,)  for  the  defendant  Lee,  in  support  of  the  demurrer. 

Oeo.  William  Wright^  (ox  the  complainant 

Ths  Assistant  Yice-Chancellor. — The  charges  in  the 
bill  relative  to  the  defendants  Eaton  and  Stevens,  are  said  to  be 
matters  in  which  Lee  and  the  other  defendants  have  no  interest 
or  concern  whatever. 

Although  Eaton  and  Stevens  are  called  the  complainant's 
agents,  and  required  to  account  to  him,  it  is  only  in  the  sense 
that  they  were  agents  of  the  trustee  and  of  the  estate,  and  bound 
to  account  to  the  trustee  as  such,  for  the  benefit  of  all  parties ; 
not  to  the  complainant  as  an  individual,  who  is  responsible  to 
the  others  for  their  acts. 

The  articles  state  that  it  is  impossible  for  the  complainant  to 
bestow  his  personal  attention  to  the  disposition  or  management 
of  the  property,  and  they  therefore  authorize  him  to  employ  an 
attorney  or  substitute,  to  do  any  act  which  he  can  do,  except  to 
execute  conveyances;  and  they  further  provide  that  the  trustee 
shall  be  liable  only  for  gross  misconduct  or  neglect. 

There  is  no  pretence  of  either  of  the  latter  having  occurred. 
Messrs.  Eaton  and  Stevens  were  successively  attorneys  or  suh* 
stitutes  in  the  management  of  the  property,  and  they  received 
moneys  belonging  to  the  trust  estate. 

Now  for  whom  did  they  act,  and  to  whom  must  they  account? 

Unquestionably  they  acted  for  the  whole  of  the  stockholders, 
and  they  must  account  to  the  whole,  or  which  is  the  same  thing, 
to  the  trustee  for  them.  The  settlement  of  their  accounts  is  a 
platter  of  as  much  interest  to  Lee  as  it  is  to  the  complainant,  in 
proportion  to  the  niunber  of  shares  which  have  been  assigned  to 
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Lee.  And  this  settlement  is  an  indispensable  part  of  the  process 
in  ascertaining  the  state  of  the  trust,  the  application  of  the  pro- 
ceeds, the  distribution  of  the  surplus,  or  if  there  be  none,  the 
apportionment  of  the  deficiency. 

Again,  both  Eaton  and  Stevens  are  stockholders  and  necessary 
parties  as  such.  If  it  should  turn  out  that  they  are  debtors  to 
the  trust  in  respect  of  their  agencies,  the  court  will  be  enabled 
in  this  suit  to  lay  hold  of  their  shares  of  the  proceeds  of  the  sales 
and  retain  them  for  the  payment  of  such  indebtedness.  The 
defendant  Lee  would  have  had  good  cause  to  complain  if  the 
complainant  had  omitted  to  bring  these  agents  of  the  estate  to 
an  account,  in  connection  with  the  settlement  of  the  trust; 
especially  if  thereby  any  loss  to  the  fund  were  likely  to  ensue. 

The  demurrer  must  be  overruled* 


The    North    American    Fire    Insurance    Company   v» 

MOWATT. 

A  long  and  intricate  litigation  had  been  pending  in  two  different  eaitii  in  thii  oonitt 
for  leveral  years,  in  one  of  whiah  N.  sought  to  enforce  a  large  mortgage  npon 
lands  which  M.  claimed  by  e  prior  right,  and  G.  and  S.,  two  other  mortgageeSf 
also  asserted  rights,  in  part  adverse  to  both.  N.'s  salt  had  abated,  and  in  the 
other  suit  M.  had  a  favorable  report  from  a  mastef  of  the  court  Thereupon  M« 
and  N.  agreed  that  N,  shouM  buy  in  the  claims  of  G.  and  S.  at  a  discount ;  and  M* 
was  to  receive  a  fund  in  court  in  the  other  suit  N.  was  to  proceed  and  foredoea 
his  large  mortgage  as  well  as  those  thus  purchased,  and  sell  all  the  lands  mort- 
gaged.  Out  of  the  proceeds  of  Bale  and  prior  tents,  N.  was  to  retain  his  advan* 

'  ces  to  G.  and  8.  with  interest,  and  all  but  (2000  of  the  sum  taken  out  of  court 
by  M»  with  five  per  cent  interest  The  residue  was  to  be  equally  divided  be- 
tween M-  and  N. 

N.  immediately  bought  the  mortgages  of  G.  and  S.,  but  neglected  to  proceed  to  fore- 
close and  sell,  for  four  years,  by  Which  a  loos  ensued  to  the  extent  of  the  whole 
intermediate  interest  on  the  value  of  tl»  property.  In  his  answer  to  the  sait  for 
that  object,  (which  was  a  revivor  of  the  old  snita  with  supplemental  matter,)  M. 
set  up  and  proved  suoh  neglect 

Heldf  Firgi.  That  the  agreement,  in  sobstance  though  not  in  form,  was  a  tftjmi*- 
tion  in  those  suits,  disposing  of  the  rights  of  the  parties  who  executed  it. 

Second.  That  M.  could  insist  upon  his  rights  under  the  agreement,  in  adjusting  the 
distribution  of  the  fund  in  the  revived  and  supplemental  suit 
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Tkkrd,  That  N.  waa  bonnd  to  ibredoM  the  ■eenrities  and  effect  4he  eale  wkb  rea. 

■onaUe  dUi^ence, 
Fourth,  That  having  omitted  anch  diligence,  he  was  not  entitled  to  charge  intereet 

on  the  suma  stipulated  for  him  out  of  the  precoeds,  beyond  the  period  when  hy 

reasonable  diligence,  aoch  proceeds  might  hare  been  realized.    And  the  subse- 

qoent  taxes  were  also  disallowed. 
Fifth.  That  a  request  by  M.,  made  after  that  period,  not  to  sell  during  his  tempa* 

rary  absence  from  the  country,  was  not  an  acquiescence  in  the  previous  delay. 
Sixth.  That  M.  could  not  be  allowed  upon  his  answer,  for  interest  on  his  half  of 

the  surplus  proceeds  after  the  date  when  the  sale  onght  to  have  been  completed. 
June  15, 17 ;  Angnst  26, 1B44. 

In  1826,  the  complainants,  then  known  as  The  Phosnix  Fire 
Insurance  Company,  filed  their  bill  in  this  court,  to  foreclose  a 
ktrge  mortgage  executed  to  them  hy  Charles  Mowatt  on  an  un- 
diTided  third  of  the  real  estate  of  his  father  John  Mowatt,  Junior, 
which  he  claimed  by  devise.  This  suit  abated  by  the  death  of 
0De  of  the  defendants,  and  in  February,  1832,  the  company  filed 
a  Inll  of  revivor  and  supplement.  Amongst  the  new  parties 
then  introduced,  was  James  Mowatt.  In  the  meantime  a  formi- 
dable suit  had  sprung  up  io  which  certain  creditors  of  John 
Mowatt,  Junior,  were  complainants,  and  his  three  sons  and  devi- 
sees, the  PhoBnix  Insurance  Company,  F.  Graham  and  wife, 
Ferris  Pell,  and  others,  were  defendants ;  in  which  suit  James 
Mowatt  claimed  that  the  whole  remaining  estate  of  his  father, 
(aAer  paying  the  debts  of  the  estate,)  including  the  lands  mortr 
gaged  by  C.  Mowatl,  belonged  to  him  as  devisee.  The  Phcsnix 
Cbmpany  claimed  in  that  suit  that  their  mortgage  against 
Charles  Mowatt  was  a  valid  lien.  Graham  and  wife  claimed  in 
like  manner  a  mortgage  of  $12,600,  and  F.  Pell  a  mortgage  of 
$5400,  each  of  which  were  given  to  John  B.  Mowatt  (the  other 
son  of  J.  Mowatt,  Junior,)  on  his  sale  as  executor  of  certain  lands 
of  the  estate.  James  Mo  wattes  claims  were  adverse  to  all  of 
these. 

James  Mowatt  put  in  an  answer  to  the  bill  of  revivor  of  the 
PhoBnix  Company,  asserting  his  prior  right  to  the  lands  mort- 
gaged, on  the  same  grounds  which  he  set  up  in  the  creditor's 
suit. 

In  November,  1832,  and  July,  1833,  the  latter  suit  was  re- 
ferred to  a  master  to  inquire  into  the  administration  of  J.  Mow- 
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att  Junior's  estate,  and  to  report  upon  the  claims  set  up  to  the 
fund  by  and  under  the  respective  devisees  During  this  refer- 
ence, the  bill  of  revivor  appears  to  have  slept. 

Id  May,  1836,  the  master  reported  in  the  creditor's  suit  He 
found  that  there  was  due  to  James  Mowatt  from  his  brothers  as 
executors  an,d  in  respect  of  the  estate  of  his  father,  at  the  date  of 
C.  Mowatl's  mortgage  to  the  PhcEnix  Insurance  Company,  more 
than  $66,000,  which  was  nearly  or  quite  equal  to  the  whole  es- 
tate of  J.  Mowatt,  Junior,  which  then  remained.  He  neverthe- 
less reported  that  their  mortgage  had  a  priority  as  to  $6000  of 
the  fund  then  in  question.  Exceptions  were  taken  to  this  report 
by  the  Phcenix  Company,  by  James  Mowatt  and  by  other  par- 
lies. In  June,  1838,  these  exceptions  were  pending,  and  the  suil 
upon  the  bill  of  revivor  of  the  Phoenix  Company  had  again  aba- 
ted.   The  claim  of  F.  Pell  was  then  held  by  G.  Suckley. 

At  this  period,  the  complainants,  (then  known  by  their  present 
corporate  name,)  and  James  Mowatt,  in  order  to  bring  these  per- 
plexing controversies  to  a  close,  entered  into  the  agreement  in 
question,  which  was  under  seal  and  bears  date  June  28th,  1838. 
'  The  substance  of  the  agreement  was  as  follows :  The  excep- 
tions to  the  master's  report  in  the  creditors  suit,  taken  by  all  the 
parties,  were  to  be  withdrawn,  the  report  confirmed,  and  the 
fund  in  court  in  that  suit  paid  out  according  to  the  report  The 
complainants  were  to  buy  in  and  take  an  assignment  of  the 
claims  of  Graham  and  wife  and  Suckley,  at  not  more  than 
$10,000  for  the  former,  and  $6000  for  the  latter,  and  were  to 
pay  to  James  Mowatt  the  sum  of  $13,679  42,  which  was  the 
amount  in  court  in  the  creditors  suit  The  complainants  were 
also  to  file  a  bill,  or  take  such  other  proceedings  in  this  court  as 
(hey  might  deem  best  for  the  purpose,  for  the  foreclosure  of  their 
O.  Mowatt  mortgage,  and  to  procure  satisfaction  of  that  and  the 
Graham  and  Suckley  mortgages,  from  the  whole  property  mort- 
gaged. Out  of  the  intermediate  rents,  and  the  proceeds  of  the 
sale  of  the  mortgaged  property  and  of  the  claims  obtained  from 
Graham  and  Suckley,  the  complainants  were  declared  entitled  to 
retain  the  sums  paid  to  Graham  and  Suckley,  with  seven  per 
cent,  interest,  and  the  sum  to  be  paid  to  J.  Mowatt  (less  two 
thousand  dollars,)  with  five  per  cent  interest    The  residue,  de- 
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ducting  toxes  and  insurance,  was  to  be  equally  divided  between 
J.  Mowatt  and  the  complainants.  Out  of  his  half,  Mowatt  was  to 
pa V  $500  towards  the  legal  expenses  incurred  before  and  after  the 
agreement.  The  complainants  were,  as  expressed  in  the  instru- 
ment, "to  pay  thpir  own  solicitors  and  counsel  so  that  the  pro- 
perty shall  not  be  charged  with  any  expenses  heretofore  incurred 
or  hereafter  to  be  incurred,  &c.,  by  reason  of  said  mortgages  or 
claims,  or  of  this  agreement." 

There  was  a  provision  for  arbitration  in  case  of  disagreement, 
and  sundry  other  clauses  which  need  not  be  stated. 

The  complainants  immediately  purchased  the  Graham  and 
.Suckley  claims,  and  paid  to  J.  Mowatt,  the  913,579  42,  pursuant 
to  the  agreement.  They  however  omitted  to  proceed  upon  the 
mortgages  until  December  4, 1841,  when  they  filed  a  bill  of  revi- 
vor and  supplement,  reviving  the  former  suits  on  their  C.  Mow- 
att mortgage,  and  claiming  to  foreclose  the  Graham  and  Suck- 
ley  mortgages. 

In  his  answer  to  this  bill,  J.  Mowatt  set  forth  the  agreement, 
the  negligence  of  the  complainants  in  proceeding,  and  the  loss  of 
interest  thereby ;  and  claimed  that  they  should  not  receive  out  of 
the  fund,  the  interest  accrued  on  their  claims,  and  the  taxes  &c. 
paid,  after  the  time  when  by  due  diligence  they  might  have 
brought  the  lands  to  a  sale. 

In  February,  1844,  a  decree  of  foreclosure  and  sale  was  made 
in  the  original  and  revived  suits,  reserving  all  questions  between 
the  complainants  and  J.  Mowatt.  The  lands  were  sold  under 
this  decree  in  March,  1844,  and  the  gross  proceeds  were  about 
•33,000.  Their  value  was  the  same  in  1840,  that  it  was  in  1844, 
and  as  seven-eighths*  of  them  were  vacant  city  lots,  the  income 
derived  from  them  in  the  mean  time,  was  very  inconsiderable,  and 
did  not  exceed  the  taxes  and  charges  more  than  $700. 

The  complainants  claimed  to  deduct  from  the  net  proceeds,  be- 
fore dividing  under  the  agreement,  the  interest  at  the  stipulated 
rates  to  the  date  of  the  sale,  on  their  advances  for  Graham  and 
Suckley's  mortgages,  and  the  sum  received  out  of  court  by  J. 
Mowatt.  On  the  other  hand,  J.  Mowatt  insisted  that  interest  on 
those  sums  should  cease  at  the  end  of  a  year  or  eighteen  months 
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from  the  date  of  the  agreement.    On  this  question  the  cause  came 
to  a  bearing. 

Dan  Marvin  and  W.  Curtis  Noyesy  for  the  complainants* 
Dudley  Selden^  for  the  defendant  Mowatt. 

The  Assistant  Yice-Chancellor. — The  complainants  ob- 
ject preliminarily,  to  the  consideration  of  Mowatt's  claim  in  this 
suit,  because  his  remedy  is  upon  the  agreement^  by  a  suit  at  law, 
or  by  a  cross  bill,  if  he  be  deemed  entitled  to  relief  here. 

I  think  that  the  objection,  in  either  view  of  it,  is  unfounded. 

By  the  agreement,  the  parties  compromised  their  respective 
claims,  and  combined  all  the  outstanding  liens.  These  were  to  be 
carried  forward  to  a  sale,  and  the  proceeds  distributed  in  specified 
proportions.  The  old  foreclosure  suits,  though  abated,  were  not 
dismissed,  and  were  actually  revived  and  used  to  effect  the  final 
sale.  The  agreement  was  in  substance,  though  not  in  form,  a 
stipulation  in  those  foreclosure  suits  and  the  creditors  suit,  uni- 
ting the  rights  of  these  parties  and  providing  for  the  ultimate  dis- 
posal of  the  fund.  The  question  is  now  for  the  first  time  pre- 
sented between  them,  and  I  am  not  sure  but  that  this  agreement, 
if  it  had  been  produced  at  the  hearing,  without  being  set  forth  in 
the  answer,  would  have  entitled  Mowatt  to  a  reference  upon  the 
distribution  of  the  fund. 

Be  that  as  it  may,  I  entertain  no  doubt  but  that  the  court 
is  bound  to  consider  it  in  this  stage  of  the  suit.  We  are  now 
upon  the  disposition  of  the  fund  created  by  this  stipulation,  and 
the  question  is,  whether  the  complainants  shall  be  permitted  to 
take  out  of  it  the  interest  on  their  claims,  and  the  charges  on  the 
property  beyond  a  certain  period.  They  obtain  the  principal  of 
those  claims,  and  the  interest  conceded  to  them,  by  force  of  this 
stipulation.  And  by  force  of  the  same  instrument,  Mowatt  insists 
that  tliis  disputed  interest  and  those  charges,  shall  not  be  paid 
out  of  the  fund,  to  diminish  the  share  which  the  stipulation  re- 
served to  him.  It  appears  to  me  that  as  between  these  parties, 
Mowatt's  right  to  raise  the  question  and  claim  the  fund  here, 
stands  on  the  same  footing  that  sustains  the  complainants  right 
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fo  that  part  of  the  fund  which  is  undisputed.  As  to  them,  the 
fonner  decree  settles  nothing  and  forecloses  nothing,  on  this  sub- 
ject 

This  is  not  an  attempt  to  set  up  damages,  or  to  make  a  set  off, 
as  was  suggested  by  the  learned  counsel  for  the  complainants. 
The  simple  point  is,  to  what  extent  shall  the  complainants  receive 
interest  and  charges  under  a  stipulation  for  the  division  of  the 
fund  in  Utigation. 

I  now  come  to  the  ground  upon  which  Mowatt  insists  that 
the  complainants  shall  not  receive  the  interest  in  question.  It  is, 
that  they  took  upon  themselves  to  carry  on  the  foreclosure,  they 
were  bound  to  do  it  with  diligence ;  and  if  they  had  iHt)ceeded 
with  diligence,  the  fund  would  have  been  realized  more  than 
four  years  sooner  than  it  was. 

1.  The  agreement  is  explicit  that  the  complainants  shall  fore- 
close the  mortgages. 

2.  It  is  a  consequence,  that  they  were  to  do  it  with  reasona- 
ble diligence. 

The  agreement  does  not  enable  the  defendant  to  move  in  the 
matter.  Not  only  that,  but  he  thereby  relinquished  his  claims 
and  standing  in  the  creditors  suit,  where  he  was  an  actor,  and 
could  have  urged  forward  the  proceedings.  His  rights  and  in- 
terests were  all  merged  in  the  stipulation.  He  was  powerless, 
and  wholly  dependent  upon  the  diligence  of  the  complainants. 
It  may  be  conned,  for  the  sake  of  the  argument,  that  there  was 
no  such  relation  as  that  of  principal  and  agent  created  by  the 
stipulation  ;  and  it  is  clear  that  the  forsclosure  was  to  be  prose-^ 
cuted  for  the  joint  benefit.  Yet  it  does  not  follow  that  the  com> 
plainants  were  at  liberty  to  proceed  or  not,  at  their  option ;  much 
less  that  there  was  an  adequate  remedy  open  for  Mowatt  by 
filing  his  own  bill. 

A  recent  case  in  England  before  the  Yice-Chancellor,  Sir 
James  Wigram,  is  a  commanding  authority  on  this  point 
{Sowerby  v.  Clayton^  March  26,  1844,  8  Lond.  Jurist  Rep. 
697.Xa)    There  W.  Sowerby,  an  administrator,  with  the  will 


(a)  Now  wportad  in  3  Hire,  430. 
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annexed,  filed  a  bill  for  the  administration  and  settlement  of  the 
estate  in  1823.  In  July,  1824,  an  order  was  made  for  the  sale 
of  certain  reduced  annuities,  old  and  new  four  per  cent,  stocks, 
and  bank  and  East  India  stocks,  and  for  the  investment  of  the 
proceeds  in  bank  £3  per  cent,  consols.  The  complainant  did 
not  sell  out  those  funds,  nor  prosecute  the  order  during  his  life, 
and  he  died  in  August,  1838.  The  legatees  under  the  will  oi 
his  testator  (who  were  parties  defendant  in  his  administration 
suit,)  claimed  to  charge  his  representatives  with  the  loss  which 
they  had  sustained  by  his  omission  to  sell  out  and  invest  in  bank 
consols  pursuant  to  the  order.  The  Yice-Chancellor  sustained 
the  claim,  and  decided  that  W.  Sowerby  was  bound  to  have 
prosecuted  the  order  of  July,  1824,  obtained  by  hiniself ;  and  it 
was  no  excuse  for  his  having  omitted  to  do  so,  that  the  defen* 
dants  in  the  administration  suit  might  themselves  have  applied 
to  have  the  order  carried  into  effect. 

Next,  are  the  complainants  chargeable  with  the  want  of  rea- 
sonable diligence  ?  The  stipulation  was  made  June  28th,  1838. 
Their  bill  was  filed  December  4th,  1841.  They  seek  to  account 
for  this  long  delay  on  two  grounds ;  viz.  the  inherent  difficulty 
and  perplexity  of  the  case,  and  the  acquiescence  of  Mowatt. 

In  regard  to  the  first,  I  shall  be  sufficiently  liberal,  if  I  take 
the  estimate  of  their  own  counsel,  Mr.  Marvin.  He  testifies  that 
in  his  opinion,  if  the  proceedings  had  been  commenced  imme* 
diately  after  the  execution  of  the  stipulation,  it  would  have  taken 
at  least  a  year  and  a  half  to  have  made  the  necessary  inquiries 
and  searches,  prepared  and  filed  the  bill,  served  process,  adver- 
tised the  absent  defendants,  procured  the  appearance,  &c.  of  the 
infant  defendants,  obtained  a  decree  and  procured  a  sale  of  the 
mortgaged  premises. 

With  this  allowance,  the  sale  ought  to  have  taken  place  the 
first  of  January,  1840.  Proceeding  from  the  date  of  Suckley's 
assignment,  it  would  be  the  24th  of  January ;  but  as  the  pay- 
ment of  the  $13,679  42  was  made  on  the  28th  June,  1838,  it 
must  be  inferred  that  his  assignment  had  then  been  negotiated. 

Then  as  to  Mowatt's  acquiescence.  The  whole  proof  of  this 
consists  in  his  request  when  leaving  for  Europe,  after  the  time 
when  the  decree  should  have  been  had,  that  a  sale  might  not 
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tl&ke  place  during  his  absence.  The  same  testimony  shows  that 
up  to  the  time  of  his  departure,  he  had  been  urging  that  the 
proceedings  should  be  brought  to  a  completion,  to  a  decree,  so  as 
to  be  ready  to  sell  at  any  time  when  deemed  advahtageous.  I' 
am  sure  that  such  a  request  not  to  sell,  made  at  that  period  of 
the  affair,  is  no  acquiescence  in  the  precedent  delay  to  institute 
Ihe  proceedings. 

It  was  agreed  by  the  counsel,  that  about  seven-eighths  in 
value  of  the  premises  sold,  were  vacant  lots ;  and  they  also  con- 
curred in  their  deductions  from  the  testimony,  that  the  premises 
were  worth  as  much  in  January,  1840,  as  the  actual  sales  iu 
1844,  and  would  have  produced  the  same  aggregate. 

The  result  is,  that  if  the. complainants  had  proceeded  withtt^it 
diligence  for  which  they  had  contracted,  and  which  their  duty  to 
the  defendant  enjoined  upon  them;  the  fnnd  arising  from  the' 
sale  would  have  been  reaUzed  in  January,  1840.  Allowing  a 
reasonable  time  to  complete  the  sale,  I  will  assume  the  first  of 
February,  1840,  as  the  period  when  it  ought  to  have  been  in  the 
hands  of  the  master. 

It  would  be  manifestly  wrong  and  inequitable,  to  allow  them 
interest  during  the  time  that  has  since  elapsed ;  and  in  the  dis* 
tribution,  the  interest  on  their  claims  must  cease  on  the  1st  day 
of  February,  1840. 

From  the  gross  proceeds  of  the  sale,  the  master's  bill  and  the 
costs  of  the  infant  defendants  are  to  be  deducted ;  but  the  $216  14, 
paid  by  the  master  for  the  taxes  of  1842  and  1843,  are  not  to 
be  allowed  out  of  the  proceeds.  From  the  net  proceeds  thus  ob- 
tained, the  complainants  are  entitled  to  retain  the  respective  sums 
mentioned  in  the  stipulation,  with  the  interest  to  February  1, 
1840,  at  the  rate  agreed  upon. 

The  residue  is  to  be  divided  equally  between  them  and  James 
Mowatt,  they  retaining  from  his  half  the  $5(K),  for  expenses. 

To  this  residue,  before  its  division,  there  is  to  be  added  the 
$200  received  by  the  complainants  from  the  release  of  the  Wil- 
liam-street lot,  and  the  rents  received  from  the  same  lot  which  ac- 
crued prior  to  February,  1840.  Also  such  other  net  income  as 
accrued  prior  to  that  day,  as  exhibited  by  the  receiver's  account 
and  other  papers  in  the  cause. 


lie  CASES  m  CHANCERY.    ' 

Beaoham  t.  Eckford'i  Exoooton. 

This  is  all  susceptible  of  a  ready  computation,  and  I  porceive  no* 
necessity  for  a  reference. 

I  cannot  allow  Mowatt's  claim  for  interest  since  Febniary,  1840, 
on  the  balance  due  to  him.  That  is  a  distinct  sabstantiTe 
claim  for  positive  relief,  which  is  not  covered  by  the  stipulation^ 
and  is  thus  beyond  the  scope  of  the  suit  as  now  constituted. 

There  must  be  a  decree  according  to  the  foregoing  directions. 


Beacham's  Assignees  i;.  Eckford's  Executors, 

In  copartnership  cases,  where  the  written  agreement  between  the  parties  is  doubt* 
fal  in  its  terms,  their  subsequent  conduct  under  it,  is  admisMble  in  aid  of  the  eon* 
■truction  of  the  instrument  and  determinbg  the  question  of  intent 

There  is  no  general  rule  fixing  the  date  of  the  dissolution  of  a  partnenhip  as  the 
period  from  which  interest  is  to  be  computed  against  the  partner  who  is  indebted 
to  his  associate. 

The  allowance  or  refusal  of  interest  in  euch  cases,  depends  upon  the  circnmstaneee 
of  each. 

E.  in  New  York  and  B.  in  Ballimorei  were  partnen  in  building  a  frigate  in  Balti* 
timore,  and  subsequently  in  conducting  a  ship-yard  there.  £.  made  the  advancei 
on  building  tho  frigate  and  received  the  price ;  and  in  1827,  three  years  before  the 
dissolution,  was  aware  in  general  terms  that  in  a  settlement  of  their  accounts 
there  would  be  a  large  balance  due  to  B.  but  he  did  not  know  what  such  bal- 
aoce  was.  There  never  was  any  settlement  made  between  the  partners.  The  ac* 
counts  were  kept  at  Baltimore,  and  there  Were  eztensiye  transactions  aAerwaida» 
so  that  at  the  dissolution,  in  1830,  though  E.  might  have  well  inferred  that  he 
owed  B.,  he  had  no  means  of  ascertaining  what  was  the  true  balance.  E.  in 
1837,  applied  to  B.  for  an  aocouot,  which  B.  promised  to  send  from  time  to  time, 
but  it  was  neyer  sent  And  E.  neglected  to  furnish  bis  aeoonats  to  B.  when  re* 
quested.  £•  died  in  1832,  and  there  was  no  accurate  statement  of  the  aeeoonln 
made  out  uuiil  1837,  aAer  a  suit  was  commenced  by  B.'s  assignees  against  £'• 
executors,  for  a  settlement.  Such  statement  was  then  made  known  to  the  ex- 
ecutors ;  and  it  thereby  appeared  that  there  was  a  balance  of  more  than  |(27,000 
due  from  E.  to  B.  in  1830. 

Held,  that  both  parties  had  been  remiss  in  their  duty ;  that  B.  should  have  Aimisbed 
his  accounts  so  as  to  put  R.  in  default;  that  E.*s  exeouton  should  not  be  charged 
with  interest  from  the  date  of  the  difsolotion  on  the  balance  alterwards  found  to 
have  been  then  due  from  E. ;  but  that  they  were  liable  to  pay  interest  fhmi  1837, 
the  date  when  they  were  authentically  informed  of  the  extent  of  such  bsJancOt 
because  although  the  suit  was  then  in  progress,  they  might  have  paid  the 
tained  amount  into  court  for  the  benefit  of  B.'s  assignt 
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Oa  tbe  diMolntion  of  a  paitaenhip  between  penonn  rMidtiig  at  difiennt  plaoat,  it  m 
the  doty  of  each  partner  to  furnish  to  the  other  all  their  aceoantt,  and  to  en- 
deavor to  adjust  them  and  aicertain  the  balance ;  and  when  the  same  ie  eacer- 
tained,  the  one  indebted  most  pey  inch  balance. 

TUi  is  mpwwSly  the  doty  of  tbe  partner  at  the  place  where  the  prinoipal  buineM 
has  been  transacted. 

Upon  the  death  of  a  copartner,  this  daty  becomes  imperative  apon  the  larviror,  and 
if  he  neglect  it,  he  will  lose  interest  en  the  balance  which  may  subsequently  ap- 
pear to  have  been  due  to  him. 

In  a  salt  by  the  assipiees  of  one  partner  against  the  ezecnton  of  the  other,  lor  a 
settlement  of  the  partnership  acooonts,  it  appeared  that  both  parties  had  beea  in 
default ;  the  accounts  were  intricate,  the  questions  upon  them  doubtful,  and  though 
a  laige  balance  was  found  due,  a  portion  of  the  claim  equally  large,  was  disallowed. 
No  costs  were  given  to  either  party. 
May  90,  d4, 35 ;  August  28,  1644. 

The  bill  was  filed  on  the  19th  day  of  September,  1835,  by 
Matthew  Kelly  and  James  Frazier  as  assignees  of  James  Beacham 
of  the  city  of  Baltimore,  against  the  executors  of  Henry  Eckford, 
formerly  of  the  city  of  New  York,  deceased,  for  an  account  of  cer- 
tain copartnership  dealings  between  Eckford  and  Beacham.  It 
appeared  that  shortly  before  the  28th  of  January,  1825,  Mr.  Eck- 
ford who  was  a  yery  extensive  ship*builder  in  New  York,  entered 
into  a  contract  with  M.  Rebello,  the  Charge  of  the  Emperor  of 
Brazil,  to  build  for  his  government  two  first  class  frigates,  for 
which  he  was  to  receive  $350,000  each.  His  contract  also  pro- 
vided for  his  being  paid  in  addition,  for  the  fitment  and  arma- 
ment of  the  vessels,  in  case  he  was  required  to  and  did  fit  and 
furnish  them  for  sea. 

Mr.  Eckford  having  determined  to  build  one  of  the  frigates  in 
Baltimore,  entered  into  a  contract  with  Beacham,  who  was  a  ship* 
builder  at  that  port,  by  which  it  was  mutually  agreed  that  they 
should  build  the  vessel  on  joint  account,  Mr.  E.  making  the  ne- 
cessary advances  and  furnishing  the  live  oak  and  some  other  ma- 
t^ials.  The  frigate  was  built  accordingly,  and  was  finished 
in  the  summer  of  1826.  She  was  called  the  "Baltimore."  On 
her  completion,  Mr.  Eckford  at  M.  Rebello's  request,  proceeded 
and  fitted  her  out  for  sea,  and  sent  her  with  a  small  armament 
and  a  complement  of  officers  and  men,  to  Rio  Janeiro,  and  in  1827 
he  shipped  the  residue  of  her  armament  to  Brazil  directly  from 
New  York.    B.  aided  E.  in  procuring  such  of  the  fitments  iq 
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1826,  as  were  furnished  in  Baltimore,  and  they  were  put  on  boarS 
the  frigate  there  under  his  direction. 

Mr.  Eckford  received  the  stipulated  price  for  the  frigate ;  and 
also  the  payments  for  the  fitment  and  armament,  on  which  there 
was  a  large  profit.  When  the  frigate  was  about  to  sail  it  became 
necessary  to  give  bonds  under  the  Neutrality  Act  of  Congress, 
which  was  done  by  E.  and  B.  with  two  sureties,  in  the  sum  of 
$6U0,000,  Mr.  E.  being  good  for  that  amount,  and  Beachanx 
being  of  comparatively  limited  means.  For  this  service  $12,000 
was  paid  to  Eckford. 

The  partnership  in  the  Baltimore  ship-yard  continued  until 
November  6,  1830,  during  which  time  several  other  vessels  were 
built,  and  others  repaired. 

Mr.  Eckford  died  in  November,  1831.  Requests  for  accounts 
were  made  on  both  sides  from  1827  onward,  but  none  were  fur- 
nished so  as  to  exhibit  a  full  statement,  and  no  settlement  ever 
took  place.  A  large  balance  was  claimed  by  B.  to  be  due  to  him 
from  the  estate  of  E.,  which  in  the  bill  was  alleged  to  be  at  least 
925,000,  and  the  executors  were  repeatedly  called  upon  to  ac- 
count and  pay,  which  calls  they  met  by  a  request  for  the  Balti- 
more books  and  accounts.  No  accurate  statement  and  balance 
sheet  of  the  partnership  transactions  was  ever  made  up  until 
June,  1837.  The  one  then  made  was  furnished  to  the  execu* 
torS)  and  it  exhibited  a  balance  due  from  Eckford  to  Beacham  at 
the  dissolution,  which  on  the  most  favorable  footing  for  the  ex- 
ecutors, exceeded  $27,000.  They  did  not  pay  or  offer  any  sum 
to  the  assignees  of  Beacham,  or  bring  any  amount  into  court  for 
their  benefit.  , 

The  suit  had  then  been  pending  nearly  two  years,  and  in  No- 
vember, 1839,  it  was  referred  to  David  Cod  wise,  Esq.,  one  of  the 
masters  of  the  court,  to  take  and  state  the  partnership  accounts. 

On  the  reference,  the  complainants  claimed  that  Beacham  was 
equally  interested  with  Eckford  in  the  outfit  account  of  the  frig- 
ate Baltimore,  and  in  the  sum  received  for  bonding  her.  Also 
that  they  were  entitled  to  interest  from  the  date  of  the  dissolu- 
tion, on  the  balance  ascertained  to  have  been  at  that  time  due 
from  Eckford  to  Beacham.  The  master  allowed  all  these  claims^ 
and  in  February,  1844,  made  his  report,  by  which  it  appeared 
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that  there  was  due  from  the  estate  of  Eckford  to  the  complain- 
ants  $37,879  49  of  principal  and  935,280  53,  of  interest ;  in  all 
•73,160  02.  He  also  reported  the  balance  which  would  be  due 
on  omitting  the  outfit  account  and  the  sum  paid  for  bonding,  on 
which  footing  there  was  due  of  principal  $27,494  77,  and  of  in- 
terest, $25,608  32,  making  a  total  of  $53,103  09. 

The  defendants  excepted  to  the  master's  report  in  respect  of 
all  the  allowances  beyond  the  principal  sum  of  $27,494  77 ;  and 
the  cause  came  on  to  be  heard  on  their  exceptions,  with  the 
pleadings,  evidence,  and  the  proceedings  and  testimony  before 
the  master. 

The  principal  part  of  the  argument,  and  of  the  judgment  of 
the  court,  related  to  the  questions  affecting  Beacham*s  claim  to 
participate  in  the  outfit  and  bonding  of  the  frigate.  The  reporter, 
believing  that  this  part  of  the  case  is  not  of  sufiicient  interest  to 
warrant  its  insertion,  has  omitted  the  whole  of  it,  with  the  excep- 
tion of  a  single  point ;  and  the  report  is  limited  to  that  point  and 
the  question  of  interest 

Some  additional  facts  will  be  found  mentioned  in  the  opinion. 

F.  B.  Cutting  and  Murray  Hoffman^  for  the  defendants  in 
rapport  of  the  exceptions. 

J.  L.  Mason  and  /.  Prescott  Hall^  for  the  complainants. 

The  Assistant  Yice-Chancellor,  (first  examined  the 
exception  relating  to  the  profits  and  commissions  on  the  outfit 
account  of  the  frigate,  and  after  discussing  the  question  upon 
the  terms  of  the  respective  agreements  between  M.  Rebello  and 
Eckford,  and  between  the  latter  and  Beacham,  and  upon  the 
testimony  bearing  upon  the  first  agreement,  proceeded  as  fol* 

lows.) 

I  have  stated  that  the  testimony  convinces  me  that  the  outfit, 
and  all  beyond  what  was  embraced  in  the  contract  for  $360,000, 
were  in  pursuance  of  a  new  contract  between  Eckford  and  Re- 
bello, or  were  furnished  upon  a  quantum  meruit. 

Is  there  any  evidence  that  B^ham  was  concerned  with  E.  in 
this  transaction  ? 
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Such  testimony  as  there  is,  touching  this  point,  bean  also  upon 
the  question  of  intent  in  the  copartnership  agreement,  as  illus* 
trated  by  the  subsequent  conduct  of  the  parties.  This  mode  of 
arriving  at  the  construction,  where  the  instrument  itself  is  doubt* 
ful,  is  well  settled  in  partnership  cases.  (Story  on  Part.  287, 
288,  §  191,  192;  Collyer  on  Part.  112,  B.  2,  ch.  2,  }2.  Geddes 
T.  Wallace^  2  Bligh's  R.  270,  297.  And  see  Share  r.  Wilson^ 
9  Clark  Sc  Fin.  666,  per  Tindal,  Ch.  J. ;  S.  C.  in  11  Simons,  592, 
616  note,  and  6  Scott's  New  R.  968 ;  Attorney  General  v.  Drumr 
mand,  I  Dr.  ic  Warren,  368,  per  Sugden,  Chancellor.) 

In  support  of  Beacham's  right  to  participate,  the  complainants 
rely  upon  the  fact  that  he  furnished  a  portion  of  the  outfit  from 
the  joint  funds  at  Baltimore ;  upon  the  entries  in  the  books  of 
Eckford ;  and  upon  the  inference  that  the  outfit  was  an  incident 
to  the  copartnership  business,  and  there  was  no  motive  for  R  to 
engage  in  it,  or  justice  in  E.'s  asking  him  to  engage  in  it,  unless 
he  was  to  be  interested  in  its  benefits. 

I  have  already  adverted  to  these  inferences,  and  will  obeerve 
nothing  farther  on  the  subject,  except  to  say  that  the  outfit  was 
not  an  incident  to  the  building.  It  was  a  distinct  branch  of  busi- 
ness, defined  as  such  in  Rebello's  contract ;  and  he  was  at  liberty 
to  employ  any  one  or  more  to  supply  it,  and  could  have  it  put  on 
board  in  Baltimore,  New  York,  or  elsewhere. 

The  circumstance  that  so  much  of  the  outfit  as  was  furnished 
in  1826,  was  put  on  board  at  Baltimore,  does  not  give  to  it  the 
character  oi  an  incident  to  the  building,  any  more  than  if  it  had 
been  put  on  board  in  New  York.  To  recur  to  the  facts  relied 
upon. 

After  the  frigate  was  launched,  when  by  his  contract  Sebello  was 
to  receive  her,  and  Eckford's  duty  was  performed ;  Rebello  employ- 
ed Eckford  to  deliver  the  ship  at  Rio  Janeiro,  and  to  furnish  her 
with  the  furniture  and  armament  requisite  for  such  a  vessel  when 
fully  armed.  This  included  of  course  the  victualing  and  man- 
ning the  riiip  for  her  outward  voyage.  She  was  at  Baltimore, 
and  it  was  a  needless  expense  to  bring  her  to  New  Yorir,  to  fit 
her  out  and  send  her  to  sea.  It  was  therefore  done  at  the  port 
of  Baltimore.  Eckford  having  a  partner  there  in  a  ship-yard, 
and  an  agent,  Hazel,  in  whom  he  had  confidence,  made  uae  of 
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tbeif  aid  in  fitting  out  the  ship.  They  were  drawing  upon  him 
constantly  for  moneys.  And  Beacham  paid  for  a  large  portion 
of  the  outfit  made  in  1826,  out  of  those  funds,  and  by  delivering 
drafts  on  Eckford  directly  to  the  outfitters.  I  might  say  that 
Hazel  was  as  much  an  actor  as  Beacham,  but  B.  was  the  princi^ 
cipal  there  and  H.  a  clerk.  Eckford  himself  procured  in  New 
York,  and  sent  to  Baltimore,  a  still  larger  portion  of  the  outfit. 

Now  I  cannot  perceive  that  these  facts  establish  any  agree« 
ment  for  Beacham  to  share  in  the  outfit.  He  acted  for  E.,  at  his 
request;  and  by  drawing  the  drafts,  chiefly  with  his  means.  He 
may  have  done  this  as  a  gratuity,  or  he  may  have  expected  com- 
pensation ;  but  I  cannot  say  that  he  did  it  as  a  partner. 

If  the  right  to  share  rests  upon  the  sole  ground  that  B.  trans^ 
acted  a  part  of  it  in  Baltimore,  it  must  either  be  limited  to  the 
part  which  he  transacted,  or  else  it  is  a  good  right  to  the  extent 
of  the  whole  artoament  contract  with  Rebello.  If  B.  were  inter- 
ested in  what  E.  furnished  in  New  York  in  1826,  why  is  he  not 
equally  interested  in  what  E.  furnished  on  the  same  contract  in 
1827?  The  latter  was  as  much  an  incident  to  building  the 
frigate  as  the  former,  and  they  were  partners  in  the  ship-yard  at 
Baltimore  in  1827.  It  would  seem  that  the  claim  for  the  arma- 
ment, which  was  at  first  asserted  on  the  reference  and  then  with- 
drawn, was  deemed  rather  too  bald  by  the  complainants  them* 
selves.  Yet  it  is  difficult  to  see  why  it  is  any  weaker  than  the 
claiifi  for  the  outfit  furnished  in  L826,  which  included  a  part  of 
the  armament. 

Next,  the  evidence  derived  from  Eckford's  books.  It  appears 
that  he  opened  an  account  against  '*  Baltimore  Frigate,'Mn  which 
he  entered  indiscriminately,  his  disbursements  for  the  frame  and 
building,  as  well  as  for  the  outfit,  and  so  much  of  the  armament 
as  went  forward  in  1826.  And  it  is  argued  that  this  was  either  to 
exhibit  his  profit,  or  by  way  of  an  account  against  Beacham ; 
and  in  either  event,  shows  that  he  deemed  the  building  and  out- 
fit as  one  contract  and  one  transaction.  Under  this  account,  the 
profits,  as  well  as  the  cost  price,  are  entered  on  many  articles 
bought  for  the  outfit ;  and  it  was  argued  that  this  fact  proves  that 
the  account  could  not  have  been  kept  as  one  against  Rebello,  or 
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to  show  Eckford  the  whole  cost  of  the  frigate ;  and  thus  it  must 
have  been  an  account  against  Beacham. 

It  is  somewhat  doubtful  with  what  view  the  account  was  kept. 
It  was  not  an  account  against  Beacham,  for  two  reasons.  There 
is  a  distinct  account  against  him  in  the  ledger,  in  which  all  his 
drafts  are  charged  to  him  ;  and  the  profits  on  the  outfit  are  en* 
tered  in  the  frigate  account,  which  could  not  be  a  charge  against 
B.,  even  if  the  outfit  itself  were.  I  give  no  heed  to  the  suggestion 
that  E.  intended  this  as  an  account  against  Beacham,  and  de- 
signed to  defraud  him  by  these  entries.  It  is  absurd  to  suppose 
that  B.  would  pass  over  without  discovery,  a  charge  of  five  cents 
a  pound  for  shot,  entered  expressly  as  an  extra  charge  on  a 
bill  previously  entered,  when  the  five  cents  extra  was  double  the 
whole  cost  of  the  article.  Similar  instances  might  be  mentioned. 
And  if  I  were  compelled  to  believe  that  Mr.  Eckford,  whose  ledger 
shows  that  he  was  then  dealing  in  building  vessels  for  foreign 
governments  to  the  amount  of  millions  of  dollars,  would  stoop 
to  so  pitiful  a  fraud  on  his  partner  in  a  sub-contract ;  I  surely 
discover  no  evidence  in  the  case  to  induce  me  to  think  that  he 
was  so  weak  and  foolish  as  to  place  the  record  of  it  on  the  face 
of  his  account  with  that  partner. 

The  ledger  discloses  a  similar  account  in  all  respects  with  the 
Amazon,  the  other  frigate  built  for  Rebello.  And  my  opinion 
upon  the  whole  is,  that  the  account  against  the  Baltimore,  was 
designed  to  furnish  at  one  view,  the  dcUa  for  an  account  against 
Rebello  for  the  extra  charges,  and  for  ascertaining  the  profit  on  the 
whole.  If  as  I  suppose,  the  outfit  was  not  furnished  under  the 
original  contract  with  Rebello,  the  great  per  centage  charged  on 
the  ball  and  other  articles,  was  not  incorrect.  At  all  events,  this 
account  does  not  aid  me  in  sustaining  Beacham's  claim  to  share 
in  the  outfit    In  that  respect  it  proves  nothing  for  either  party. 

I  now  come  to  some  evidence  on  the  other  side.  Henry  Hazel 
was  the  accountant  who,  by  the  agreement  between  E.  and  Beach- 
am,  was  to  keep  the  books  of  the  concern  in  Baltimore,  and  he 
kept  them  from  1826,  till  1827  or  1828.  When  the  outfit  charges 
came  to  be  paid,  Hazel  supposing  that  they  were  not  within  the 
contract  for  building  the  frigate,  or  within  the  ship-yard  business 
of  Eckford  and  B.,  opened  a  separate  account  against  the  frigate 
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for  those  charges,  and  they  were  all  entered  in  that  account  from 
time  to  time  as  they  were  paid.  All  the  charges  and  expenses 
for  building  the  frigate  he  had  entered  under  ''Ship  Yard "  ac- 
count, and  such  as  were  paid  in  the  summer  and  fall  of  1826,  af- 
ter he  commenced  the  separate  account,  were  entered  there  still. 
It  was  perfectly  proper,  assuming  that  the  outfit  was  Eckford's 
alone,  to  enter  it  in  some  form  on  the  books  of  E.  and  Beacham'; 
because  the  payments  were  made  in  that  concern,  and  there  were' 
no  other  books  in  which  B.  could  enter  them.  Its  propriety  is 
also  shown  by  the  fact  that  a  small  account  of  money  paid  by 
B.  for  E.,  and  without  dispute  for  E.  individually,  appeared  in 
the  same  books. 

It  is  true  that  Eckford  told  Hazel  to  open  such  separate  ac- 
count  against  the  frigate  for  outfit,  and  this  was  about  the  time 
the  first  disbursements  were  made  for  that  purpose.  This,  if  it 
proves  anything,  proves  that  E.  did  not  suppose  or  intend  that 
B.  had  any  interest  in  the  outfit.  No  separate  account  was  ne- 
cessary, if  this  was  a  co-partnership  transaction,  for  the  "  Ship 
Yard"  account  would  exhibit  the  items  just  as  well  as  anew 
one. 

The  new  account  thus  opened,  was  in  effect  therefore,  an  ac- 
count against  Eckford  individually.  So  it  would  appear  to 
Beacham,  and  so  Hazel  treated  it  throughout,  down  to  the  time 
that  he  prepared  for  the  complainants,  while  testifying  in  this 
cause,  the  book  given  in  evidence  as  exhibiting  the  accounts  be* 
tween  Eckford  and  Beacham.  This  outfit  account  was  thus 
opened  and  continued  by  Beacham^s  clerk,  in  his  own  ship-yard, 
and  under  his  daily  observation,  and  I  cannot  doubt,  with  his 
knowledge  and  approbation.  How  can  I  resist  the  conclusion 
which  is  forced  upon  me,  that  he  understood  its  object,  and  did 
not  imagine  that  he  had  any  interest  in  the  outfit  1 

Ther^  is  further  testimony  that  leads  to  the  same  conclusion, 
which  is  to  be  found  in  Beacham's  letters,  relative  to  a  settle- 
ment In  one  to  Eckford,  he  says,  ''  1  am  desirous  of  having  the 
books  adjusted,  which  1  cannot  do  for  the  want  of  j/our  accounts 
against  the  yard J^  In  another, he  says  ''we  have  all  our  ac- 
counts posted  and  settled  as  far  as  practicable  without  yolir  ac- 
counts  against  the  yardJ^    In  a  letter  to  Mr.  Clinch,  he  asks  to 
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be  furnished  with  a  list  of  Mr.  "Eckhvd^s payments eiui  charges; 
and  in  another  letter  to  Clinch,  he  says  there  was  a  number  of 
articles  furnished  for  the  use  of  the  concern  by  Mr.  E.  of  which 
he  never  has  had  an  account  from  E. ;  aiid  if  he  had  those  ac- 
counts there  would  be  no  difficulty  in  bringing  the  whole  matter 
to  a  close  forthwith. 

In  the  two  last  letters,  there  are  expressions  which  favor  the 
claim  that  all  the  moneys  for  which  he  drew  on  E.,  were  dis- 
bursed on  joint  account.  But  it  appears  to  me  that  these  are  of 
no  force,  on  looking  at  this  prominent  assertion  so  often  repeated, 
that  Beacham  required  nothing  but  an  account  of  Eckford's  dis« 
burse  men ts  to  balance  their  books,  and  close  the  whole  matter. 
This  seems  utterly  irreconcileable  with  the  position  that  B.  was 
interested  in  the  outfit.  He  asks  for  no  account  of  Eckford*s  re- 
ceipts from  Rebello,  an  account,  without  which  the  matter  never 
could  be  closed,  if  the  outfit  were  to  be  brought  in.  There  was 
nothing  on  the  books  at  Baltimore  to  show  what  E.  had  received 
for  the  outfit  and  armament.  It  is  not  pretended  that  B.  knew 
any  thing  about  it. 

Yet  he  asseverates  over  and  over,  that  if  E.  or  his  executors 
will  send  him  a  statement  of  moneys  paid,  he  will  adjust  the 
books  at  once  and  close  the  whole. 

He  could  not  do  what  he  alleged,  if  the  outfit  were  any  part  of 
the  joint  concern.  He  could  do  it  with  ease,  if  it  were  not.  In 
the  matters  of  conceded  joint  account,  Eckford  had  received  but 
a  single  sum,  the  $350,000,  stipulated  for  the  frigate  at  the  out- 
set, and  Beacham  needed  no  statement  or  account  of  that  great 
item,  to  enable  him  to  make  a  settlement. 

Upon  the  whole,  I  do  not  think  that  by  the  terms  of  the  co- 
partnership agreement,  Beacham  was  to  be  interested  in  the  outfit 
or  armament  for  the  frigate.  In  looking  to  the  practical  construc- 
tion of  the  parties  under  the  agreement,  I  find  that  it  confirms 
that  opinion.  And  the  evidence  does  not  satisfy  me,  that  the 
parties  ever  expected  or  intended,  either  in  view  of  the  written 
agreement,  or  without  regard  to  it,  that  Beacham  was  to  be  inter- 
ested in  the  outfit  or  armament. 

Eckford  was  the  contractor  for  it  in  his  own  name.  The  bnr- 
theu  of  proving  an  interest  in  Beacham  lies  upon  the  complain- 
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ants ;  and  although  it  is  with  great  diffidence  that  I  differ  from 
the  accomplished  and  experienced  master  who  made  the  report, 
iny  judgment  is  clear  that  they  have  not  sustained  their  claim  in 
regard  to  the  outfit. 
The  first  exception  is  therefore  allowed. 

(The  court  next  investigated  the  exception  relative  to  the  pay- 
ment of  912,000  for  bonding  the  frigate,  and  decided  that  it  was 
well  taken,  and  that  Beacham  was  not  entitled  to  participate  in 
that  sum  with  Eckford. 

The  opinion  then  proceeded.) 

The  third  exception  is  to  the  allowance  of  interest  by  the  mas- 
ter on  the  balance  found  due  from  Eckford.  After  deducting 
the  outfit  account  and  all  extras,  it  appears  that  there  was 
$27,494  77  due  from  Eckford  to  Beacham,  on  the  6th  of  Novem- 
ber, 1830,  the  date  fixed  upon  as  the  termination  of  the  copart- 
nership. A  sum  which  was  unquestionably  of  great  moment  to 
Beacham,  however  inconsiderable  it  may  have  appeared  to  Mr. 
Eckford  in  his  gigantic  enterprises. 

The  master  has  charged  his  estate  with  interest  from  the  time 
of  the  dissolution. 

The  question  is  one  of  much  difficulty  as  well  as  importance, 
and  the  right  disposition  of  it  has  caused  me  no  small  degree  of 
anxiety. 

The  books  to  which  I  was  referred,  do  not  furnish  anything 
decisive. 

Mr.  Collyer  says,  that  in  the  cases  where  interest  is  decreed, 
the  partner  paying  it  is  considered  in  equity  as  a  trustee  for  the 
copartnership.    (Colly,  on  Part.  B.  2,  ch.3,  §  4,  art.  11.) 

The  principles  applicable  to  trustees  would  afford  a  plain 
guide,  but  I  apprehend  that  other  considerations  affect  most  of 
the  cases.  In  Crawshay  v.  CoUins,  15  Yes.  218,  which  was 
cited  by  Chancellor  Kent  in  the  case  of  Stoughton  and  Lynchj 
the  continuing  partners  had  used  the  bankrupt's  share  in  their 
trade,  and  the  decree  was  for  an  account  and  inquiry  whether  they 
had  made  any  and  what  profits  thereby.  It  was  not  a  case  of 
interest. 

In  Stoughton  v.  Lynch^  IJ.  0.  R.  467,  and  2  ibid.  209,  there 
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was  a  covenant  that  neither  partner  should  withdraw  any  cap- 
ital or  profits^  except  as  might  be  necesary  for  private  ezpensesi 
but  they  were  to  be  employed  for  the  benefit  of  the  concern. 
The  defendant  having  withdrawn  a  large  sum,  which  he  claim- 
ed for  expenses,  (of  which  910,000  and  upwards  was  rejected  by 
the  court  as  not  necessary  expenses ;)  he  was  charged  with  in- 
terest on  such  excess.  In  stating  the  account,  the  master  after 
charging  such  interest,  made  a  rest  at  the  date  of  the  dissolu- 
tion. 

Chancellor  Kent,  in  1  J.  C.  R.  467,  declared  that  the  defendant 
should  pay  interest  on  all  the  moneys  withdrawn  by  him  beyond 
his  necessary  private  expenses.  When  the  case  came  before  him 
again,  in  2  J.  C.  R.,  there  was  an  exception  taken  by  the  defen- 
dant to  the  rest  made  by  the  master,  and  upon  that  exception 
the  Chancellor  observes :  <<  The  time  of  the  dissolution  of  the 
partnership,  was,  undoubtedly,  the  proper  period  to  adjust  the 
balance,  and  the  party  who  was  then  the  debtor,  became  so  with 
obligation  to  pay,  and  is  therefore,  justly  chargeable  with  interest 
on  such  debt  It  would  seem  to  me  very  unreasonable,  that  the 
balance  then  truly  due,  should  be  retained  in  his  hands  down  to 
this  day,  free  of  all  interest.  I  apprehend  that  this  is  the  general 
practice,  as  well  as  the  good  sense  of  the  thing,  that  a  rest  should 
be  made  on  the  liquidation  and  adjustment  of  accounts,  at  the 
period  of  the  first  dissolution  of  the  concern." 

An  opinion  merely  of  the  learned  Chancellor,  I  should  regard 
with  profound  respect.  The  weight  of  an  authority  is  claimed 
for  the  proposition  which  1  have  quoted,  and  this  is  denied  on  the 
other  side.  The  report  of  the  case  is  somewhat  obscure  in  refer* 
ence  to  this  point.  If  the  withdrawals  of  the  defendant  from 
the  assets  of  the  firm  on  which  he  had  been  subjected  to  interest, 
when  the  suit  was  first  before  the  Chancellor,  were  equal  to  or 
exceeded  the  balance  due  from  him  at  the  date  of  the  dissolutioa 
in  1796 ;  it  would  have  been  perfectly  right  to  make  a  rest  then, 
because  those  withdrawals  commenced  in  1783,  and  were  very 
large  in  the  two  following  years.  The  report  shows  that  when 
the  account  was  taken  under  the  Chancellor's  first  decision  in  1 
J.  C.  R.,  there  was  a  strenuous  effort  to  charge  the  defendant  with 
compound  interest,  on  the  moneys  he  had  withdrawn.     The 
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master  refused  thus  to  state  the  account,  and  instead  of  it,  he  made 
one  rest  between  1784  and  1816.  This  was  at  the  date  of  the 
dissolution,  but  whether  because  that  was  the  ordinary  practice, 
or  because  it  was  just  in  that  particular  case,  the  report  does  not 
disclose.  I  infer  the  latter,  from  the  fact  that  compound  interest 
was  claimed.  And  in  that  event,  the  opinion  of  Chancellor 
Kent  affirming  his  decision,  would  not  carry  with  it  the  great 
weight  of  his  authority  in  favor  of  the  principle  claimed,  as  be- 
ing the  sole  ground  of  his  decree.  The  master  in  that  case  re- 
ported due  on  the  13th  May,  1816,  $22,216.  This  sum  included 
nearly  twenty-one  years  interest  after  the  period  of  the  rest  made  in 
the  account,  and  on  that  assumption,  the  balance  in  1796,  was  con- 
siderably less  than  the  defendant's  withdrawals  from  the  firm 
which  the  Chancellor  rejected ;  to  say  nothing  of  such  as  are  not 
stated  in  the  report  of  the  case.  This  strongly  corroborates  the 
conclusion  that  the  master  acted  upon  the  peculiar  circumstan- 
ces. I  am  therefore  induced  to  believe,  that  Stouffhton  v. 
Lynch,  is  not  a  full  decision  that  the  period  of  dissolution,  as  a 
general  rule,  is  to  be  the  time  from  which  interest  is  to  be  com- 
puted upon  the  balance  subsequenly  found  to  be  due  from  one 
partner  to  the  other. 

In  Consequa  v.  Fa?minff,  3  J.  C.  R.  587,  601,  which  was  the 
case  of  a  factor.  Chancellor  Kent  said,  '<  Unsettled  accounts  do 
not  bear  interest  as  of  course,  until  liquidation.^ 

The  same  thing  was  decided  in  our  highest  court,  in  the 
Rensselaer  Glass  Factory  v.  Reid,  6  Cowen's  R.  687,  as  to  un- 
liquidated accounts  generally,  excepting  items  of  cash  advanced. 

In  Waggoner  r.  Chrajfs  Administrators j2Hen,  ScTAxxn.&OS^ 
the  Court  of  Appeals  in  Virginia,  in  a  partnership  case,  de- 
cided that  interest  ought  not  to  be  allowed  on  an  unliquidated 
account. 

In  Dexter  v.  Arnold,  3  Mason's  R.  284,  Mr.  Justice  Story, 
said  "  interest  is  not  allowed  upon  partnership  accounts  general- 
ly, until  after  a  balance  is  struck  on  a  settlement  between  the 
partners ;  unless  the  parties  have  otherwise  agreed  or  acted  in 
their  partnership  concerns."  In  that  case  the  bill  was  for  an  ac- 
count by  the  representatives  of  a  deceased  partner,  against  the 
survivor,  who  was  also  the  administrator  of  the  deceased.   They 
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surcharged  and  falsified  the  account  stated  by  the  survivor,  and 
they  claimed  to  charge  him  with  interest  on  the  amount  of  the 
errors  ascertained.  The  court  said  there  was  no  evidence  of  in- 
tentional error,  and  that  no  general  interest  account  was  ever 
contemplated  between  the  partners ;  and  they  held  that  there 
was  no  ground  for  the  allowance  of  interest  before  the  errors 
were  ascertained.  In  his  Commentaries  on  the  Law  of  Partner- 
ship, the  learned  judge  does  not  treat  upon  this  subject.  (Story 
on  Part  499,  i  349,  note  2.) 

On  the  other  hand,  in  Simpson  v.  Felts,  I  McGord's  Ch.  R. 
213,  where  the  court  below  had  refused  interest,  saying  that  there 
had  been  several  ineffectual  attempts  to  compromise,  and  it  did 
not  then  appear  in  what  amount,  if  any,  the  defendant  was  in- 
debted  to  the  complainant ;  the  Court  of  Appeals  of  South  Caro- 
lina, reversed  the  decree.  Judge  Nott  in  delivering  their  opin- 
ion, said  that  the  nile  in  their  state  is,  where  one  man  has  re- 
tained the  money  of  another,  to  presume  he  kept  it  for  the  pur- 
pose of  profit,  and  therefore  he  must  pay  interest  on  it.  The  bal- 
ance due  by  the  defendant  is  so  much  of  the  funds  of  the  firm 
retained  by  him  to  which  he  was  not  entitled,  and  for  the  use  of 
which  he  ought  therefore  to  pay  interest. 

In  Bowling^s  Heirs  v.  Dohyn^s  AdministratarSj  6  Dana's  R. 
434,  Bowling  and  Dobyn  had  been  partners  as  drovers,  and  B. 
had  received  the  whole  effects.  By  his  own  admission  before 
the  suit,  he  owed  over  tl600,  which  he  failed  to  pay.  The  de- 
cree declared  that  there  was  $1682  duo  from  him,  and  it  al- 
lowed interest  from  the  time  of  filing  the  bill.  This  allowance 
was  excepted  to,  but  it  was  sustained  on  appeal. 

In  Hanore  v.  Coltnesnil,  7  ibid.  199,  there  was  an  intricate  and 
protracted  copartnership  controversy.  H.  had  furnished  almost 
all  .the  capital.  C.  w&s  the  bookeeper  of  the  concern,  and  at  the 
dissolution  owed  a  large  balance  to  H.  In  the  accounting,  H. 
claimed  interest  on  the  excess  of  his  cafHtal  from  the  time  it  was 
put  in.  This  was  disallowed ;  but  the  court  charged  C.  with  in- 
terest from  the  date  of  the  dissolution,  on  the  balance  then  due 
from  him,  although  it  was  only  ascertained  by  the  result  of  the 
suit  The  court  say,  that  if  in  any  case,  interest  is  not  to  be  al- 
lowed, because  at  the  dissolution  the  accounts  are  unliquidated,  it 
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will  not  be  SO  where  the  debtor  partner  was  the  book-keeper,  and 
was  bound  to  know  the  state  of  the  accounts  and  the  extent  of 
his  own  indebtedness. 

This  statement  of  the  authorities  shows  that  there  is  no  general 
rule  which  is  applicable  to  this  case,  and  on  which  I  can  rest,  to 
fix  the  date  of  the  dissolution  as  the  period  from  whence  interest 
is  to  be  computed. 

The  case  of  Stoughton  v.  Lt/nck,  I  am  satisfied  should  not  be 
regarded  as  a  decision^  establishing  a  general  rule;  and  the 
opinion  of  the  revered  Chancellor  on  this  point,  is  met  by  the 
contrary  opinion  of  another  eminent  jurist  in  Dexter  v.  Arnold, 
as  well  as  the  general  principle  in  regard  to  interest  on  unliqui* 
dated  accounts  as  settled  in  the  Rensselaer  Glass  Factory  v. 
Reid. 

The  South  Carolina  decision,  is  in  effect  opposed  to  that  in 
Virginia,  and  to  Bowling  v.  Dobyn,  in  Kentucky,  and  the  prin* 
ciple  there  asserted  by  Judge  Nott,  as  the  ground  for  imposing  in- 
terest, is  not  the  law  here. 

And  Honcre  v.  Colmesnilj  which  was  so  much  relied  upon  by 
the  complainant's  counsel,  was  decided  upon  its  peculiar  facts. 
The  most  prominent  feature  in  that  case^  and  the  one  which  was 
decisive  as  to  the  allowance  of  interest,  was  the  fact  that  the  de- 
faulting party  was  the  one  who  kept  the  books,  and  was  thus 
chargeable  with  actual  knowledge  of  the  precise  state  of  their  af- 
fairs ;  a  fact  which  does  not  exist  in  this  case. 

I  am  convinced  that  the  allowance  or  refusal  of  interest  in 
partnership  accounts  must,  in  a  great  measure,  depend  upon  the 
application  of  various  legal  principles  to  the  circumstances  of 
each  case. 

In  the  event  of  such  a  conclusion,  (he  complainants  claim  that 
the  master's  decision  should  be  sustained  on  the  circumstances 
proved  in  evidence,  independent  of  the  force  of  the  adjudged 

I.  It  is  said  that  the  copartnership  agreement  calls  for  this 
eharge  of  interest. 

I  cinderstand  it  otherwise.  It  is  a  pan  of  the  paragraph  in 
which  Eckford  agrees  to  adtance  the  money  for  carrying  on  the 
business  of  the  ship-yard,  and  which  provides  that  the  moneys 
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received  are  to  be  placed  to  his  credit.  It  concludes  with  these 
words,  "and  an  interest  account  to  be  kept  between  him  and 
the  concern."  This  clause  clearly  refers  to  Eckford's  cash  ad- 
vanceSy  which  were  likely  to  be  heavy  in  the  first  instance,  and 
to  the  cash  payments  from  which  he  was  to  be  re-imbursed.  It 
is  not  applicable  to  the  general  concerns  of  the  partnership* 
The  master  did  not  allow  the  interest  in  pursuance  of  the  con- 
tract, as  is  obvious  from  his  report.  * 

2.  It  is  claimed  on  the  ground  that  Eckford  was  aware  .in 
1827,  of  the  large  balance  due  to  Beacham,  and  he  ought  to  have 
paid  it  then,  or  at  least  at  the  dissolution. 

I  think  it  is  indisputable  that  Eckford  knew  when  he  received 
Hazel's  letter,  of  July  21, 1827,  that  Beacham  in  their  settlement 
would  be  entitled  to  a  large  sum  for  his  proportion  of  the  profits 
oh  building  the  frigate.  His  own  ledger,  with  Hazel's  letter, 
would  have  showed  him  that  general  result.  I  do  not  under* 
stand  whether  the  balance  then  stated  by  Hazel,  from  the  Balti- 
more books,  was  vitiated  by  the  extensive  errors  which  subse- 
quently appeared  on  dissecting  the  book  made  by  the  accountant 
Smith.  Assuming  that  it  was  not  erroneous,  it  did  not,  however, 
apprise  Eckford  of  the  precise  balance  as  it  then  stood  between 
him  and  B. 

There  was  no  direct  obligation  upon  E.  to  pay  over  to  B.  at 
that  time,  even  if  the  balance  were  known. 

Then  how  was  it  when  the  obligation  to  account  and  pay  be- 
came operative  on  both  Beacham  and  Eckford,  by  the  disso- 
lution ? 

The  information  which  Eckford  had  in  1827,  would  be  no 
criterion  for  the  state  of  affairs  in  1830 ;  the  ship-yard  having 
been  in  active  operation  during  the  whole  interval,  without  E.'s 
receiving  anything  from  it. 

Eckford  might  reasonably  infer,  what  the  accounting  has 
proved,  that  he  had  received  considerable  more  than  his  share  of 
^e  profits  of  the  whole  concern ;  but  it  was  not  in  bis  power  to 
know  or  ascertain,  without  having  Beacham's  accounts.  It  was 
the  duty  of  each  partner  at  that  time  to  furnish  to  the  other  all 
their  accounts,  and  to  endeavor  to  adjust  them,  and  it  was  the 
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duty  of  the  debtor  to  pay  the  balance  thus  ascertained.  It  was 
especially  the  duty  of  Beacham  to  render  an  account,  because 
the  great  mass  of  the  transactions  of  the  firm  were  entered  in 
his  beoks,  while  only  a  small  portion  of  them  appeared  in  the 
books  of  Eckford. 

I  have  not  a  doubt  but  that  if  Beacham  had  discharged  his  duty 
in  this  respect,  Eckford  would  have  been  chargeable  with  interest 
from  the  date  of  the  dissolution,  and  I  would  most  cheerfully 
have  enforced  that  liability. 

But  what  was  the  course  of  Beacham?  It  appears  by  the 
letter  of  Hazel  before  mentioned,  that  as  early  as  July,  1827, 
Eckford  had  applied  to  Beacham,  or  to  Hazel  as  the  accountant 
in  his  immediate  charge,  for  the  account  of  B.'s  expenditures  on 
the  frigate ;  the  great  business  of  their  firm  up  to  that  time ;  and 
that  it  could  not  be  furnished,  because  of  the  manner  in  which  the 
stock  in  the  ship-yard  had  been  used.  All  that  he  obtained  were 
the  gross  footings  of  Beacham's  own  account. 

Beacham's  letter  of  October  10,  1828,  shows  that  there  had  as 
yet  been  no  statement  furnished  to  Eckford,  and  in  another  letter 
of  October  29,  1828,  he  says  he  will  send  copies  of  all  the  ac- 
counts from  the  books.  He  never  did  transmit  the  statements  or 
copies.  He  was  advised  not  to  do  so,  till  he  obtained  Eckford's 
account,  and  he  was  incessant  in  his  requests  to  E.  to  furnish 
such  accounts. 

He  had  done  nothing  prior  to  the  dissolution,  which  would 
enable  Eckford  to  strike  the  balance. 

After  that  event,  there  was  no  change  until  Eckford's  death. 
Then  a  more  imperative  duty  devolved  upon  Beacham,  as  the 
surviving  partner,  to  adjust  the  accounts  and  ascertain  the  bal- 
ance. Still  he  placed  nothing  in  the  hands  of  E.'s  representa- 
tives, but  persisted  in  calling  for  E.'s  accounts,  and  in  drawing 
the  settlement  to  Baltimore. 

In  1834  or  1835,  the  assignees  of  Beacham  procured  the  wit- 
ness Smith,  to  make  up  the  accounts  from  B.'s  books,  and  he  pre- 
pared the  Book  C.  2 ;  which  in  the  progress  of  this  suit  was 
shown  to  be  erroneous  in  favor  of  Beacham  to  the  amount  of 
nearly  $11,000. 

On  this  book,  the  suit  was  instituted,  and  it  was  not  till  June 
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29j  1837,  when  Hazel  had  re-examined  Beacham's  accounts,  and 
made  up  the  Book  B.  F.,  that  the  true  state  of  those  accounts 
was  for  the  first  time  brought  to  the  knowledge  of  Eckford's  ex- 
ecutors. 

It  is  an  undeniable  fact  that  Eckford  himself  was  in  his  life- 
time, equall7  remiss  on  his  part.  To  Beacham's  repeated  appli- 
cations for  his  accounts,  he  was  negligent,  or  indisposed  to  ac- 
cede.  And  no  account  was  furnished  to  Beacham^  prior  to  the 
answer  of  his  executors  in  this  cause.  If  perchance  the  balance 
had  resulted  in  their  favor,  this  negligence  would  have  operated 
against  them  on  the  question  of  interest. 

But  after  an  anxious  consideration  of  the  subject,  I  cannot  visit 
upon  the  estate  of  Eckford,  in  favor  of  Beacham,  as  an  offence,  a 
neglect  of  which  the  latter  is  as  guilty  as  the  former.  I  look 
upon  the  long  delay  in  settling  the  accounts  as  the  fault  of  both 
parties,  and  so  far  as  I  can  judge,  the  one  is  as  culpable  as  the 
other. 

By  reason  of  this  mutual  omission  and  neglect,  no  balance  was 
ascertained  or  known ;  and  there  was  no  default  in  paying,  be- 
cause there  was  no  fixed  sum  to  pay.  There  was  in  truth  a  large 
balance  which  ought  to  have  been  paid  to  B.  in  1830,  but  which 
could  not  be  adjusted  without  his  account,  nor  even  definitely 
known.  He  should  have  furnished  that  account,  in  order  to  put 
Eckford  in  default;  but  having,  omitted  that  duty,  he  cannot 
equitably  complain  that  E.  did  not  perform  his  corresponding 
duty,  and  pay  the  sum  really  due. 

On  Hazel's  production  of  the  Book  B.  F.,  in  June.  1837,  the 
defendants  first  had  the  information  which  put  them  in  default 
in  reference  to  the  balance  due  to  Beacham.  With  the  aid  of 
their  own  books,  the  state  of  the  accounts  was  then  opened  to 
them ;  and  from  that  time  they  are  justly  chargeable  with  interest. 
It  is  true,  this  suit  was  then  in  active  progress ;  but  the  amount 
or  probable  amount  could  have  been  paid  into  court,  and  made 
productive  to  the  complainants,  or  at  once  paid  out  to  them. 

It  is  quite  rigid  to  insist  that  a  party  shall  pay  interest  the 
moment  that  he  is  possessed  of  the  means  of  knowing  how  much 
principal  he  ought  to  pay ;  but  under  the  peculiar  circumstances 
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of  this  case,  I  feel  impelled  to  hold  the  defendants  to  that  strict- 
ness. 

The  third  exception  is  allowed  to  the  extent  of  the  interest 
pnor  to  Jane  29, 1837. 

As  to  the  costs  of  the  suit,  they  must  be  borne  by  the  respective 
parties.  Both  hare  been  in  default.  Besides  that^  the  account 
has  been  intricate  and  doubtful,  and  there  has  been  a  successful 
defence  to  a  large  portion  of  the  demand. 


Hornbeck's  Executor  t.  The  American  Bible  Society 

and  others. 

Beqaeete  fur  charitable  parposes  to  anincorporated  eocMtief)  are  snstained,  where  th« 

object  is  competent,  and  is  designated  or  may  be  clearly  ascertained. 
Where  in  beqoestsfor  sach  purposes,  the  name  of  the  legatee  is  defectively  described^ 
•    eztriBsive  erideaoe  is  admissible  to  show  what  society  or  corporation  was  intended 

by  the  testator. 
An  abbreyiation  of  tbe  name  of  the  society  intendedt  does  not  vitiate  the  legacy ; 
and  resort  may  be  had  to  a  prefix  applied  to  another  society,  and  ocoarring  in  the 
same  sentence,  to  complete  the  designation. 
Varioas  facts  admitted  in  aid  of  construing  a  will  and  ascertaining  the  objects  in- 
tended by  the  testatrix  in  her  beqaeato  far  charitable  purposes.  Tit.  that  the  testa- 
trix was  a  member  of  a  society  claiming  tbe  fund :  she  was  attached  to  a  speci* 
fied  sect  or  denomination  ;  she  had  in  her  life  made  donations  to  such  society  ; 
she  was  a  correspondent  of  its  officers,  and  had  taken  a  warm  interest  in  its  par- 
ticnlar  objects ;  her  deceased  husband  had  exhibited  such  interest,  and  had  made 
similar  gifts  persmially  and  by  his  will ;  as  his  executrix,  she  had  transmitted  the 
latter;  and  that  there  is  no  other  like  society  or  institution. 
Where  a  bequest  is  given  to  a  seminary  or  charitable  institution  by  namSf  which  is 
only  a  descriptive  name  of  a  particular  institution  or  charity  established  and  con- 
ducted by  an  incorporated  college  or  society ;  it  is  a  valid  legacy  to  such  corpora- 
tion to  be  applied  in  respect  of  tbe  institution  designated. 
So  held  upon  a  bequest  te  a  theological  seminary,  which  was  an  institntion  estab* 
lished  and  conducted  by  the  synod  of  the  Dutch  Church ;  and  also  on  bequests  to 
the  boards  of  missions,  which  were  established  and  conducted  by  the  same  Synod. 
On  the  construction  of  a  will,  legacies  to  the  "Treasurers  of  the  following  so- 
cieties, Am.  Bible,  Tract,   Synods  Board  of  Missions,  Domestic  Missions,  N. 
T.  C^onisation  aad  Seaman's  Friend ;"  were  held  intended  for  The  Ameri- 
can Bible  Society,  The  American  Tract  Society,  The  General  Synod  of  the 
Reformed  Protestant  Dutch  Church,  The  New  York  State  Colonization  Society^ 
and  The  American  Seaman's  Friend  Society. 
Jnne  11 ;  August  29, 1844. 
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This  was  a  bill  exhibited  by  William  Y.  Miller,  the  executor 
of  Mrs.  Elizabeth  P.  Hornbeck  of  Wallkill  in  the  county  of 
Orange,  deceased,  to  obtain  a  construction  of  her  last  will  and  tes- 
tament, and  the  direction  of  the  court  as  to  the  disposal  of  her  es- 
tate. 

The  will  was  dated  July  18, 1842,  and  she  died  on  the  eleventh 
day  of  March  ensuing.  It  directed  her  executor  to  sell  all  her 
real  estate,  and  then  bestowed  out  of  the  fund,  various  legacies, 
amongst  which  was  one  to  the  Theological  Seminary  at  New 
Brunswick,  under  the  charge  of  the  Protestant  Reformed  Dutch 
Church ;  and  she  gave  the  residue  of  her  estate  to  the  treasurers 
of  certain  societies  described  in  the  will  as  "  Am.  Bible,  Tract, 
Synods  Board  of  Missions,  Domestic  Missions,  N.  Y.  Coloni- 
zation and  Seaman's  Friend."  These  bequests  are  quoted  at 
large,  and  several  facts  respecting  them  are  mentioned,  in  the 
judgment  of  the  court. 

The  bill  stated  that  these  legacies  were  claimed  by  the  Ameri- 
can Bible  Society,  the  American  Tract  Society,  the  General  Sy- 
nod of  the  Reformed  Protestant  Dutch  Church,  the  New  York 
Colonization  Society  and  the  American  Seaman's  Friend  Society, 
respectively.  That  the  first  and  last  named,  and  the  Synod,  are 
corporations,  and  the  others  are  unincorporated.  That  besides 
those,  there  are  the  Protestant  Episcopal  Tract  Society,  and  also 
their  Board  of  Missions,  and  the  New  York  City  Tract  Society ; 
all  situated  in  the  city  of  New  York,  where  the  others  have  their 
aeveral  places  of  business.  That  W.  Phillips,  the  next  of  kin  of 
the  testatrix,  insisted  that  all  these  bequests  were  void  for  uncer- 
tainty and  other  causes,  and  that  the  unincorporated  societies 
were  incapable  of  receiving  such  legacies. 

The  executor  declared  his  readiness  to  pay  the  fund  in  his 
hands,  about  $26,000,  to  the  parties  entitled  thereto,  and  asked 
the  direction  of  the  court  in  that  behalf. 

The  two  societies  of  the  Protestant  Episcopal  Church  answered, 
disclaiming  the  legacies  to  the  Tract  Society  and  for  Missions. 
All  the  other  societies  before  named,  put  in  answers  claiming 
the  several  legacies,  and  the  General  Synod  of  the  Dutch  Church 
claimed  the  bequest  for  the  Theological  Seminary  at  New  Bruns- 
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wick.    W.  Phillips  interposed  his  rights  as  next  of  kin,  upon  the 
grounds  stated  in  the  bill. 

Q.  M.  Ogdeii^  for  the  complainant. 

B.  HoUen  and  8.  A.  Fodj  for  the  American  Bible,  Tract,  and 
Seaman's  Friend  Societies,  and  for  the  New  York  State  Coloni- 
zation Society. 

D.  Lord,  Jr.,  for  the  General  Synod  of  the  Refonned  Protes* 
tant  Dutch  Church. 

W.  SiUiman,  for  the  Protestant  Episcopal  Tract  Society. 

C.  Edwards,  for  the  Board  of  Missions  of  the  Protestant  Epis- 
copal Church. 

Z>.  B.  Ogden,  for  the  next  of  kin. 

The  Assistant  Yice-Chancellor. — ^As  the  case  is  pre* 
sented  by  the  bill,  the  fund  is  to  be  deemed  personal  property  of 
the  testatrix. 

There  is  nothing  in  the  point  that  the  unincorporated  societies 
are  incapable  of  receiving  the  bequests  to  them.  (Potter  v.  Cha^ 
pin,  6  Paige's  R.  639,  649 ;  Wright  y.  Methodist  Church,  1 
Hoff.  Ch.  Rep.  202 ;  King  v.  WoodhuU,  3  Edw.  Ch.  R.  79.) 

The  principal  questions  arise  upon  the  seventh  clause  of  the 
will,  which  is  in  these  words :  "  The  residue  and  remainder  of 
my  estate  after  the  payment  of  all  my  jast  debts,.!  give  and  be* 
queath  to  the  treasurers  of  the  following  societies — Am.  Bible, 
Tract,  Synods  Board  of  Missions,  Domestic  Missions,  N.  Y. 
Colonization,  and  Seaman's  Friend." 

1.  The  American  Bible  Society  claims  the  bequest  under  the 
description  of ''  Am.  Bibl^  Society  in  the  will. 

The  description  in  this  instance  is  perfect,  except  that  Atn.  is 
written  instead  of  American.  This  is  a  common  abbreviation 
for  American,  and  in  the  absence  of  any  institution  of  the  kind 
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of  a  similar  name,  there  can  be  no  doubt  but  this  corporation 
was  the  one  intended. 

2.  The  legacy  to  "  Tract  Society,"  is  claimed  by  the  American 
Tract  Society.  There  are  two  other  tract  socities  in  the  city  of 
New  York— The  New  York  City  Tract  Society,  and  The  Prot- 
estant Episcopal  Tract  Society.  The  latter  institution  disclaims, 
and  the  former  now  concedes  the  legacy  to  the  American  Tract 
Society. 

The  word  *•  Tract, ^  of  itself  furnishes  no  designation.  But  it 
is  competent  to  make  out  by  averment,  who  is  the  person  in- 
tended by  a  defective  description. 

In  this  instance,  the  prefix  *^Am"  may  be  extended  to  aid 
the  construction,  and  it  then  becomes  the  American  Tract  So- 
ciety, and  all  doubt  is  at  an  end. 

Moreover  the  American  Tract  Society  is  a  corporation  whose 
purposes  and  operations  extend  throughout  the  country.  The' 
testatrix  and  her  late  husband  were  members  of  it ;  her  husband 
had  left  a  legacy  to  it,  which  she  had  paid  as  his  executrix. 
Under  such  circumstances  there  is  not  a  particle  of  doubt  but 
that  this  bequest  was  intended  for  the  American  Tract  Society. 

3.  The  New  York  State  Colonization  Society,  an  unincorpo- 
rated association,  claims  the  legacy  given  to  the  "  N.  Y.  Coloni- 
aatioD  Society."  It  appears  that  this  is  the  only  colonization 
society  in  this  state.  The  only  omission  in  the  will,  is  the  word' 
<^  State"  in  describing  it,  and  the  identity  is  too  clear  to  need  any 
argument. 

4.  The  legacy  to  "  Seaman's  Friend  Society,'*  is  claimed  by 
The  American  Seaman's  Friend  Society,  a  corporate  institution. 
In  this  instance  the  prefix  *<  AmJ'  is  too  far  removed  in  the  will 
to  aid  in  the  construction.  It  is  shown  however,  that  the  claim- 
ants are  the  only  Seaman's  Friend  Society  in  this  state ;  and 
that  they  had  been  the  special  objects  of  the  benevolence  of  the 
testatrix  and  of  her  husband  when  they  were  alive  ;  her  husband 
left  a  legacy  to  the  society,  which  she  transmitted  to  them ;  she 
corresponded  with  the  treasurer  of  the  society,  and  her  letter 
produced  shows  that  she  felt  a  warm  interest  in  the  objects  of 
the  charity  which  the  society  is  engaged  in  promoting. 
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She  unquestionably  intended  the  bequest  for  The  American 
Seaman's  Friend  Society. 

6.  The  General  Synod  of  the  Reformed  Protestant  Dutch 
Church,  claim  the  other  two  legacies  in  the  seventh  clause  of  the 
will ;  and  also  the  legacy  in  the  sixth  clause,  which  is  hi  these 
words.  "  Sixth.  To  the  Theological  Seminary  at  New  Bruns* 
wick,  under  the  charge  of  the  Protestant  Reformed  Dutch  Church, 
I  give  and  bequeath  the  sum  of  four  thousand  dollars  to  be  se* 
cared  by  good  bond  and  mortgage,  and  the  interest  of  said  sum 
to  be  applied  in  educating  pious  and  indigent  young  men  for  the 
gospel  ministry." 

First.  The  bequest  to  the  seminary  is  a  good  bequest  by  way 
of  charitable  use  to  the  Synod  of  the  Dutch  Church.  The  claim- 
ants are  a  corporation,  and  amongst  other  eleemosynary  institu* 
tions  established  by  them,  is  this  seminary  at  New  Brunswick. 
The  gift  is  like  one  to  endow  a  professorship  in  a  college.  The 
charity  is  the  object  present  to  the  testator's  mind ;  the  corporate 
or  associate  name  of  the  society  which  executes  the  charity,  is 
not  so  likely  to  be  thought  of,  or  if  thought  of,  to  be  correctly 
stated.  Here  the  charitable  object  is  described,  and  the  income 
appropriated.  The  intention  was  to  give  it  for  the  seminary. 
It  being  given  to  the  seminary,  which  is  only  a  mere  descriptive 
name  of  a  part  of  the  corporate  institution.  The  Synod  of  the 
Dutch  Church  ;  it  would  be  doing  great  violence  to  the  testa* 
trix's  intention  to  say  that  she  did  not  mean  to  give  it  to  that 
synod,  for  the  use  of  the  seminary.  It  is  in  effect  a  bequest  to 
the  Protestant  Reformed  Dutch  Church  for  the  seminary  under 
their  charge,  and  the  claimants  are  clearly  entitled  to  it.  A 
similar  gift  was  sustained  for  the  Methodist  Church  in  John- 
street,  in  favor  of  the  general  corporation  of  that  church  in 
Wright  V.  Methodist  Epis.  Church,  1  Hoff.  Cb.  R.  202,  238. 

Next,  the  legacies  to  the  Synods  Board  of  Missions,  and  to 
Domestic  Missions. 

The  Synod  of  the  Dutch  Church  hats  established  boards  of 
managers  for  conducting  their  foreign  and  domestic  missionary 
operations,  which  boards  act  as  separate  boards  or  committees, 
and  are  agents  of  the  corporations,  and  they  are  together  desig- 
nated as  die  ^*  Synod's  Boards  of  Missions."    The  operations  of 
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the  foreign  and  domestic  missions  are  distinct,  and  separate 
reports  are  made  of  each  to  the  Synod,  and  in  the  ordinary  lan- 
guage of  the  members  of  the  Dutch  Church,  the  boards  are.spo- 
ken  of  and  known  as  the  Sj/nodPs  Board  of  Foreign  Missions 
and  the  Synod's  Board  of  Domestic  Missions^  respectively. 

In  regard  to  the  bequest  to  the  Synod^s  Board  of  Missions^ 
there  is  no  room  for  doubt.  What  I  have  said  in  reference  to 
the  legacy  to  the  seminary  is  applicable  to  this  also.  Then  as 
to  the  legacy  to  "  Domestic  Missions^  The  Board  of  Missions 
of  the  Protestant  Episcopal  Church,  which  is  the  only  institution 
of  a  similar  name,  disclaims  the  legacy.  It  is  not  a  case  of  com- 
petition therefore,  but  merely  a  defective  description  of  a  legatee 
to  charitable  uses ;  the  testatrix  having  used  the  name  of  the 
object  of  her  benevolence,  instead  of  that  of  the  institution  which 
was  to  perform  the  object.  The  gift  is  in  terms  to  the  Treasurer 
of  Domestic  Missions. 

She  had  previously  manifested  her  feeling  of  special  regard  for 
the  institutions  of  the  Synod  of  the  Dutch  Church  by  the  gift  to 
the  seminary  and  to  the  Board  of  Missions,  and  in  immediate 
sequence  with  the  latter,  she  gives  this  legacy  to  domestic  mis- 
sions. There  being  no  other  body  of  a  similar  name  conducting 
domestic  missions,  the  juxta-position  of  the  bequests,  and  this 
feeling  of  partiality  for  the  synod  which  I  have  mentioned,  lead 
me  to  the  conclusion  that  she  intended  the  legacy  in  question 
for  the  Synod's  Board  of  Domestic  Missions,  while  the  other 
was  designed  for  their  foreign  missions.  The  word  Treasurer 
which  goes  before  all  the  legacies  in  the  seventh  clause,  avoids 
the  objection  that  '<  Domestic  Missions"  is  too  vague  of  itself. 
The  extrinsic  circumstances  concur  with  the  contents  of  the  will, 
in  showing  that  the  testatrix  meant  the  Synod's  Board  of  Do- 
mestic Missions,  or  the  Treasurer  of  that  Board  ;  and  the  board 
and  their  treasurer  being  parts  of  the  organization  of  the  corpo- 
ration which  claims  the  legacy,  the  conclusion  is  that  it  was  in- 
tended for  that  corporation,  to  be  used  in  domestic  missions,  un- 
der their  charge  and  direction. 

There  are  many  reported  cases  in  which  the  extrinsic  evidence 
relied  upon  was  as  much,  or  more  open  to  doubt  than  it  is  here. 
I  will  only  refer  to  Beaumont  v.  FeW,  2  P.  Will.  140 ;  where  a 
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legacy  to  Catherine  Eamley  was  decreed  to  Gertrude  Yard- 
hy ;  Abbot  v.  Massxe,  3  Ves.  148 ;  where  the  legacy  was  to 
"  Mrs.  Gr.,"  aud  It  was  given  to  "  Mrs.  Gregg**  on  proof  of  in- 
tent ;  also  Careless  v.  Careless,  1  Merivale,  383,  (291 ;)  where 
the  legacy  was  to  the  testator's  nephew  Robert,  the  son  of  Joseph 
Careless;  the  testator  had  no  brother  Joseph,  but  he  had  a 
brother  John  and  a  brother  Thomas,  and  each  had  a  son  Robert ; 
and  on  the  proof,  the  legacy  was  adjudged  to  Robert  the  son  of 
John  Careless.  And  see  Parsons  v.  Parsons,  1  Ves.  Jr.  266  ; 
Baugh  y.  Read,  1  ibid.  259,  per  Lord  Eldon  ;  Smith  v.  Coney, 
6  ibid.  42 ;  and  Mann  v.  Executors  of  Mann,  1  J.  C.  R.  234, 
per  Chancellor  Kent. 

All  the  legacies  in  question  are  sustained  in  favor  of  the 
itepective  claimants,  and  there  must  be  a  decree  declaring  the 
construction  of  the  will  accordingly.  The  costs  of  the  parties 
will  be  paid  out  of  the  estate. 


Starh  v.  E.  and  W.  M.  Strong. 

It  Is  not  necessary  that  an  actual  payment  should  be  made,  in  order  to  protect  a  par- 
chaser,  except  where  there  is  a  prior  equity  which  is  injured  or  affected  by  the 
legal  tiUe  acquired  by  the  purchaser.  As  against  all  subsequent  equities,  as  well 
as  liens,  the  giving  of  securities  for  the  price,  is  a  payment  which  gives  to  him  the 
character  of  a  purchaser  in  good  faith. 

Where  a  father,  whose  debts  both  as  principal  and  surety  were  less  than  his  pro*- 
perty,  and  who  had  no  expectation  of  being  charged  with  the  debts  for  which  he 
was  surety,  conveyed  his  farm  to  his  son,  and  for  the  price  received  a  note  and 
mortgage  on  the  farm  for  its  full  value,  payable  in  twenty-six  equal  annual  in- 
stalments ;  Held,  that  the  circnmstanees  did  not  establish  a  fraud  as  against  the 
creditors  of  the  Atther. 
June  19;  August  29, 1844(s) 

This  was  a  judgment  creditor's  suit,  as  against  Eli  Strong, 
and  it  sought  to  avoid  as  fraudulent,  a  conveyance  of  his  farm 
in  Orwell,  Oswego  County,  made  by  him  to  his  son  William  M. 


(«)  AiBrmed  on  appeal  by  the  Chancellor  in  October,  1844. 
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od  the  9th  of  February,  1838.  At  that  time  Eli  S.  stood  as  the 
accommodation  indorser  of  a  mercantile  firm,  for  about  $600  on 
notes  then  running,  upon  which  the  complainant's  judgments 
were  afterwards  recovered.  He  was  also  liable  upon  another 
note  of  $386  of  which  half  was  his  own  debt,  and  he  owed  Wil- 
liam M.  about  $300.  His  personal  property  was  worth  a  little 
more  than  that  sum,  and  the  farm  was  worth  about  $1500. 

In  payment  for  the  farm,  William  M.  gave  his  mortgage  on  the 
same,  together  with  a  note,  for  $2600  payable  in  equal  annual 
instalments  of  $100  each,  without  interest.  The  mortgage  was 
recorded  in  May,  1838,  and  in  December,  1838,  Eli  S.  having  be- 
come embarrassed  by  his  indorsements,  assigned  the  note  and 
mortgage  for  the  benefit  of  his  creditors. 

The  answer  of  the  defendants  denied  the  charges  of  fraud  con- 
tained in  the  bill. 

Reference  is  made  to  the  opinion  for  some  additional  facts. 

There  were  several  other  questions  raised  in  the  case,  which 
are  omitted  in  the  report  of  the  decision. 

Cr.  iV.  TituSy  for  the  complainant. 

W.  Curtis  NoyeSy  for  the  defendants. 

The  Assistant  Vice-Chancellor.  (After  disposing  of  the 
prior  points,  proceeded  thus.) 

The  terms  of  the  sale  from  Eli  Strong  to  his  son ,  constitute 
the  next  ground  of  the  charge  of  fraud. 

It  is  urged  that  the  conveyance  was  voluntary,  and  that  W. 
M.  Strong  was  not  a  bofiajide  purchaser. 

This  is  in  no  sense  a  voluntary  conveyance.  A  full  price  was 
secured  to  be  paid,  by  the  note  and  mortgage.  No  interest,  pre- 
sent or  future,  was  reserved  to  the  son,  in  those  securities,  and 
they  have  since  gone  to  E.  Strong's  assignee. 

It  is  not  necessary  that  an  actual  payment  should  be  made  for 
the  land,  in  order  to  protect  a  purchaser,  except  where  there  is  a 
prior  equity  which  is  injured  or  affected  by  the  legal  title  ac- 
quired by  the  purchaser.  As  against  all  subsequent  equities,  as 
well  as  liens,  the  giving  of  securities  for  the  price,  is  a  payment 
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which  will  give  to  him  the  character  of  a  purchaser  in  good  faith. 
See  Seward  v.  Jackson,  8  Cowen,  406 ;  Jackson  ex  dem.  Peek  y. 
Peek,  4  Wend.  300.  Here  the  complainant  had  no  lien  nor  any 
equity  which  affected  the  premises  when  W.  M.  Strong  received 
his  deed. 

Then  as  to  the  terms  of  the  sale  in  question.  The  mortgage 
was  given  for  the  whole  purchase  money,  and  it  was  made  paya- 
ble in  twenty-six  equal  yearly  instalments,  without  interest 

It  is  not  claimed  that  W.  M.  Strong  pays  in  this  mode,  an  in- 
adequate price.    But  the  term  of  credit  is  very  unusual. 

This  is  true,  but  it  is  not  unheard  of.  A  case  was  argued  be* 
fore  me  at  the  late  March  term,  in  which  a  mortgage  for  the  pur* 
chase  money  was  made  payable  at  the  end  of  twenty  years,  with 
no  intervening  payments,  except  interest.  It  wa3  a  transaction 
between  strangers,  a  matter  of  business,  the  good  faith  of  which 
was  not  questioned. 

Here  the  parties  were  father  and  son.  The  father  retiring 
from  active  life,  gave  to  the  son  a  liberal  opportunity  to  pay  for 
this  little  farm,  in  sums  which  would  suffice  for  his  wants  to  the 
probable  end  of  his  days. 

Such  transactions  are  not  infrequent  in  a  farming  population, 
as  the  reports  of  our  courts,  as  well  as  our  experience  teach  us. 

The  evidence  in  this  case  shows  that  when  this  arrangement 
was  made,  there  was  nothing  in  E.  Strong's  situation  to  lead  him 
to  imagine  that  he  would  have  to  pay  the  complainant's  debt,  or 
any  other  debt  of  A.  Strong  &  Co.  If  he  had  been  loaded  with 
debts  of  his  own,  and  suits  commenced  against  him,  the  terms  of 
the  sale  would  have  afforded  just  ground  of  suspicion  and  scru- 
tiny. But  regarding  the  parties  as  they  were  in  February,  1837, 
and  especially  as  they  believed  they  were,  the  length  of  credit 
does  not  in  my  judgment,  go  far  towards  impeaching  the  sale. 

There  was  one  circumstance  which  at  first  struck  me  as  sus- 
picious, which  was  that  the  debt  to  the  son  should  be  left  out- 
standing, instead  of  being  applied  in  payment  of  a  part  of  the 
purchase  money  of  the  farm.  But  the  absence  of  any  motive  in 
February  to  commit  a  fraud,  takes  away  the  force  of  this  circum- 
stance also.  The  arrangement  as  made,  was  consistent  with  the 
father's  object,  in  having  the  payments  equalized  over  so  many 
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years,  as  stated  in  the  answer,  and  with  an  expectation  or  even 
agreement  at  the  same  time  that  W.  M.  Strong  would  take  the 
personal  property  for  that  debt.  With  such  a  view,  it  was  un- 
important whether  he  closed  that  purchase  in  February  or  in 
May. 

The  publicity  given  to  the  sale  and  its  terms,  by  recording  the 
deed  and  mortgage,  go  far  to  rebut  the  suspicion  of  fraud  from 
the  circumstances  to  which  I  have  adverted. 

And  it  eflfectually  repels  the  suggestion  made  by  the  complain- 
ant, that  the  operation  was  designed  to  secure  to  E.  Strong  a 
future  benefit  out  of  his  property  to  the  exclusion  of  his  cred- 
itors. 

The  mortgage  was  as  open  to  their  pursuit,  as  the  land  was 
before  the  sale.  It  is  not  as  was  argued,  postponing  the  creditors 
twenty-six  years,  or  even  one  year.  They  could  sell  the  mort- 
gage in  less  time  than  they  could  perfect  a  title  to  the  land  on 
tfieir  judgment.  And  I  have  no  evidence  that  the  mortgage 
would  not  at  a  forced  sale,  produce  as  much  as  the  farm  would. 

The  subsequent  disposition  made  of  the  mortgage  does  not  in- 
dicate any  fraudulent  intent  in  the  outset,  but  the  contrary. 
Early  in  July,  1838,  the  complainant  might  have  exhibited  a 
creditor's  bill  against  E.  Strong,  and  if  Strong  had  been  so  much 
on  the  alert  as  is  charged  upon  him,  he  would  have  been  fully 
informed  of  the  complainant's  progress,  and  placed  the  mortgage 
beyond  his  reach.  Instead  of  pursuing  that  course,  the  mort- 
gage continued  in  his  hands  till  the  ensuing  December,  when  it 
was  assigued  for  the  benefit  of  his  creditors  generally. 

Upon  a  careful  examination  of  the  case  as  it  is  disclosed  by  the 
pleadings,  I  cannot  find  any  sufficient  indications  of  fraud  to 
overcome  the  force  of  the  answer.  And  as  there  has  been  no 
property  of  the  judgment  debtor  discovered  by  the  suit,  the  bill 
must  be  dismissed  as  to  both  of  the  defendants. 
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Vaupell  V,  Woodward. 

Where  the  defence  to  a  eootract  stated  in  a  bill,  ie  that  it  was  not  in  writing,  the 
answer  most  set  np  such  defence  as  afaetf  and  pat  it  in  issne  distinctly.  When 
the  answer  admits  the  making  of  the  agreement  alleged  in  the  bill,  without  sssert- 
ing  that  it  is  not  in  writing  and  that  it  is  therefore  void  by  the  statute  of  lirauds, 
the  defendant  cannot  object  to  the  contract  on  that  ground  at  the  hearing. 

Stating  in  the  answer  that  the  contract  is  yoid  in  law  and  that  the  defendant  is  not 
bonndto  perform  the  same,  is  not  sufficient  to  enable  him  to  avail  himself  of  the 
statute  of  frauds,  or  to  put  the  complainant  on  proof  of  a  contract  in  writing. 

A  pledgee  may  file  a  bill  to  obtain  a  sale  of  the  pledge  for  the  payment  of  his  de- 
mand. And  although  the  demand  be  for  unliquidated  damages,  it  is  not  necessary 
to  assess  such  damages  at  law  before  proceeding  in  equity  for  a  sale. 

On  a  sale  of  shares  of  stock  in  an  incorporated  company,  deliverable  at  a  fotore 
day»  it  is  not  necessary  that  the  vendor,  in  order  to  recover  damages  on  the  refu- 
sal of  the  buyer  to  receive  the  stock,  should  immediately  make  a  re-sale  of  the 
stock  and  an  actual  transfer  of  the  same. 

On  such  a  sale,  no  tender  of  the  stock  is  necessary  in  equity,  when  the  purchaser, 
OD  the  day  it  is  to  be  completed,  avows  that  he  will  not  receive  it 

Railway  shares  not  within  the  ESnglish  statute  of  frauds  against  parol  contract*— 
in  note. 
September  16 ;  30, 1844. 

The  complainant  sold  to  the  defendant,  two  hundred  shares 
of  the  stock  of  an  incorporated  rail  road  company,  at  a  stipulated 
price,  deliverable  at  a  future  day,  and  to  secure  the  performance 
of  the  contract,  each  party  deposited  100  shares  of  similar  stock 
with  Dykers  &  Alstyne,  brokers*  When  the  contract  matured, 
the  defendant  declared  that  he  would  not  receive  the  stock  bar- 
gained for,  and  no  tender  or  offer  of  it  was  made  to  him.  The 
complainant's  damages  by  reason  of  the  breach  of  the  contract 
were  proved  to  be  ^592  50. 

He  filed  his  bill,  stating  the  making  of  the  contract  and  its 
breach,  and  the  pledge  of  the  100  shares  of  stock  as  security ; 
and  praying  that  the  same  might  be  sold  and  his  damages  paid 
out  of  the  proceeds. 

The  defendant  in  his  answer,  denied  that  the  complainant  had 
any  stock  of  his  own  when  he  assumed  to  sell  the  200  shares, 
and  alleged  that  when  the  same  were  deliverable  he  had  not 
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euongh  to  fulfil  all  his  contracts  then  due  for  the  delivery  of 
such  stock :  also  that  the  contract  was  void  in  law  and  not  bind* 
ing  upon  him;  that  there  was  no  tender  of ^ the  stock,  and  that 
there  was  a  sufficient  remedy  at  law ;  and  some  other  matters, 
which  are  stated  in  the  opinion  of  the  court. 
The  cause  was  heard  on  pleadings  and  proofs. 

D.  D.  Fields  for  the  complainant. 

A.  Mantfy  Jr.  for  the  defendant. 

<  

The  Assistant  Vice-Chancellor. — The  first  objection  to 

the  complainant's  claim,  is  on  the  ground  that  the  contract  be- 
tween the  parties  is  not  in  writing  subscribed  by  the  defendant* 
The  bill  alleges  that  the  parties  entered  into  a  contract,  by  which 
one  agreed  to  sell  to  the  other,  200  shares  of  stock  upon  terms 
which  are  fully  stated.  The  answer  admits  the  making  of  the 
contract  as  set  forth  in  the  bill. 

On  this  state  of  the  pleadings,  the  court  has  nothing  to  do  with 
the  question  whether  the  contract  is  in  writing  or  by  parol. 
The  Chancellor's  decision  in  Cozine  v.  Grahtim^  2  Paige's  R. 
177,  is  conclusive  that  where  it  does  not  appear  by  the  bill  that 
the  contract  is  not  in  writing,  the  defendant  admitting  the  con- 
tract, must  insist  by  plea  or  answer  that  it  is  not  in  writing,  or 
he  cannot  raise  that  objection  to  its  validity.  And  in  such  case 
DO  proof  of  the  agreement  is  necessary. 

The  defendant  relies  upon  the  clause  in  his  answer,  in  which 
he  insists  that  "  the  contract  is  void  in  law  and  that  he  is  not 
bound  to  perform  the  same." 

On  reading  the  answer  I  supposed  this  point  was  addressed  to 
tKe  allegation  that  the  complainant  did  not  own  stock  enough  to 
fulfil  his  time  sales,  including  the  one  in  question. 

Be  that  as  it  may,  it  is  clear  that  it  does  not  set  up  the  statute 
of  firauds  so  as  to  put  the  complainant  upon  proof  of  a  contract 
in  writing.  The  defence  that  an  agreement,  admitted  to  have 
been  made,  is  not  in  writing,  must  be  pleaded  or  set  up  in  the 
answer  as  afact^  and  distinctly  put  in  issue.  This  is  the  e^ssen- 
tial  point,  and  this  is  not  pleading  the  law,  but  pleading  a  fact 
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to  which  the  law  attftchet  the  ooosaquaiioe  that  the  contract  is 
Toid. 

Tho  next  objection  made  by  the  defendant  is  that  the  remedy 
of  the  compIainaDt  is  at  law ;  and  that  he  must  at  least  establish 
there  his  right  to  damages,  before  resorting  to  the  stock  delivered 
to  Dykere  &  Alstyne. 

As  to  this,  It  is  to  be  obeerved  that  the  deposit  of  the  stock  con* 
stitnted  a  pledge.  (See  Cortdyou  ▼.  LanHng^  2  O.  C.  in  E. 
200 ;  McLean  v.  WaUcw,  10  Johns.  471 ;  Oarlick  v.  James^  12 
ibid.  146.) 

And  it  is  well  established  that  the  pledgee  may  file  a  bill 
in  equity  to  sell  the  pledge  and  thereby  obtain  payment.  (4 
Kent's  Oomm.  139,  2d  ed. ;  2  Story's  Eq.  Jur.  298,  h  1083 ; 
Story  on  Bailments,  208,  i  310;  Hart  v.  Ten  Eyck,  2  J.  O.  R, 
62.) 

I  find  no  authority  which  requires  the  pledgee  to  assess  his 
damages  at  law,  before  coming  into  this  court  Nor  can  I  per» 
ceive  any  good  reason  why  the  parties  should  be  subjected  to  the 
expense  ci  a  suit  at  law  for  that  purpose,  when  it  can  be  accom- 
plished without  additional  expense  in  the  proceeding  here  which 
must  ensue  before  the  creditor  can  obtain  payment 

In  this  case,  although  the  pledge  was  sold  by  consent,  the 
proceeds  remained  in  the  hands  of  the  depositaries,  inaccessible 
to  the  complainant  through  any  proceeding  at  law.  His  recov- 
ery of  daBoages  for  the  breach  of  the  agreement  in  a  suit  against 
the  defendant,  would  not  afiiect  the  pledge,  nor  compel  Dykers 
tc  Alstyne  to  pay  the  recovery  out  of  its  proceeds. 

Another  objection  was  made,  that  the  complainant  shoul4 
have  proved  a  tender  of  the  stock  at  the  maturity  of  the  contract ; 
and  farther,  that  he  should  have  proved  a  re-sale  and  actual 
transfer  of  the  stock  at  that  time. 

As  to  the  tender,  it  appears  by  the  defendant's  letter  to  Dykers 
d&  Alstyne  on  the  day  the  contract  fell  due,  that  he  would  not 
receive  the  stock,  and  no  tender  was  necessary. 

As  to  the  other  point,  it  is  founded  on  the  argument  that  the 
object  of  the  act  against  stock-jobbing  will  be  wholly  defeated 
unless  brokers  sellmg  stocks  on  time  are  required  to  prove  a  re- 
sale before  bringing  an  action  against  the  purchaser  for  not  ac- 
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cepting.  For  it  is  said,  a  bfoker  with  100  shares  of  a  particular 
stock,  may  make  half  a  dozen  or  more  sales  of  100  shares  of  that 
stock  to  as  many  different  persons  on  time,  and  on  their  failure 
to  perform,  might  sustain  a  suit  against  them,  all  upon  proof  of 
his  having  owned  the  100  shares.  It  may  be  said  too,  that  if  all 
the  buyers  should  fulfil  and  demand  their  stock,  his  100  shares 
would  not  go  far  towards  completing  on  his  part. 

The  English  stock-jobbing  act,  it  appears  contains  a  provision 
requiring  such  a  re-sale  on  these  time  contracts,  (a) 

This  circumstance,  while  it  shows  the  wisdom  or  propriety  of 
further  legislation  on  the  subject,  also  shows  that  the  evil  must 
be  remedied  by  legislation  and  not  by  judicial  construction. 

Except  as  regulated  by  our  statutes,  the  sale  of  stocks 
stands  upon  the  same  footing  as  the  &ale  of  other  goods  and 
chattels.  The  statute  contains  no  requisition  for  a  re-sale,  and 
I  cannot  enlarge  it  in  order  to  remedy  any  supposed  defect  or 
omission. 

The  ccmplainant  is  entitled  to  a  decree  for  the  payment  of  the 
amount  of  the  damages  as  agreed  upon,  and  the  costs  of  this 
suit,  out  of  the  fund  in  question* 


(a)  Seo  WelU  y.  Porter,  3  Bing.  N.  C.  723 ;  3  8cott,  141 ;  and  Howitt  t.  Prie§f 
3  Railway  and  Canal  Caseii  175.  On  the  point  which  was  argued  at  the  bar  that 
the  contract  waa  within  the  statute  of  frands,  (aaraming  it  to  have  been  by  parol,) 
see  Dunerofi  v.  Alhreekt,  13  8imoBf ,  189,  affirmed  by  the  Chancellor,  July  33, 
1S41 ;  in  which  it  waa  decided  that  railway  share*  in  an  inooiporated  company 
were  not  an  interest  in  lands,  nor  goods  or  diattels,  within  the  statnte  of  frandi 
and  peijniies,  and  that  the  eoait  will  enforce  specificaUy  a  parol  agreement  for  their 
sale. 
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Galliano  v.  Lane  and  others. 

A  mmrried  woman  99mA  of  land  in  her  own  right,  exocoted  a  dood  in  her  maiden 
name,  dated  prior  to  the  mtmingp,  which  was  proved  by  a  aDbieribiDg  wit- 
ness and  thea  recorded.  The  deed  was  set  aside  as  inTalid,  both  becanse  it  was 
not  ackoowledged  by  her  ia  the  Ibrm  prescribed  by  law,  and  because  her  hosbaud 
4td  not  join  in  it,  or  ezecote  a  coucorrent  oootreyance.  The  guardian  4<f  littm 
of  an  infant  defendant,  in  whom  the  ioTalid  title  in  part  rested,  was  directed  to 
join  in  are-oonTeyanee,  executing  it  for  and  in  the  name  of  the  infant 
.      Oolober  7, 1844. 

Tab  complainaDt,  then  Elizabeth  A.  Cooper,  was  married  to 
John  Galliano,  on  the  23d  day  of  August,  1S38,  at  which  time 
she  was  the  owner  in  fee  of  the  house  and  lot  No.  183  Broome- 
street,  in  the  city  of  New  York.  Difficulties  arose  between  her 
husband  and  herself  soon  after  the  marriage,  in  consequence  of 
which  she  sought  to  have  the  house  and  lot  secured  from  his 
control,  so  that  she  might  enjoy  it  during  her  hfe,  and  after 
her  death  that  it  might  vest  in  her  brother  and  sister,  John  aud 
Louisa  Lane.  The  defendant,  G.  Kent,  assumed  to  be  her  ad- 
viser and  manager  in  the  affair,  and  she  first  executed  a  will,, 
which  he  presently  informed  her  would  be  unavailing.  He  then 
induced  her  to  execute  a  deed  of  the  honse  and  lot  to  her  brother 
and  sister,  in  order  to  accomplish  the  same  object.  This  deed  was 
in  fact  executed  about  the  first  of  January,  1839,  but  was  dated  ten 
days  anterior  to  the  marriage,  and  was  made  in  her  name  of  Eliza- 
beth A.  Cooper.  It  conveyed  the  whole  premises  absolutely.  After 
it  was  signed,  its  execution  was  proved  by  a  subscribing  witnesa 
before  a  commissioner,  on  the  fourth  day  of  January,  1839,  and 
upon  that  proof  it  was  recorded  the  same  day.  Noconsideratioa 
was  paid  to  Galliano  or  his  wife,  and  the  Lane's  were  both  infants. 

On  these  facts,  Galliano  and  wife,  on  the  17th  of  May,  1839, 
filed  their  bill  against  Kent,  and  John  and  Louisa  Lane,  to  set 
aside  and  cancel  the  deed.  Kent  appeared  and  answered  the 
bill,  admitting  the  material  facts  charged. 

Before  an  appearance  had  been  perfected  by  the  infants,  and 
on  the  8th  day  of  February,  1843,  the  complainant  obtained  a 
decree  agaitxst  her  husband  dissolving  the  marriage  contract. 
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She  then  filed  a  supplemental  bill  in  her  own  name,  against  the 
same  defendants,  in  which  it  was  stated  that  John  Lane  had  be- 
come of  full  age.  The  bills  were  then  taken  as  confessed  by  John 
Lane.  An  answer  was  put  in  in  behalf  of  the  infant,  Louisa 
Lane,  and  proofs  taken* 

^  Hunt^  for  the  complainant. 


/.  H.  ApplegcUe^  for  Louisa  Lane. 

The  Assistant  Vice-chancellor,  said  the  proof  was  clear 
that  the  deed  was  executed  while  the  complainant  was  a  married 
woman,  and  not  being  acknowledged  by  her  in  the  manner  pre- 
scribed by  law,  was  entirely  invalid.  It  was  equally  objectiona- 
ble, because  her  husband  was  not  a  party  to  it,  or  conveying  con- 
currently with  her.  But  in  consequence  of  its  being  ante-dated, 
and  thus  appearing  to  be  a  deed  executed  by  her  before  her  mar- 
riage, it  has  the  semblance  of  a  perfect  conveyance,  which  she  is 
entitled  in  this  court  to  have  set  aside,  and  her  title  cleared  of  the 
cloud  thus  thrown  over  it 

A  decree  was  made,  declaring  the  deed  to  be  void  and  of  no  ef- 
fect, and  directing  a  re-conveyance  by  John  and  Louisa  Lane. 
The  guardian  ad  litem  of  the  latter  was  directed  to  execute  the 
deed  for  her  and  in  her  name. 


HoooLAND  V.  Watt  and  others. 

W.  being  tewed  ef  Imnds  eubject  to  a  Inortfpi^^,  whieh  had  not  been  eieeated  ^ 

his  wife,  eoaveyed  them  t#  D.,  hk  wife  jeiaiof  with  hnn  in  dae  form.    D.  ■afaae« 

qnently  reoeoveyvd  them  to  W. 
HM^  that  the  wife*i  inchoate  rigrht  of  dower  was  eztingniehed  by  the  deed  to  D. 

and  was  not  reetored  as  againet  the  mortgage  by  the  reconyeyance ;  and  that  ihe 

was  dowable  of  the  equity  of  redemption  only. 
October  7, 1844. 

This  was  a  bill  to  forclose  a  mortgage  executed  by  A.  Watt 
to  the  complainant    It  appeared  that  after  ihe  mortgage  was 
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given,  A.  Watt  and  his  wife  joined  in  the  execution  of  a  deed,  hf 
which  they  conireyed  the  mortgaged  premises  in  due  form  to  R.  P. 
Dana.  Subsequent  to  this  period  and  before  the  bill  was  filed, 
Dana  re-con ^eyed  the  premises  to  A.  Watt  Mrs.  Watt  put  in  an 
answer,  claiming  her  dower  right  in  the  whole  premises,  unaffected, 
by  the  mortgage.  The  complainant  insisted  that  she  was  dowaUe 
in  the  equity  of  redemption  only. 

S.  Jones  Mumford^  for  the  complainant 

C.  W.  Van  VoorhiSi  for  Watt  and  wife. 

The  Assistant  Yicb-Ch ancellor,  remarked  that  the  proofs 
show  Mrs.  Watt  joined  her  husband  in  the  conveyance  of  the 
lands  in  question  to  Dana ;  upon  which  Dana  had  the  whole  titles 
discharged  from  any  claim  for  dower,  but  subject  to  the  complain- 
ant's mortgage.  When  lie  conveyed  to  A.  Watt,  he  therefore  trans- 
mitted the  whole  title  to  him,  subject  to  the  mortgage.  AH  the 
right  which  Mrs.  Watt  has  in  the  premises,  is  derived  from  that 
conveyance,  which  vested  the  equity  of  redemption  and  nothing 
more,  in  her  husband.  She  has  therefore,  no  interest  beyond  an 
inchoate  right  of  dower  in  the  equity  of  redemption. 

Decree  accordingly. 


HoLFORD  V.  Blatchford,  Rcccivcr  of  the  Commercial  Bank. 

Foieigii  exobaiife  k  aooamodUj  which  it  bought  and  wld,  like  merohandisa.  Tha 
thing  sold  by  tbo  drawar  of  a  foreign  bill,  is  hie  money  or  fnndi  abroad,  or,  what 
te  the  payee  is  eqaivalent,  hb  credit  abroad,  equal  to  cash.  The  bill  of  exchange 
ia  the  instmmeBt  of  transfer. 

Fken  the  natnre  of  foreign  bille,  their  sale  by  the  drawer  and  their  traaafer  by 
the  payee,  uaaally  precede  acceptance.  And  whether  the  contract  for  the  tale  of 
such  a  bill,  be  deemed  an  agreenieat  to  draw  the  bill,  or  one  in  respect  of  the  bill 
already  drawn  ;  it  is  equally  the  sale  of  an  existing  iking  in  tution,  and  legal. 

Sach  a  contract  stands  upon  a  difierent  footing  ftora  one  for  the  sale  of  promissofy 
■oCeo  and  nlaiMl  bills  of  exahanga  pre? Sons  to  their  being  issaed  or  pat  in  dr- 
eolation.  Notes  and  mland  billi  are  not  the  sqtject  of  sale*  except  when  held  bj: 
one  who  can  aiaintain  a  suit  npon  them  against  [the  other  partial  at  Biatniity. 
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Bttnken  cheeks  and  draits,  or  inland  bllb  at  eight,  are  in  ihia  respeet»Bhnilar  to  lor* 
eign  bills  of  exchange. 

A  bill  drawn  by  a  house  in  New  York  on  a  house  in  London,  the  partnen  in  both 
houses  being  the  same  persons,  is  the  legitimate  subject  of  sale  in  the  hands  of 
the  drawers. 

A  commercial  honse  in  N^w  Yoric  drew  the*r  bills  of  exchange,  on  a  hoose  in  London, 
and  sold  them  on  a  credit,  to  the  payees,  before  acceptance,  for  a  price  which 
was  3)  per  cent  beyond  the  then  current  price  of  exchange  between  New  York 
and  London.    There  was  no  allegation  that  it  was  a  lonn,  or  a  cover  for  a  loan. 

Held,  that  the  transaction  was  not  usurious.  The  charge  of  one  and  a  half  per 
cent  beyond  the  cash  price  of  the  exchange,  did  not  make  the  transaction  osa* 
nous. 

On  an  application  to  purchase  foreign  bills,  on  credit,  the  drawer  demanded  nine 
and  a^ialf  per  cent  premium,  oue  per  cent,  commission,  and  interest  on  the  whole 
till  paid.  Held,  on  the  testimony,  that  the  commission  was  a  part  of  the  stipu- 
lated price  of  the  bills,  and  was  not  to  be  deemed  a  compensation  for  forbearance 
or  giving  day  of  payment,  and  that  the  contract  was  not  osnrious. 

If  the  commission  had  been  included  for  forbearance,  quitre  whether  it  shonld  not 
be  construed  as  two  distinct  contracts :  1.  For  the  sale  of  exchange  at  9 J  per 
cent,  premium  ;  and  2.  An  agreement  to  forbear  payment  of  the  price  for  sixty 
days,  in  coosideratioD  of  the  legal  interest  and  one  per  cent  commisston  7 

The  bill  set  forth  a  sale  of  exchange  at  tke  current  rate,  for  the  price  of  wkieht  m 
certificate  of  depoeU  waegiveru,  The  suit  was  for  the  recovery  of  the  price,  and 
the  proof  showed  that  the  sale  was  made  for  1  ^  or  SJ  per  cent,  more  than  the  cur- 
rent rate  of  exchange.  The  certiBcate  having  been  given  for  the  amount  at  that 
rate :  Held,  that  there  was  no  variance  between  the  bill  and  the  proof. 

Where  the  answer  states  a  contract  as  a  sale  and  pnrchase  of  foreign  exchange^ 
without  any  averment  that  it  was  a  cover  for  a  loan,  or  that  there  was  an  appli- 
cation for  a  loan  which  assumed  the  form  of  a  sale,  the  defendant  cannot  prove 
those  facts,  or  ins'ist  upon  them,  although  he  has  inserted  a  general  allegation 
that  the  contract  was  usurious. 
September  23,  24,  25 ;  October  3,  1844. 

Tug  bill  was  filed  by  Holford,  Brancker  &  Co.,  merchants  in 
New  York,  to  recover  of  the  receiver  of  the  Commercial  Bank, 
the  price  of  certain  bills  of  exchange  for  8000/.  sterling,  drawn  by" 
themselves  on  Holford  &  Co.,  bankers  in  London,  in  March, 

1841. 

The  btlnk  gave  a  certificate  of  deposit  for  the  price  of  the  bills,, 
including  9^  per  cent  for  the  premium  of  exchange,  and  one  per 
cent,  for  commission.  The  certificate  was  payable  on  demand, 
but  by  agreement,  was  to  be  paid  in  sixty  days,  with  interest. 

Ac  the  end  of  four  months,  the  bank  made  a  payment  on  ac- 
count, and  gave  a  new  certificate  for  the  balance,  in  which  was 
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iocluded  a  commissiou  for  forbearance.    The  same  ibiog  was  re^ 
peated  in  September,  1841. 

The  defence  was  that  these  transactions  were  void  for  usury* 
The  answer  alleged,  that  the  application  for  the  bills  was 
originally  made  to  the  complainants  by  the  North  American  Trust 
and  Banking  Company,  and  the  same  terms  agreed  upon ;  but 
in  consequence  of  the  complainants  rejecting  the  securities  offered, 
the  Commercial  Bank  stepped  in  and  obtained  the  exchange  for 
the  Trust  and  Banking  Company,  receiving  the  securities  fiom 
the  latter,  and  giving  their  own  certificate  to  tho  complainants 
for  the  stipulated  amount.  That  the  stipulation  was  for  a  pre* 
mium  of  9^  per  cent.,  which  was  1^  per  cent,  beyond  the  currant 
rate  or  market  price  of  exchange  at  ihat  time,  besides  the  exac- 
tion q{  a  commission  of  one  per  cent. ;  and  the  certificate  was 
given  for  the  aggregate  amount,  and  interest  Was  to  be  paid  for 
the  time  it  was  to  be  forborne. 

The  answer  also  insisted  that  the  excess  above  the  market 
price,  was  charged  by  the  complainants  with  the  intent  to  evade 
the  statute  against  usury,  and  at  the  same  time  to  secure  more 
than  seyen  per  cent,  interest  on  the  loan  or  forbearance  of  money. 
The  same  allegation  was  made  in  respect  of  the  commission. 
Some  other  points  of  the  pleadings  and  evidence  will  be  found 
noticed  in  the  ojHuion  of  the  court. 

r 

/.  Presecti  Hall  and  George  Griffin^  for  the  complainants. 
E.  H.  Blatchfard  and  B.  F.  Butler^  for  the  defendant. 

The  Assistant  Yice-Chancellor. — The  contract  upoi> 
which  the  complainants  claim  a  decree,  is  not  very  fully  stated 
in  the  bill  *,  but  so  &r  as  the  particulars  are  given,  I  do  not  think 
that  they  are  substantially  variant  from  the  contract  proved. 

The  bill  sets  forth  a  sale  of  the  complainant's  bills  of  exchange 
on  the  house  of  Holford  ds  Co.,  London,  for  £8000  sterling,  at 
the  then  current  rate  of  exchange,  and  that  they  received  the 
certificate  of  deposit  of  the  bank /or  the  price  of  such  bills  of  ex^^ 
change. 

The  objection  is  that  the  sale  proved,  was  at  the  rate  of  9^  pes 
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cent,  premium,  whereas  the  current  cash  rate  of  ezdiange  was 
only  eight  per«c^nt. ;  and  besides  this  excess  of  premium,  the 
complainant's  contract  as  proved,  included  interest  at  the  lawful 
rate  for  the  term  of  credit  given,  and  a  commission  of  one  per 
cent,  for  the  forbearance  of  payment  during  that  term. 

Whether  there  was  a  commission  included  in  the  original  con* 
tract,  is  a  disputed  fact  which  I  will  consider  presently.  I  do  not 
think  it  material  on  the  point  of  variance. 

The  allegation  of  a  sale  of  bills  of  exchange,  or  of  any  other  ar* 
tide,  at  the  current  rate  or  price,  is  not  definite  or  certain,  because 
the  current  price  is  almost  universally  to  be  found  between  two 
limits.  Thus,  on  the  day  that  1  am  writing,  exchange  on  Lon« 
don  is  quoted  at  9f  /o  10  per  cent,  premium.  But  a  statement 
that  bills  were  sold  and  a  certificate  of  de]H)6it  given  for  their 
)nrice,  is  definite,  and  by  reference  to  the  certificate,  absolutely 
certain. 

In  this  bill,  therefore,  the  most  material  statement,  as  to  the 
imm  which  the  bank  was  to  pay  the  complainants  for  the  bill^ 
is  that  relating  to  the  certificate.  The  expression,  <Uhen  current 
rate  of  exchange,"  is  not  set  forth  as  the  terms  or  very  language 
of  the  contract.  It  is  descriptive  of  the  price,  and  is  subordinate 
to  the  more  definite  description  which  is  given  by  reference  to  the 
certificate.  In  applying  tiie  proof  the  latter  must  control,  and 
thus  applying  it,  there  is  no  variance. 

If  there  were  a  variance,  it  will  not  afiect  the  defendant's  right  ; 
inasmuch  as  there  is  no  surprise  in  the  case,  and  the  court  would 
permit  the  complainants  to  amend  their  bill  upon  terms,  so  as  to 
obviate  the  defect ;  as  was  directed  in  the  case  to  which  I  was  re- 
ferred by  the  defendant's  counsel.  {Harris  v.  Kmckerbacker^  6 
Wend.  638.) 

The  defenoe  which  has  been  interposed  in  the  discharge  of 
the  defendant's  duty  to  the  creditors  of  the  Commercial  Bank,  is 
that  the  original  certificate,  and  the  contract  on  which  it  was 
given,  were  usurious.  > 

And  1.  It  is  urged  that  the  object  of  all  the  parties,  was  to  en* 
able  the  bank  to  raise  money  for  the  benefit  of  themselves  and 
the  North  American  Trust  Company :  That  the  transaction  was 
4  loan  in  disguise. 


NEW  YORK-OCTOBER,  1844.  ISa 


Holfofd  ir.  BteUShford,  Reiseiveri  &e. 


As  to  this  ground  of  the  defence,  I  am  spared  the  neces8it7  of 
examining  it,  because  it  is  not  set  up  in  the  answen  I  find  no 
allegation  in  either  the  first  or  the  supplemental  answer,  that  the 
original  transaction  was  a  loan,  or  a  cover  for  a  loan  ;  or  that 
there  was  any  application  for  a  loan,  made  by  the  North  American 
Trust  Company,  or  the  Commercial  Bank.  The  answers  speak 
of  a  sale  and  purchase  of  bills  of  exchange.  They  present  as  a 
defence,  that  the  transaction  was  made  for  the  North  American 
Trust  Company,  without  any  authority  on  the  part  of  the  officer^ 
of  the  bank  who  assumed  to  act,  and  that  the  complainants  bad 
notice  of  the  defect  of  authority.  That  for  the  forbearance  of  the 
debt,  or  price  of  the  bills  of  exchange  sold,  the  complainants  ex- 
acted 2|  per  cent,  beyond  legal  interest,  of  whiclx  l\  per  cent 
was  under  the  garb  of  the  premium  for  the  exchange,  and  one  per 
cent,  was  called  commission.  And  that  upon  the  renewals  of 
the  certificates,  there  was  a  further  exaction  of  unlawful  interest. 

But  the  answers  do  not  allege,  that  there  was  any  loan  soli<» 
eited  or  made« 

I  am  limited  to  the  issues  made  by  the  pleadings  in  the  cause^ 
and  must  lay  out  of  view  the  first  ground  presented  by  the  de« 
fendant's  counsel  at  the  hearing. 

2.  The  next  objection  to  the  transaction,  is  that  the  compIain« 
ants  bills  in  their  own  hands,  had  no  legal  existence,  and  could 
not  be  the  subject  of  sale ;  and  it  was  therefore  a  mere  exchange 
of  credits,  and  the  taking  of  1|  per  cent  (or  2i  per  cent,  if  th^ 
commission  were  included,)  above  the  current  rate  of  exchange 
and  in  addition  to  the  legial  interest,  was  per  se,  usury. 

The  Dunham  cases^  were  referred  to,  to  show  that  where  on 
an  exchange  of  notes,  the  party  loaning  his  credit,  reserves  a 
commission  exceeding  the  lawful  interest,  the  transaction  is  usu- 
Yious.  (13  Johns.  40 ;  16  ibid.  367 ;  5  J.  C.  R.  122.)  And  it  was 
eontended  that  a  bill  or  note  cannot  be  the  subject  of  sale,  unless 
it  be  such  a  security  in  the  bands  of  the  seller  that  he  could 
maintain  a  suit  upon  it  at  maturity.  This  distinction  is  well 
settled  in  regard  to  promissory  notes.  {Powell  v.  Waters^  8 
Cowen,  689 ;  Cram  v.  Hendricks^  7  Wend.  569.) 

In  Munn  v.  J%e  Commission  Company^  15  Johns.  44,  the 
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flame  distinction  was  applied  by  the  Sapieme  Court  to  an  inland 
bill  of  exchange. 

All  these  were  cases  of  the  discounting  of  notes  and  bills ;  the 
advance  of  money  by  the  purchaser  to  the  seller  or  borrower* 
And  the  real  point  to  which  this  distinction  was  addressed,  was 
to  ascertain  whether  the  transaction  was  a  loan  on  paper  made 
for  the  purpose  and  then  first  used,  or  whether  the  paper  was  pre-« 
yiously  in  existence  and  operative.  In  other  words,  whether  it 
were  in  fact,  a  loan,  or  a  sale.  It  might  be  a  loan,  although  the 
person  discounting  the  note  supposed  he  was  buying  a  businesa 
note,  as  is  shown  in  Powell  v.  WcUera. 
.  I  think  that  this  distinction  is  not  applicable  to  the  sale  of  for- 
eign exchange.  The  contract  in  this  instance  was,  in  truth,  an 
agreement  by  the  complainants  to  draw  foreign  bills  for  £8000, 
in  consideration  of  which  the  Commercial  Bank  agreed  to  pay 
them  the  stipulated  amount,  whether  that  were  9(  per  cent  pie^ 
mium  and  a  commission,  or  9^  per  cent,  without  the  conunisBion. 
And  the  drawing  of  the  bills  was  a  part  performanca  of  that 
agreement. 

Both  in  theory  and  practice,  the  contract  was  complete  in  all 
its  parts,  before  any  bill  of  exchange  was  dmwn. 

Then  what  was  sold  ?  The  answer  is,  Holford,  Brancker  A 
Co.'s  agreement  that  Holford  A>  Co.  would  pay  to  the  Commercial 
Bank,  £tiOOO  sterling  in  the  city  of  London,  at  the  end  of  sixty 
days  after  presentment,  and  that  Holford,  Braneker^DCo.  would 
deliver  to  the  bank,  the  usual  medium  of  transferring  exchange^ 
viz.  their  bills  on  the  London  house.  The  thing  sold  was  money 
or  funds  in  London.    The  bills  were  the  instruments  of  transfer. 

But  it  may  be  asked,  wherein  do^  this  differ  from  an  agi6»> 
ment  by  which  A.  is  to  obtain  B.'s  note  for  tlOO  at  six  months^ 
and  deliver  it  to  C.  for  $90,  or  any  other  price?  I  answer  thai 
a  note  is  a  promise  to  pay  a  fixed  sum,  and  whether  paid  at  ma^ 
turity  or  not,  no  additional  sum  can  be  demanded  upon  it 

Foreign  exchange  is  an  undertaking  by  the  drawer  in  one 
country  that  a  person  in  another  country  shall  pay  money  there 
at  a  time  stipulated ;  and  if  the  latter  fail  to  pay,  subjects  the 
dmwer  to  heavy  damages,  in  addition  to  the  amotmt  designated 
in  the  bill. 
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80  when  a  note  is  drawn  and  delivered,  the  maker  is  liable 
simply  for  its  amount,  and  ultimately  at  the  place  where  he  re- 
sides. When  a  foreign  bill  is  drawn  and  delivered,  the  drawer 
t8  liable  to  provide  for  its  acceptance  and  payment  abroad,  or  to 
-pay  its  amount  at  home  with  the  damages  added. 

A  contract  to  make  a  promissory  note  and  sell  it  at  a  stipula* 
Ced  priee  is  not  the  subject  of  traffic  in  the  market. 

Bat  a  contract  for  the  sale  of  exchange  on  a  foreign  town  at  a 
rate  agreed  upon,  is  a  familiar  mercantile  transaction.  It  is  a 
commodity  which  is  bought  and  sold  like  merchandize,  and  in 
all  large  cities  a  distinct  class  of  merchants  is  usually  devoted  to 
this  branch  of  commerce.  In  this  instance  the  exchange  sold, 
whether  considered  before  the  bills  were  drawn,  or  afier  they 
were  signed  bat  while  they  still  remained  in  the  hands  o{  the 
complainants,  was  in  existence  and  was  the  subject  of  sale.  II 
was  either  funds  of  the  drawers  in  London,  or  their  credit  at 
that  place  equivalent  to  cash. 

The  circumstance  that  the  drawer  of  the  bills  in  question  was 
one  of  the  partners  in  the  drawee's  house,  cannot  affect  the  point 
in  reference  to  their  legal  existence  while  in  the  drawer's  hands. 
They  would  have  been  in  the  same  plight,  if  drawn  upon  another 
and  distinct  firm. 

From  the  nature  of  foreign  exchange,  it  must  be  sold  and  re- 
mitted, in  the  usual  course  of  trade,  before  it  is  accepted.  It 
therefore  performs  all  its  functions  in  the  country  where  it  is 
drawn,  before  it  receives  the  signature,  and  thereby  the  liability 
of  the  party  who  is  in  theory  the  real  debtor  in  the  transaction* 
I  refer  to  its  acceptance.  In  its  legitimate  operation  it  is  frequently 
sold  but  once.  The  merchant  having  occasion  to  pay  money  in 
England,  applies  to  a  banker  here  who  deals  in  exchanges,  buys 
bis  bill  on  a  banker  in  London,  which  the  merchant  remits  di- 
rectly to  his  creditor  in  England,  who  in  due  course,  obtains  the 
acceptance  of  the  London  banker.  To  say  of  this  transaction, 
that  the  Mil  or  the  exchange,  had  no  legal  existence  when  it  was 
sold  by  the  banker  here,  appears  to  me  to  be  entirely  erroneous. 

This  question  has  been  decided  in  this  circuit,  and  by  autho- 
tity  which  would  control  me  unless  my  judgment  was  clearly  at 
variance  with  the  decision.    If  I  were  merely  in  doubt,  I  should 
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feel  bound  for  the  sake  of  uniformity  in  the  administration  of 
justice  by  co-ordinate  tribunals,  to  follow  the  authority  of  my 
predecessor  and  the  Yice-Chancellor. 

My  conclusion  coincides  fully  with  theirs.  In  Manice  v.  The 
New  York  Dry  Dock  Company,  3  Edw.  Ch.  R.  143,  the  Yice- 
Chancellor  held  that  bills  of  exchange  in  the  hands  of  the  drawers, 
were  the  legitimate  subjects  of  sale.  The  same  decision  waa 
made  by  my  learned  predecessor,  when  that  case  came  before 
him  for  a  final  hearing  on  the  merits.    (See  3  Edw.  162,  note  a,) 

A  similar  decision  was  made  by  the  very  learned  and  venerable 
Chief  Justice  of  the  New  York  Superior  Court  in  the  case  of  JDa 
Launay  v.  Manice^  which  is  not  reported.  And  that  was  an  in* 
stance  in  which  the  drawers  in  this  city,  and  the  drawees  in 
France,  were  the  same  persons,  having  mercantile  houses  in 
both  countries. 

The  same  judge,  when  Chancellor,  delivered  the  leading  opin« 
ion  in  the  Court  for  the  Correction  of  Errors  in  Powell  v.  Waters, 
and  he  there  commented  on  Munn  v.  The  Commission  Com- 
pany ^  which  was  the  only  instance  of  an  inland  bill  having  been 
subjected  to  the  rule  as  to  promissory  notes  which  have  not 
been  negotiated.  It  is  evident,  from  his  decision  in  De  Launay 
V.  Manice,  that  this  great  jurist  when  deciding  Powell  v.  TTo^ 
tersy  did  not  imagine  that  a  foreign  bill  of  exchange  was  to  be 
brought  within  the  distiuciion  there  taken. 

The  inland  bills  of  exchange  on  time,  which  are  in  use  among 
us,  partake  of  the  character  of  both  loan  and  exdiange.  When 
legitimate,  they  are  drawn  in  anticipation  of  funds  which  are  to 
result  at  the  place  of  payment,  from  future  sales  of  produce  or  the 
collection  of  debts  there ;  and  are  put  in  circulation  to  be  dis* 
counted,  and  thus  to  furnish  the  drawers  with  the  funds  in  ad* 
vance  of  such  sales  or  collections. 

These  bills  are  of  course  unlike  foreign  exchange.  But  there 
is  another  class  of  inland  bills  which  are  in  this  respect  entirely 
analogous  to  foreign  bills.  1  allude  to  the  bills  of  exchange  of 
the  country  banks  and  bankers,  usually  called  bank  drafts,  which 
are  drawn  on  their  funds  in  the  cities  on  the  seaboard,  payable 
at  sight,  or  some  few  days  after  sight,  and  sold  at  a  premium  for 
the  purpose  of  remittance. 
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In  the  Cayuga  County  Bank  v.  Htm/,  2  Hill,  636,  the  Su« 
preme  Court  recognized  tl)e  legality  of  this  very  common  trana- 
action,  where  the  bills  sold  were  paid  to  a  borrower,  in  lieu  of 
cash,  on  a  discount  of  his  securities.  And  see  Merritt  v.  Benion^ 
10  Wend.  116. 

The  same  principle  will  uphold  the  sale  in  question,  as  being 
a  sale  of  an  existing  thing  in  action,  whether  it  be  regarded  ^ 
an  agreement  for  exchange,  or  a  bill  of  exchange  already  drawn 
up.  I  must  therefore  decide  against  the  second  point  made  iu 
the  defence. 

3.  The  next  objection  is,  that  admitting  the  bills  of  exchange 
to  be  a  subject  of  sale,  yet  the  complainant's  exaction  of  one  and 
«  half  per  cent  beyond  the  current  rate  of  exchange^  besides 
interest  on  the  aggregate  amount  of  the  bills  and  the  premium 
taken,  was  a  mere  colorable  device  to  obtain  more  than  lawful 
interest  for  the  forbearance  of  the  price  of  the  bills  during  the 
stipulated  term  of  credit. 

On  this  point  the  decisions  in  the  case  of  Manice  v.  TAe  Dry 
Dock  Co.  before  cited,  are  decisive  against  the  defendant. 

Under  the  pleadings,  I  am  to  treat  the  contract  as  a  sale 
merely,  and  it  would  be  extravagant  to  hold  that  the  charge  of 
1^  or  2^  per  cent  beyond  the  cash  price  on  a  sale  of  exohange 
on  credit,  in  addition  to  interest  on  the  price,  was  a  device  to 
cover  usury. 

It  is  true  the  witness  who  was  examined  to  the  point,  jiacen 
the  enhanced  charge  in  such  cases  on  two  grounds  only,  viz. : 
the  doubtful  standing  of  the  purchaser,  and  the  probability  of  a 
rise  in  the  value  of  exchange  ;  and  as  to  the  first,  it  is  proved 
that  the  bank  was  in  good  standing  at  the  time  of  the  sale,  and 
there  is  no  evidence  of  increase  in  the  value  of  exchange  being 
then  probable. 

But  the  well  known  difference  between  the  cash  and  credit 
ptke  on  the  sale  of  merchandize,  does  not  rest  wholly  upon 
these  grounds.  Although  the  purchaser  may  be  in  perfectly 
good  credit,  the  vicissitudes  of  trade  may  overtake  him  before 
the  term  of  credit  will  expire.  Whereas  on  a  delivery  of  the 
goods,  and  the  receipt  of  the  price  in  money,  there  is  no  risk  of 
loss ;  and  in  reference  to  a  rise  in  the  value  of  the  article,  th9 
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seller  may  with  the  price  received,  replace  it  by  another  pur- 
chase. 

Accordingly  it  is  notorious  that  the  difference  in  price  on  a 
cash  and  credit  sale,  almost  invariably  exceeds  the  amount  of 
the  interest  on  the  price  during  the  stipulated  credit.  The  de- 
duction oi  five  per  cent,  for  cash^  has  acquired  nearly  the  force 
df  usage  in  many  branches  of  trade. 

Assuming  that  the  difference  between  the  cash  price  and 
credit  sale  in  the  case  before  me  was  2^  per  cent.,  which  wonld 
include  the  commission,  it  was  no  more  than  the  usual  charge 
of  a  factor  for  guaranteeing  the  sale  of  gooda  And  probably 
no  more  than  the  complainants  would  have  been  compelled 
to  pay,  if  they  had  obtained  a  responsible  guaranty  of  the  pay* 
ment  of  their  first  certificate  from  a  third  person. 

The  enhanced  price  of  the  bills  of  exchange  cannot  for  these 
reasons  be  deemed  a  colorable  device  for  usury. 

4.  There  is  still  another  objection  to  the  validity  of  the  trans* 
action,  which  was  pressed  with  much  force. 

It  was  said  that  the  proof  is  conclusive  that  in  addition  to  the 
1^  per  cent,  the  alleged  di£brence  between  the  cash  and  credit 
price  of  exchange,  the  complainants  took  for  the  forbearance  of 
the  price  a  commission  of  one  per  cent. :  That  the  price  of  the 
bills  became  a  debt  which  was  forborne,  and  for  the  forbearance 
of  which  more  than  lawful  interest  was  taken;  and  that  the 
contract  is  therefore  usurious,  even  if  it  be  regarded  as  involving 
a  sale  of  exchange. 

The  fact,  whether  the  commission  formed  a  part  of  the  first 
certificate  of  deposit,  is  involved  in  much  doubt  and  contradic* 
tion ;  and  before  looking  into  it,  I  will  inquire  whether  assuming 
that  the  commission  was  agreed  upon  at  the  time  of  the  sale,  it 
does  of  itself,  or  under  the  circumstances,  render  the  transaction 
usurious. 

First,  I  think  it  may  be  safely  asserted  that  if  the  commission 
were  a  part  of  the  price  of  the  bills,  usury  cannot  be  predicated  of 
it.  There  being  a  sale,  and  not  a  loan,  it  is  only  in  respect  of 
the  forbearance,  that  the  charge  can  be  deemed  illegal. 

The  testimony,  (including  the  statement  of  Mr.  Brancker  to 
his  clerk,  which  the  defendant's  counsel  finally  resorted  to,)  es- 
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tablishes  that  the  piemiam  charged  oa  the  bills  was  9^  per  cent 
And  there  is  no  dispute  but  that  interest  was  to  be  paid  on  the 
a^regate  sum  included  in  the  first  certificate. 

On  the  other  hand,  Mr.  Strong,  the  president  of  the  bank,  who 
negotiated  the  purchase  of  the  bills,  testifies  distinctly,  that  if  a 
commission  were  charged  on  the  sale,  and  included  in  the  first 
certificate,  it  was  a  part  of  the  original  contract  of  sale  of  the  ex* 
change ;  that  the  amount  expressed  in  the  first  certificate  was 
the  price  which  the  bank  agreed  to  pay  for  the  exchange  at  the 
end  of  sixty  or  sixty-three  days  from  the  time  of  the  purchase ; 
and  that  they  agreed  to  pay  that  amount  as  the  price  of  the  ex* 
change.  At  first  I  was  inclined  to  look  upon  the  £8000  reduced 
to  federal  currency,  with  9^  per  cent  added  thereto,  as  the  price 
of  the  exchange,  properly  so  called ;  and  to  rank  the  commission^ 
(if  any  were  then  agreed  upon,)  with  the  interest  stipulated,  as 
the  price  of  the  forbearance.  But  upon  further  consideration,  I 
think  that  the  commission  is  to  be  deemed  a  part  of  the  price  of 
the  exchange. 

It  was  a  sale  of  the  bills  on  a  credit  When  the  application  was 
made  by  the  purchaser,  the  terms  given  were,  9^  per  cent,  pre- 
mium, 1  per  cent  commission,  and  interest  on  the  whole  till 
paid.  These  terms,  then,  were  the  price  which  the  sellers  asked 
fi>r  their  bills.  If  they  had  asked  12  or  13  per  cent  by  the  name 
of  premium,  besides  interest,  the  case  of  Manice  v.  The  Dry  Dock 
Co.  shows  that  it  would  have  been  lawful.  I  do  not  peiceive 
bow  it  can  be  any  the  less  legal,  because  they  asked  9^  per  cent 
by  the  name  of  premium,  and  1  per  cent,  by  the  name  of  com* 
mission.  Certainly,  the  names  imposed,  cannot  affect  the  merits 
of  the  contract,  so  long  as  it  appears  that  the  thing  which  they 
represent  was  the  price  of  the  article  add. 

The  caseof  £atf/s  t.  BidgoodJ  B.  &,  C.  463,  (1  Mann.d^Ry. 
143,  S.  C.  where  the  facts  are  reported  more  at  large,)  is  also  an 
authority  for  the  complainants.  There  a  contract  was  made  by 
fieete  and  Newton,  residing  in  London,  for  the  sale  of  the  uudi- 
▼ided  half  of  an  estate  in  Demarara.  It  was  recited  that  Beete 
had  agreed  fox  the  absolute  sale,  dtc.,  to  Newton,  ^  at  and  for 
die  price  or  sum  of  16,000/.  sterling  money,  iic^  being  the  bal« 
ance  of  an  account  stated  between  them :  which  said  sum  of 
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16,000/.  together  with  interest  upon  the  several  promissory  notes 
added  thereto  for  the  time  they  have  to  nm,  and  which  are  writ* 
ten  at  the  foot,"  &c.  &c.,  <<are  to  be  in  fall  of  the  said  purchase 
money ;"  and  that  Newton  had  agreed  to  purchase  the  property, 
''  at  and  for  the  said  price  of  16,000/.  to  be  paid  at  the  times,  in* 
eluding  the  said  interest  to  be  added  thereto  by  the  instalments, 
and  in  the  manner  specified  in  the  said  jgeveral  promissory  notes," 
&c.  At  the  foot  of  the  contract ;  Beete  signed  a  receipt  acknow* 
ledging  to  have  received  of  Newton  the  seven  notes  thereinafter 
mentioned,  "  being  the  amount  of  the  said  sum  of  16,000/.,  the 
money  agreed  upon  for  the  said  purchase,"  &c.,  "  together  with 
the  interest  on  the  said  sum  of  16,000/.  added  thereto  for  the 
time  the  respective  bills  have  to  run,  making  in  the  whole^prin-- 
dpal  and  interest^  20,000/." 

Then  followed  the  seven  notes,  upon  one  of  which  the  suit 
was  brought.  The  interest  computed  in  the  several  notes  was  at 
the  rate  of  six  per  cent,  per  annum,  being  the  legal  interest  of 
Demarara.  The  defence  was  that  the  contract  was  usurious ; 
and  it  was  urged  that  the  consideration  was  16,000/.,  and  was 
so  stated ;  the  six  per  cent,  was  expressly  called  interest,  not 
purchase  money,  and  the  parties  treated  the  16,000/.  as  principal, 
and  the  residue  as  interest. 

The  court  decided  that  there  was  no  usury.  Lord  Tenterden 
said,  that  the  agreement  arose  out  of  a  contract  of  sale,  not  out 
of  a  contract  of  loan  ;  though  the  parties  have  calculated  the 
price  partly  in  what  they  considered  the  value  in  present  money, 
and  partly  in  money  to  be  paid  at  a  future  day.  That  the  whole 
difficulty  was  created  by  their  calling  the  difference  <'  interest." 
If  they  had  said,  "  payable  by  instalments,"  there  would  have 
been  no  doubt.  It  was  the  duty  of  the  court  to  look  not  at  the 
form  and  words,  but  at  the  substance  of  the  transaction.  And 
that  in  substance  this  was  a  contract  for  the  sale  of  the  estate  at 
the  price  of  20,800/.,  (the  aggregate  amount  of  the  seven  notes,) 
to  be  paid  by  instalments. 

It  will  be  perceived  that  the  court  in  Beete  v.  Bidgoodj  con- 
Btrued  the  transaction  in  spite  of  the  words  used,  to  be  in  eflfeet 
what  Mr.  Strong  testified  the  contract  was  in  this  case ;  and  the 
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*'  inlerest"  there,  like  the  "  commission'^  here,  was  a  part  of  the 
price. 

This  case  was  cited  with  approbation  by  the  mnjority  of  the 
court  in  K^chum  r.  Barber,  4  Hill)  224,  228. 

In  Fioyer  v.  Edwards,  Cowp.  112,  the  sale  was  on  three 
months  credit,  with  an  agreement  for  more  than  the  legal  inter* 
est,  after  that  time^  if  the  price  were  not  then  paid.  This  was 
held  not  to  he  usurious.  At  the  trial  some  stress  was  laid  upon 
an  usage  proved ;  but  Lord  Mansfif.ld  did  not  rely  upon  it  in  his 
decision,  further  than  to  show  that  there  was  no  intention  to 
cover  a  loan. 

It  is  undoubtedly  trne  that  the  charge  of  commission,  as  well 
as  the  whole  machinery  of  the  sale  of  the  bills,  may  have  been 
colorable,  and  mere  devices  to  evade  the  loans  against  usury. 

Where  the  question  is  presented  by  the  issue,  it  is  often  dlffi* 
cult  to  ascertain  whether  the  transaction  were  in  troth  a  sale  or 
a  loan  in  disguise.  Such  were  the  cases  of  Don  v.  Hrawn^ 
Holt's  N.  P.  Rep,  295,  and  Olover  v.  Payn,  19  Wend.  618* 

These  cases  however  show,  that  where  the  contract  was  clear* 
ly  a  sale,  it  cannot  under  circumstances  like  those  before  me  he 
adjudged  usurious.  And  such  must  necessarily  be  my  conclu* 
sion  here,  where  the  transaction  is  brought  forward  as  a  sale. 

Second.  If  I  have  erred  in  holding  that  the  commission  should 
be  regarded  as  a  part  of  the  price,  there  is  still  another  view 
which  deserves  consideration. 

The  transaction  may  then  be  construed  as  two  distinct  con* 
tracts ;  first,  a  sale  of  the  bills  at  91^  per  cent. ;  and  second,  an 
agreement  to  forbear  payment  of  the  price  for  sixty  days  on  the 
payment  of  legal  interest  and  one  per  cent,  commission. 

In  that  view,  the  case  would  be  like  those  of  Pollard  v.  Scho^ 
ly,  Cro.  Eliz.  20;  and  Evans  v.  Negley,  13  Serg.  &  Rawle,  218. 

The  former  was  a  sale  of  oxen,  and  an  agreement  by  the  buy* 
er  to  pay  more  than  legal  interest  for  the  forbearance  of  the 
money  for  a  longer  day.  The  agreement  for  the  interest  was 
held  void,  but  the  sale  was  good. 

In  Evans  v.  Negley,  the  parties  as  partners  had  erected  a  mill, 
and  soon  after  it  went  into  operation,  Evans  sold  his  half  to  his 
partner.    The  contract  between  them  provided  that  the  price 
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should  be  $8600,  to  be  paid  when  it  should  be  convenient,  and 
in  the  mean  time  the  purchaser  was  to  pay  to  Evans  <'  a  yearly 
rentj^^  of  fjMO.  Any  part  of  the  purchase  money  which  might 
be  paN,  was  to  abate  the  rent  pro  tanto.  The  mill  was  to  be 
conveyed  immediately.  The  agreement  for  the  rent  was  held 
to  be  usurious,  it  being  in  effect  interest  reserved  for  the  forbear- 
ance of  the  purchase  money.  But  Evans  recovered  upon  the 
covenants  for  the  98600.  The  contract  of  sale  was  thus  distin- 
guished from  the  contract  for  forbearance,  and  relieved  from  the 
taint  of  the  latter. 

In  fine,  I  am  satisfied  that  there  was  no  usury  in  the  transac- 
tion in  question,  although  the  commission  formed  a  part  of  the 
original  agreement,  and  was  included  in  the  first  certificate.  It 
is  therefore  unnecessary  for  the  decision  of  the  points  raised,  to 
determine  whether  such  were  the  fact,  or  whether  as  the  com* 
plainants  insisted,  the  commission  was  first  brought  forward  in 
July,  1841. 

There  is  no  doubt  but  that  the  renewals  of  the  debt,  and  the 
second  and  third  certificates  were  usurious.  These  however  do 
not  affect  the  original  sale,  on  which  alone  the  complainants 
claim  to  recover. 

There  must  be  a  decree  for  the  contract  price  of  the  bills,  with 
interest  and  the  costs  of  suit.  The  two  payments  made  on  the 
renewals  will  be  applied  in  reduction  of  the  amount  of  the  debt 

[On  settling  the  decree,  the  Assistant  Yice-Chancellor  looked 
into  the  testimony,  and  decided  that  the  commission  of  one  per 
cent.,  as  well  as  the  premium  of  9^  per  cent,  was  included  in  the 
first  certificate,  and  the  decree  was  made  accordingly.] 
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The  eoait  of  chancery  dow  not  decide  apon  the  re^arity  of  the  proeeedingi  of  the 
rapreme  ooart. 

Wh«n  in  m  judgment  ereditor't  eoit,  the  defisndant  pat  in  ieane  the  reton  of  tiM 
execntion  iMned  oat  of  the  rapreme  court  againit  hie  property,  and  the  complain* 
•nt  prodaced  at  the  hearing  an  execntion  with  a  proper  retara  indorsed,  which 
had  heen  filed  nunc  pro  tunCf  as  of  a  day  prior  to  the  commencement  of  the  suit, 
pursuant  to  a  rule  of  that  court  made  on  a  motion  withoat  notice  after  the  issue 
was  jomed  in  the  creditor's  snit,  on  the  ground  that  the  original  ezeentba  had 
been  lost  on  its  transmbsion  from  the  sheriff  to  the  derk ;  it  was  hdd,  that  th« 
evidence  sustained  the  issue  on  the  part  of  tho  complainant. 

The  circumstance  of  its  being  relied  on  as  a  defence  to  the  creditor's  suit,  would  be 
no  answer  to  such  a  motion  in  the  supreme  court,  and  ought  not  interfere  with  the 
force  of  the  rule  theraupon  granted. 
Odober,  12 ;  15, 1644. 

The  bill  was  filed  to  reach  the  equitable  interests  and  things 
in  action  of  the  defendant,  against  whose  property,  as  the  bill 
alleged,  an  execution  at  law  had  been  returned  unsatisfied.  The 
charge  in  the  bill  was  in  the  usual  form ;  and  the  answer  denied 
that  any  such  execution  had  been  returned  or  filed. 

The  proof  showed  that  the  sherifi*  made  a  return  on  the  writ 
in  due  form  and  mailed  it  to  the  clerk  of  the  Supreme  Court  at 
Albany  to  be  filed.  It  however  could  not  be  found  on  file,  and 
on  motion,  that  court  ordered  a  new  writ  and  return  to  be  filed 
in  its  place,  as  of  a  day  anterior  to  the  commencement  of  this 
suit*  Some  other  matters  are  mentioned  in  the  decision  of  the 
court. 

B.  O.  HitchingSf  for  the  complainant 

jR.  Ten  Broeck\  far  the  defendant. 

The  Assistant  Yice-Chancellob. — The  defendant  took 
issue  upon  the  allegations  in  the  bill  that  an  execution  against 
his  property  was  issued  and  returned  unsatisfied. 

The  proof  of  the  issuing  of  the  fieri  facias^  its  delivery  to  the 
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sheriff,  his  indorsing  a  return  thereon,  and  duly  mailing  it  to  the 
clerk  of  tho  Supreme  Court  to  be  filed,  is  so  clear  that  no  ques- 
tion remains  as  to  those  facts. 

In  support  of  the  charge  in  the  bill  that  the  writ  was  returned, 
the  complainant  produces  an  exemplification  of  such  a  writ  with 
the  direction  and  sheriff's  return  indorsed  in  proper  form,  and 
marked  ^  filed  June  10, 1843,  nunc  pro  tunc^  by  order  of  court, 
Feb.  8th,  1844." 

It  further  appears  that  on  the  day  last  mentioned,  the  Su* 
preme  Court  made  a  rule  directing  such  writ  to  be  filed  as  of 
the  tenth  day  of  June,  1843,  instead  of  the  original  ^/ieri/octcui 
proved  to  have  been  lost  or  mislaid. 

The  defendant  insists  that  this  rule  and  tho  proceeding  under 
it  are  a  nullity  in  reference  to  him,  because  the  rule  was  obtained 
ex  parie,  and  after  he  had  put  in  his  answer. 

As  to  its  being  ex  parte^  this  court  cannot  regard  such  an  ob- 
jection. The  defendant  was  apprised  by  the  notice  of  reading 
the  ertdence,  served  upon  his  solicitor,  nearly  six  months  before 
tho  hearing,  that  such  proceedings  had  taken  place,  and  if  they 
were  void  or  irregular,  he  should  have  moved  the  Supreme 
Court  to  set  them  aside. 

This  court  does  not  decide  upon  the  regularity  of  the  pro- 
ceedings  of  the  Supreme  Court.  {Williams  v.  Hogehoom^  8 
Paige's  R.  469 ;  Piatt  v.  Cadwell,  9  ibid.  386.) 

Then  as  to  the  objection  that  the  defendant  had  answered  the 
bill.  This  too,  I  think,  should  have  been  presented  to  the  Su- 
preme Court.  If  the  ex  parte  rule  were  improvidently  granted, 
because  it  made  no  reservation  of  the  defendant's  intervening 
proceedings,  he  should  have  applied  to  the  court  to  be  heard  in 
that  behalf. 

I  am  satisfied  however,  that  the  Supremo  Court  would  not 
have  annexed  any  condition  to  the  granting  of  the  rule,  even  if 
the  defendant  had  been  heard  in  opposition. 

In  Seaman  v.  Drake^  1  Caines'  R.  9,  that  court  ordered  the 
judgment  roll  to  be  signed,  nunc  pro  tunCf  to  sustain  proceed- 
ings against  the  defendant's  bail. 

In  Close  V.  Oillespey,  3  Johns.  R.  626,  the  court  amended 
the  record,  nunc  pro  /u nc,  so  as  to  sustain  an  execution  issued 
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on  the  judgment  and  levied,  against  a  subsequent  regular  exe- 
cution. 

In  Chichester  v.  Cande,  3  Cowen,  39,  the  record  of  judgment 
was  mailed  to  the  clerk's  office,  and  the  attorney  relying  upon 
its  being  filed  in  due  course,  issued  an  execution  which  was 
levied,  and  the  defendant's  property  sold  on  that  and  subsequent 
executions.  It  turned  out  that  the  letter  inclosing  the  judgment 
roll,  miscarried,  and  no  roll  was  filed  or  judgment  entered  or 
docketed  till  more  than  a  year  afterwards.  On  motion  the  court 
directed  the  record  to  be  filed  nunc  pro  tuncy  so  as  to  retain  to 
the  plaintifis  the  priority  of  their  execution.  (And  see  Hari  t. 
Reynolds^  3  Cowen,  42,  note  a.) 

In  the  case  before  me,  the  defendant  knew  of  the  issuing  of 
the  execution,  and  he  had  refused  to  pay  it  to  the  sheri/T  when 
called  upon,  and  alleged  that  he  had  no  property  liable  to  exe- 
cution. He  knew  that  it  was  the  duty  of  the  sheriff  to  have 
returned  the  writ,  and  if  he  had  inquired  of  the  sheriff,  he  would 
have  learned  that  such  duty  had  been  performed.  Under  these 
circumstances  the  Supreme  Court  would  have  disregarded  che 
vested  right  which  his  counsel  claims  that  he  has  acquired  by 
putting  in  his  answer ;  and  which  is  in  truth  only  a  right  to 
defeat  an  undisputed  debt,  and  subject  the  complainant  to  a  bill 
of  costs  because  of  the  loss  of  his  execution,  either  in  the  mail  or 
the  Supreme  Court  derk's  office. 

The  case  of  ^he  Bank  of  Rochester  v.  Emerson^  before  the 
Chancellor,  October  17,  1843,(o)  to  which  I  was  referred,  is  an 
authority  in  favor  of  the  complainant.  The  Chancellor,  not* 
withstanding  the  wilful  irregularity  of  the  solicitor,  would  have 
imposed  no  condition  in  granting  the  usual  relief  to  the  com- 
plainants in  that  case,  but  for  its  interfering  to  deprive  third  per* 
sons  of  that  equality  between  ci-editors  which  equity  cherishes. 

I  am  therefore  bound  to  give  to  the  exemplification  produced, 
its  full  force  as  evidence ;  and  it  sustains  the  allegation  of  the 
return  of  the  writ  at  the  time  stated  in  the  bill. 

I  express  no  opinion  upon  the  question  discussed  relative  to 


(«)  Sinee  raporUd  in  10  Paig»'a  R.  359. 
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the  writ  which  was  mailed,  haying  actually  reached  the  Supreme 
Court  clerk's  office  at  Albany. 

The  complainant  is  entitled  to  the  usual  decree  for  the  pay- 
ment of  his  debt  and  the  costs  of  the  suit. 


Clark  v.  Ely  and  others. 


Where  a  Burety  took  a  confenioa  of  judgment  for  hii  indemnity  from  the  maker  of 
two  notes  which  he  had  nnderaigned,  sold  the  maker's  property  on  an  execution 
thereon,  and  received  the  proceeds  in  the  promissory  notes  of  the  pnrohasen  of 
such  property ;  Held,  that  he  was  in  equity  a  tmstee  of  the  last  mentioned  notet 
for  the  holder  of  the  obligations  upon  which  he  was  surety. 

And  that  on  his  transferring  such  notes,  in  payment  of  a  precedent  debt  of  his  owb» 
or  as  security  for  such  a  debt,  the  tranferree  could  not  retain  them  as  against  the 
prior  equity  of  the  principal  creditor,  on  the  faith  of  whose  debt  they  had  been 
realized.  The  latter  has  the  prior  and  raperior  equity,  and  it  moat  prevail  over 
the  legal  title. 

This  was  held  in  the  case  of  a  bank,  which  discounted  the  trust  notes,  and  applied 
the  proceeds  on  a  submsting  indebtedness,  but  without  relinquishing  any  se- 
enrity  or  property.  And  also  in  respect  of  a  judgment  and  execution  creditor, 
who  received  such  notes  in  payment,  without  notice  of  the  trast ;  bat  who  did  not 
disohafge  his  judgment  or  execution,  or  prove  that  he  relinquished  any  lion  or 
security  in  the  transaction. 

Where  such  a  trustee  was  entitled  to  a  part  of  the  securities  for  his  own  benefit,  on 
the  beneficiary  tracing  a  portion  less  than  his  own  to  the  hands  of  third  persons, 
tho  trustee  having  nothiug  left  in  his  hands  ;  snch  third  persons  cannot  anrama 
that  the  portion  in  their  possession  was  that  belonging  to  the  trustee.  They  stand 
in  this  respect  io  the  same  position  towards  the  beneficiary,  as  the  tmstee  himseUl 

The  holder  of  negotiable  bills  or  notes  received  as  security  or  indemnity,  or  as  pay- 
ment for  a  previous  liability  or  indebtedness,  without  relinquishing  any  valid  seen* 
rity  or  lien ;  is  not  protected  against  the  true  owner  either  in  law  or  equity ;  al« 
though  the  same  wero  taken  in  entin  good  faith. 

Tho  New  York  oases  on  this  subject,  commented  upon. 
Octoberll;18, 1844. 

The  case  made  by  the  pleadings  and  testimony  was  as  follows. 

On  the  18th  of  May,  1839,  S.  Crowell  being  indebted  to  A.  L.  Jor- 
dan, gave  to  him  two  promissory  notes  for  $300  each,  payable  in 
six  atid  twelve  months,  signed  by  E.  S.  Townsend  as  his  surety. 
Soon  after  the  notes  were  delivered,  Crowell  confessed  a  judg- 
ment to  Townsend  for  $3000  to  secure  his  liability  on  this  and 
other  notes,  amongst  which  was  one  of  $600  to  the  Wayne 
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County  Bank.  An  execution  was  issued  on  this  judgment  and 
CrowelPs  goods  were  sold  under  it.  The  sheriff  received  the 
purchaser's  notes  for  the  proceeds  by  Townsend's  direction,  and 
delivered  them  to  the  latter  to  the  amount  of  $2640  34.  At  this 
time  Townsend  was  in  embarrassed  circumstances  and  owed  a 
large  debt  to  the  Wayne  County  Bank.  D.  G.  Ely  was  also  a 
judgment  creditor  of  his,  and  had  an  execution  in  the  sheriff's 
hands. 

On  the  6th  of  July,  1839,  Townsend  negotiated  a  part  of  the 
notes  received  by  him  from  the  sheriff  on  the  execution  against 
Crowell,  amounting  to  $1062  62,  to  the  bank,  the  bank  discounted 
the  same,  and  retained  out  of  the  avails  their  note  against  Cro- 
well, and  credited  the  residue  to  Townsend.  On  the  26th  of 
August,  1839,  lie  transferred  another  portion  of  the  notes,  nearly 
$600,  to  Ely,  as  a  payment  on  his  judgment  and  execution. 

Townsend  paid  nearly  $600  of  the  notes  on  liabilities  of  Cro* 
well,  and  the  residue,  like  the  parcel  turned  out  to  Ely,  he  used 
for  his  own  benefit,  leaving  the  notes  to  Mr.  Jordan  unpaid. 
The  bank  by  its  cashier  had  notice  of  the  origin  and  considera-* 
tion  of  the  notes.  Ely  received  his  portion  without  any  infor- 
mation on  that  head. 

On  the  26th  of  December,  1839,  Mr.  Jordan  transferred  the  two 
notes  of  Crowell  and  Townsend  to  Mr.  Clark,  who  commenced 
this  suit  on  the  7th  of  January,  1840.  The  Wayne  County 
Bank,  in  the  mean  time  had  become  insolvent,  and  had  passed 
into  the  hands  of  a  receiver.  The  bill  was  filed  against  Cro- 
well, Townsend,  Ely  and  the  receiver,  and  claimed  that  the  two 
latter  should  pay  the  complainant's  notes  against  C.  and  T. 

The  answer  of  Ely  set  forth  that  his  execution  had  been  levied 
on  sufficient  property  of  Townsend  to  pay  it,  and  that  he  re- 
ceived the  notes  in  payment,  and  thereupon  dischaiged  his  exe- 
cution.   These  facts,  however,  were  not  proved. 

The  answers  of  Ely  and  the  bank  insisted  on  their  right  to  re- 
tain  the  notes  and  their  proceeds,  as  having  been  received  in 
good  faith,  without  notice,  and  for  value. 

A  few  additional  facts  are  noticed  in  the  judgment  of  thecourt* 

A.  L.  Jordan^  for  the  complainant 
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D,  C  rcigj  for  Ely  and  the  Receiver. 

The  Assistant  Vice-chancellor. — The  defendants  ob- 
jected to  the  reading  of  Towusend's  testimony,  unless  the  com* 
]  lainant  waived  a  decree  against  him,  and  also  because  Town- 
send  was  primarily  liable  to  the  complainant's  claioL  As  he 
permitted  the  bill  to  be  taken  as  confessed,  and  thereby  admits 
the  demand,  the  objection  is  not  well  founded.  {Bradley  v.  Rooi^ 
6  Paige's  R.  632.) 

When  Townsend  transferred  the  notes  in  controversy  to  the 
respective  defendants,  a  portion  of  them  equal  to  the  amount  of 
the  complainant's  notes  against  Crowell,  belonged  in  equity  to 
the  payee  of  those  notes,  and  to  that  extent  Townsend  was  a 
trustee  of  the  same  for  the  payee  of  the  notes. 

As  between  himself  and  Townsend,  the  payee  was  not  obliged 
to  look  to  the  tatter's  personal  responsibility,  but  he  had  a  right 
and  interest  in  the  notes  themselves  which  a  court  of  equity 
would  protect  and  secure ;  and  if  necessary  for  his  protection! 
this  court  would  have  restrained  Townsend  from  transferring 
them,  and  placed  them  in  the  hands  of  a  receiver  to  be  applied 
to  the  payment  of  the  notes. 

The  cases  of  Bank  of  Auburn  v.  7%roop,  18  Johns.  606,  Hag- 
gerty  v.  PiUmarij  1  Paige's  R.  298,  and  Curtis  v.  Tyler^  9  ibid. 
432,  are  sufficient  authorities  for  these  positions. 

The  principal  inquiry  in  the  case  therefore  is,  whether  the  de> 
fendants  have  obtained  a  title  to  the  notes,  which  can  be  main- 
tained  against  the  prior  equity  of  the  complainant. 

First.  As  to  the  Wayne  County  Bank.  To  the  extent  of  the 
demand  of  the  bank  against  Crowell  for  which  Townsend  was 
a  surety,  the  right  of  the  bank  to  take  a  part  of  the  notes  is  un* 
disputed.  The  residue  of  the  notes  which  the  bank  received, 
was  applied  to  the  previous  indebtedness  of  Townsend.  No  notes 
of  Townsend's  were  paid  by  the  operation,  nor  any  securities  re- 
linquished. It  does  not  appear  in  what  form  the  demand  against 
Townsend  existed,  but  the  net  amount  of  the  notes  applied  to  it  was 
passed  to  his  credit  on  the  books  of  the  bank,  from  which  I  infer 
that  the  debt  was  for  overdrafts  or  for  money  lent,  and  standing 
in  an  open  account  against  him. 
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Thut,  if  the  notes  received  had  proved  to  be  wortblesfiy  the 
bank  would  still  retain  its  claim  upon  the  original  debt.  It  was 
said  however,  that  ihe  bank  discounted  the  notes  received.  I 
do  not  perceive  any  peculiar  force  or  virtue  in  thatdrcamstanee. 
It  is  precisely  the  same  as  if  a  merchant  having  a  book  aoconnt 
against  Townsend,  had  received  those  notes  to  apply  on  it,  and 
after  calculating  the  discount  for  the  time  they  had  to  run,  and 
deducting  the  same  from  their  nominal  amount,  had  entered  the 
net  proceeds  to  the  credit  of  Townsend  in  his  account 

The  bank  having  taken  the  notes  for  a  precedent  debt,  with-* 
out  parting  with  any  property  or  security,  cannot  retain  them 
against  the  prior  equity  of  the  complainant. 

I  cannot  act  upon  the  suggestion  that  the  defendants  hav«> 
obtained  the  portion  of  the  secnrities  which  Townsend  himself 
was  entitled  to  keep,  in  respect  of  his  own  advances  for  CroweM. 
I  must  enforce  the  complainant's  equity  in  the  noterf,  precisely 
as  it  stood  9gainst  Townsend,  before  the  defendants  received 
them ;  and  he  then  had  a  right  to  pursue  the  notes  which  consti-' 
tuted  the  trust  fund.  So  in  regard  to  the  complainant's  exhaust- 
ing all  the  other  assets  which  remained  in  Townsend's  posses- 
sion, before  calling  upon  the  defendants ;  or  proving  that  he  had 
no  available  remedy  against  Townsend  personally.  It  does  not 
appear  that  any  portion  of  the  trust  fund  remained  in  Town* 
send's  possession  or  control,  which  was  of  any  value,  or  that  a 
resort  to  him  would  have  been  of  any  avail. 

In  the  authorities  referred  to,  it  was  shown  expressly,  that  the 
creditor  had  another  fund  or  resource  equally  available  to  him, 
and  therefore  equity  required  him  to  resort  to  it  in  the  first  in* 
stance. 

Second.  The  defendant  Ely  claims  that  he  is  a  bona  fide 
holder  for  a  valuable  consideration  and  without  notice,  of  the 
notes  which  he  received  from  Townsend,  and  is  therefore  enti* 
tied  to  retain  them  as  against  the  complainant. 

In  order  to  determine  this  claim,  it  is  necessary  to  ascertain 
what  facts  are  proved  in  respect  to  Ely's  receipt  of  the  notes. 
He  had  recovered  a  judgment  against  Townsend  upon  a  prior 
indebtedness,  and  an  execution  bad  been  issued  thereon  against 
the  property  of  the  latter.    In  this  stage  of  the  afiair,  Ely  re^ 
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ceived  the  notes  from  Townsend,  in  part  payment  and  antisfac- 
tion  of  the  judgment,  and  Fsly  directed  his  attorney  to  discharge 
the  execution,  and  the  judgment  also.  The  answer  states  that 
the  judgment  and  execution  were  discharged  accordingly ;  but 
this  is  alleged  upon  the  defendant's  information,  and  not  being 
proved,  is  to  be  laid  out  of  the  case. 

So  with  the  allegation  in  his  answer,  upon  his  information 
and  belief,  that  his  execution  was  levied  upon  the  goods  of 
Townsend  more  than  sufficient  in  amount  to  satisfy  it,  and  the 
goods  were  holden  by  the  sheriff  subject  to  the  execuiion.  This 
statement  might  be  true,  and  yet  by  reason  of  prior  executions 
on  the  same  property,  the  levy  may  have  been  unavailing ;  but 
as  it  is  not  proved  1  need  not  criticise  it. 

The  consideration  upon  which  Ely  became  the  holder  of  tho 
potes  constituting  the  trust  fund,  is  therefore  a  precedent  debt 
resting  in  judgment  and  execution.  He  received  them  in  satis- 
faction, but  he  did  not  actually  discharge  either  the  judgment  or 
execution. 

This  is  not  sufficient  to  enable  Ely  to  retain  the  notes  aa 
against  the  complainant.  Nor  do  the  cases  relied  upon  sustain 
his  defence. 

In  The  Bank  of  Salina  v.  Babcock,  21  Wend.  499,  which  is 
one  of  the  strongest  cases  in  his  favor,  the  bank  on  receiving  the 
misappropriated  note,  cancelled  and  discharged  notes  to  nearly 
the  same  amount,  on  which  they  bad  responsible  indorsers. 
They  not  only  received  the  notes  in  payment,  but  parted  with 
their  security  for  the  prior  debt,  on  the  faith  of  those  notes.  And 
in  Mohawk  Bank  v.  Coretfj  I  Hill,  613,  there  was  a  similar  con* 
sideration.  The  Bank  of  Sandusky  v.  Scoville,  24  Wend.  116, 
was  decided  upon  our  usury  law  of  1830,  and  is  not  directly  in 
point.  The  learned  judge  who  decided  it,  had  only  three  years 
before,  in  Smith  v.  Van  Loan^  hereafter  mentioned,  distinctly 
sanctioned  the  decision  made  in  Rosa  v.  Broihersonj  10  Wend. 
85 ;  and  I  cannot  imagine  that  in  his  short  opinion  in  the  case  of 
the  Bank  of  Sandusky,  he  intended  to  assert  a  contrary  doctrine. 

It  is  not  to  be  denied  that  one  of  the  authorities  cited  by  the 
defendant,  upon  this  point,  is  in  his  favor. 
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I  refer  to  the  Bank  of  Si.  Albans  v.  O'dliland^  23  Wend.  311 ; 
but  that  case  is  not  law  in  this  stale. 

Ira  Coddington  v.  J5ay,  29  Johns.  637,  the  Court  for  the  Cor- 
rection of  Errors  decided  that  the  receipt  of  negotiable  notes  as 
security  or  indemnity  for  a  previous  liability,  did  not  entitle  the 
holder  to  retain  them  against  the  true  owner,  although  they  were 
taken  in  perfect  good  faith.  The  arguments  urged  in  that  case 
in  favor  of  the  holder  of  the  notes,  were  as  cogent  as  any  that 
can  be  presented  when  the  paper  is  received  in  payment  of  u  debt 
already  due  from  the  person  transferring  it.  And  the  reasoning 
of  the  judges  who  pronounced  the  reported  opinions  are  equally 
applicable  to  the  taking  of  notes  in  payment. 

Accordingly  in  Rosa  v.  Brotherson^  10  Wend,  85,  the  Su* 
prem3  Court  decided  that  where  a  creditor  received  a  negotiable 
note  before  its  matnrity,  in  good  faith  in  payment  of  a  precedent 
debt,  he  could  not  enforce  it  against  the  maker  who  had  a  de- 
fence to  it  while  in  the  hands  of  the  payee.  This  decision  was 
approved  in  Smith  v.  Van  Loan^  16  Wend.  659,  where  the  facts 
of  the  case  are  more  fully  stated  than  they  are  in  the  report  in 
10th  Wendell. 

In  Payne  v.  Cntler,  13  Wend.  605,  the  notes  were  received 
in  payment^  and  the  court  permitted  the  maker  to  prove  a  fatl- 
iire  of  consideration  against  the  holder,  who  had  taken  them 
without  notice,  befor«3  their  maturity. 

In  the  Ontario  Bank  r.  Worthington,  12  Wend.  693,  600, 
the  bill  was  discounted  and  applied  to  take  up  a  protested  note, 
and  the  same  principle  was  upheld  by  the  court. 

In  If  Wend.  170,  Warrlell  v.  Howellj  the  note  was  received  as 
security,  but  the  court  affirm  the  principle  as  applicable  to  taking 
it  in  payment,  where  no  security  is  parted  with. 

Francia  v.  Josephy  3  Edw.  Ch.  R.  182,  was  similar  in  all 
respects. 

And  in  all  these  cases,  the  various  judges  who  decided  them, 
r^arded  Coddington  v.  Bay^  as  establishing  the  principle,  that 
receiving  negotiable  paper  for  a  pre-existing  debt,  either  as  secu- 
rity or  as  payment,  is  not  of  itself,  receiving  it  in  the  usual  course 
•of  trade  for  a  valuable  consideration. 
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In  Smith  v.  Van  l4oan^  before  cited,  the  question  was  one  of 
8et-o£f. 

In  the  recent  case  of  Stalker  v.  McDonald^  in  the  Court  for 
the  Correction  of  Errors,  December  26,  1843,  and  which  is  not 
yet  reported, (a)  the  principles  established  in  Codding  ton  v.  £ay, 
were  again  discussed  and  were  re-affirmed  by  that  court  with  a 
solitary  dissenting  voice. 

The  Chancellor  in  his  opinion  says,  that  the  cases  to  which  I 
have  referred  '*  fully  establish  the  principle,  that  to  protect  the 
holder  of  a  negotiable  security  which  has  been  improperly  trans* 
ferred  to  him  in  fraud  of  the  prior  legal  or  equitable  rights  of 
others,  it  is  not  sufficient  that  it  has  been  received  by  him  merely 
as  a  security,  or  nominally  in  payment,  of  a  pre-existing  debt, 
where  he  has  parted  with  nothing  of  value,  nor  relinquished  any 
security  up<Mi  the  faith  of  the  paper  thus  improperly  transferred 
lo  him  without  any  fault  on  his  part."  And  the  Chancellor  adds 
that  there  have  been  many  other  decisions  to  the  same  effect 
made  in  the  different  courts  of  law  and  equity,  since  CoddingUm 
V.  Bay^  which  have  not  been  reported. 

It  thus  appears  that  from  1822  to  the  present  day,  the  only 
decision  in  our  courts  which  conflicts  with  the  law  as  settled  by 
our  highest  judicial  tribunal,  is  that  of  the  Bank  of  St.  Albans  v. 
Oilliland  ;  and  that  case  can  have  no  weight,  when  opposed  to 
the  whole  current  of  authorit}%  and  especially  to  the  principle  es- 
tablished in  the  court  of  last  resort. 

A  Playing  that  principle  to  the  facts  before  me,  I  cannot  sustain 
Ely's  defence.  The  payment  of  his  judgment  by  the  notes  was 
nommal.  For  aught  that  appears,  he  might  have  enforced  his 
pending  execution,  or  issued  another,  on  learning  the  complain- 
ant's equity.  He  parted  with  nothing  of  value,  he  relinquished 
no  security  on  the  faith  of  the  notes  in  question. 

His  equity  therefore  is  not  equal  to  that  of  the  complainantj 
and  his  legal  title  must  yield  to  the  prior  and  greater  equity. 

In  my  judgment  the  defendants  Ely  and  the  Wayne  County 


(a)  It  k  now  reported  in  6  Hill,  1^.    And  aee  JZoiiaii  ▼.  Adam^  1  SnMdv-ik 
Marriu  Ch.  R.  (Mias.)  45. 
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Bank,  stand  upon  the  same  footing,  and  must  restore  to  the 
complainant  the  amount  of  his  notes.    And  as  between  them- 
selves, they  should  contribute   in   proportion  to  the  amount? 
which  Townsend  improperly  transferred  to  them. 
There  must  be  a  decree  accordingly. 


SuAREZ,  Administrator,  &c.  v.  The  Mayor,  Aldermen  and 
Commonalty  op  the  City  op  New  York. 

It  is  an  aniTenal  principle  of  juriaprodence,  at  thia  day,  in  ciTilised  oauDtriea>  th«l 
the  sacoeaiion  of  peraonal  or  movable  property,  wherever  situated,  is  governed  ex- 
clnsively  by  the  law  of  the  country  where  the  decedent  was  domiciled  at  the  time 
of  his  death. 
A  decree  against  the  primary  ndministniton  of  an  intestate,  in  a  soil  relativv  to 
the  succession  of  movable  property,  conducted  in  due  form  and  between  proper 
parties,  at  the  place  of  his  domicii  in  a  foreign  country ;  is  conclusive  upon  a 
subsidiary  administrator  appointed  here,  in  respect  of  the  rights  of  the  parties 
which  were  therein  adjudicated. 

This  was  held  of  a  decree  in  the  Superior  Court  of  Justice  for  the  Distriot  ef  Car- 
thagena  fat  the  republic  of  New  Grenada,  establishing  the  right  of  a  party  as 
next  of  kin  of  au  intestate ;  the  question  arising  in  a  suit  by  such  party  to  recover 
assets  obtained  by  an  administrator  appointed  here. 

The  same  right  also  sustained  upon  proof  of  the  laws  of  succession  in  New  Grenada. 

Where  the  principal  administmier  at  an  intestate's  domioil,  in  a  foreign  oountry, 
allots  to  a  party  ae  his  next  of  kin,  divers  things  in  notion  existing  here,  and 
makes  a  transfer  and  delivery  of  the  same  so  far  as  is  practicable ;  such  party  is 
entitled  to  receive  the  things  in  action  from  the  administrator  here,  in  the  absence 
of  creditoiB  claiming  the  fund. 

On  such  an  administration  here,  it  appearing  that  the  claimant  wonld  be  entitled 
at  the  domicU  of  the  intestate,  to  receive  the  entire  fund,  all  other  elatOMntfe 
having  baen  ascertained  and  paid  by  the  principal  administrator  there ;  the  fund 
will  be  paid  directly  to  such  claimant,  without  remitting  it  to  the  intestate's  do- 
micii. 

The  statute  exemption  fhmi  the  payment  of  interest  on  moneys  paid  Into  the 
treasury  of  the  city  of  New  York  by  the  poUio  administnlor,  was  designed  at 
n  compensation  for  the  important  public  duty  of  rescuing  the  efiects  of  aliens 
and  strangers,  and  preserving  them  for  their  creditors  and  relatives.  And  it  was 
intended  by  the  legislature  that  the  corporation  of  the  city  should  have  the  benefit 
of  the  use  of  the  money  until  it  should  be  claimed  by  the  rightful  owners. 

The  cofporation  docs  not  sf^d  upon  the  footing  of  private  trustees,  using  the  trust 
fond  for  their  own  profit  or  advantage,  and  is  not  liable  to  pay  interest  on  those 
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And  berore  payinj^  the  fand  to  a  foreign  claimant,  regard  to  the  pablio  doty  ai  weR 
as  (he  pecuniary  liability  of  the  corporatioo,  reqairei  that  hie  right  shooldbe  very 
fully  eetabiished. 

The  corporation  ic  not  put  in  default  aa  to  the  payment  of  the  fond  in  eoch  a  caae» 
by  a  petition  to  the  common  council  truly  exhibiting  a  riglitful  claim,  where  no 
proof  is  presented  with  it.  It  is  the  claimant's  doty  to  follow  op  his  petition,  and 
exhibit  his  proofs  to  the  common  council,  or  to  the  committees  intrusted  with  its 
examination. 

The  common  council  is  a  legislatiye  body,  charged  with  interests  and  duties  of  great 
magnitude  and  importance ;  and  its  action  in  respect  of  claims,  is  necessarily  more 
like  that  of  a  legislature,  than  like  an  individual's. 
November  6 ;  22 ;  1844 

The  bill  in  this  case  was  filed  on  the  10th  day  of  February, 
1841,  by  Leonardo  S.  Snarez,  as  administrator  with  the  will  an- 
nexed of  Juana  Mendez,  of  the  city  of  Cadiz  in  the  kingdom  of 
Spain,  to  obtain  payment  of  $16,295  77,  which  had  been  de- 
posited in  the  treasury  of  the  city  of  New  York  by  the  public  ad- 
ministrator, and  which  arose  from  the  personal  assets  of  Juan  A* 
Biid. 

The  fund  was  claimed  for  Mrs.  Mendez  on  the  ground  that 
she  was  the  grandmother  and  sole  next  of  kin  of  the  decedent. 

The  principal  facts  will  be  found  in  the  opinion  of  the  court. 
The  bill  set  forth  a  petition  to  the  common  council  of  the  city  in 
behalf  of  Mrs.  Mendez,  for  payment  of  the  fund  in  March,  IS38, 
and  a  similar  petition  by  Mr.  Snarez  as  her  adtuinistrator  in  De- 
cember, 1840,  and  that  in  each  instance  the  corporation  neglected 
to  make  payment ;  and  that  there  was  no  other  claimant  of  the 
fund. 

The  answer  stated  that  there  had  been  no  suflScient  or  legal 
proof  made  to  the  city  authorities,  of  the  right  of  Mrs.  Mendez  to 
receive  the  fund ;  which  has  always  been  ready  for  the  true 
owner. 

Testimony  was  taken  by  commissions,  both  in  Cadiz  and  in 
Cartbagena ;  and  the  cause  was  heard  on  pleadings  and  proofs. 

C.  B.  Moore  and  F.  B.  Cuttings  for  the  complainant. 
/.  LeveridgCj  (Counsel  of  tlie  City)  for  the  defendants. 

The  Assistant  Yice-Chancellob.— Juan  A.  Brid  of  Car- 
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thagena,  in  the  then  repnblic  of  Colombia,  died  there  in  1832, 
leaving  a  large  amount  of  parsonal  assets  deposited  with  the 
New  York  Life  Insurance  and  Trust  Company,  in  the  city  of 
New  York.    He  also  left  a  large  estate  at  Carthagena,  where 
he  had  been  domiciled  for  thirty  years  prior  to  his  death. 

He  died  intestate,  and  left  no  relatives  at  that  place,  except  two 
illegitimate  children.  He  was  a  native  of  Cadiz  in  Spain  and 
emigrated  from  thence  to  Carthagena. 

The  defendants  acting  through  and  by  their  public  adminis* 
trator,  took  ont  letters  of  administration  on  Brid's  estate  in  the 
city  of  New  York,  pursuant  to  the  provisions  of  the  revised 
statutes,  collected  the  assets  which  were  in  the  hands  of  the 
Trust  Company,  and  the  amount  after  deducting  the  expenses 
or  administration,  was  paid  into  the  city  treasury  in  January, 
1836. 

The  complainant  claims  this  amount  as  the  legal  repre* 
seQtative  of  Mrs.  Juana  Mendez  late  of  Cadiz ;  alleging  that 
she  was  the  grandmother  of  Juan  A.  Brid,  and  his  next  of  kin 
under  the  laws  regulating  succession  at  the  place  of  his  domiciL 

I.  In  support  of  the  complainant's  claim,  he  has  proved  by 
copies  of  the  records  of  judicial  proceedings  in  the  courts  at  Car* 
tbagena,  and  by  the  testimony  of  witnesses  examined  there  upon 
commission,  the  following  case. 

Administration  of  the  estate  of  BrkI  was  granted  by  the  com* 
petent  tribunal  at  Carthagena,  to  Pablo  de  Alcazar  and  Nicolas 
del  Castillo  of  that  city.  They  entered  upon  their  duties  and 
conducted  the  administration  there  until  the  death  of  Castillo  in 
.1834,  after  which  Alcazar  alone  executed  the  trust. 

Some  time  prior  to  1839,  a  suit  was  brought  in  the  Inferior 
Court  of  First  Instance  at  Carthagena,  to  settle  the  conflicting 
claims  to  the  estate  of  Brid.  The  parties  in  the  suit,  were  ifie 
two  minor  natural  children  by  their  mother  as  their  representa- 
tive, Pedro  Macia  as  the  attorney  in  fact  for  Juana  Mendez,  one 
Argumedo  as  the  attorney  in  fact,  of  the  tutor  or  guardian  of 
Andrea  Brid  a  minor,  who  was  a  niece  of  the  intestate ;  and  the 
Attorney  General  in  behalf  of  the  State  of  New  Grenada,  (in 
which  state  Carthagena  was  situated,  upon  the  division  of  Co- 
lombia.)   By  the  decree  of  the  court,  one-fifth  of  the  estate  was 
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declared  to  belong  to  the  two  natural  children,  one-Sfth  to  An* 
drea  Brid, and  threefifths  to  the  state,  aa confiacated  by  veaioa 
of  (he  alienage  of  Juana  Mendez. 

Macia  the  attorney  for  Mrs.  Mendez,  appealed  from  this  decree 
to  the  Superior  Court  of  Justice  for  the  District  of  Carthagena, 
tirhich  on  the  28th  of  June,  1839,  reversed  the  decree  of  the  Infe- 
rior Court  as  to  the  four-fifths  of  the  estate  awarded  by  that  tri* 
bunal  to  Andrea  Brid  and  the  state  of  New  Grenada. 

The  decree  of  the  Superior  Court  declares  (hat  the  natural 
ehildren  are  entitled  to  one-fifth  of  the  hereditable  property  of 
Brid,  there  being  no  legitimate  descendants ;  and  that  the  legiti^ 
mate  ascendants  are  called  to  the  succession,  where  there  are  no 
legitinoate  descendants ;  and  are  preferred  to  all  the  collaterals, 
to  the  exclusion  of  the  latter.  That  it  is  proved  legally  and  be-> 
yond  doubt  that  Juana  Mendez  was  the  l^itimate  grandnoother 
of  Brid  ;  and  the  decree  then  declares  that  all  the  property  left  by 
Brid,  within  the  republic  as  well  as  out  of  it,  belonged  to  Juana 
Mendez  his  legitimate  grandmother,  and  by  her  death  to  whom- 
soever represented  her  rights,  with  the  deduction  of  one-fifth  part 
of  the  hereditable  property  which  belonged  to  the  two  natural 
children. 

On  the  16th  day  of  January,  1840,  Alcazar,  the  surviving  ad^ 
ministrator  of  Brid,  in  pursuance  of  that  decree,  attended  before 
the  second  Judge  of  the  Court  of  F^rst  Instance,  with  Macia  who 
«cted  under  a  power  as  the  attorney  in  fact  of  the  ezecuton  of  Mrs. 
Mendez,  to  carry  into  effect  the  decree  and  an  order  of  the  court 
made  January  9th,  1840,  by  delivering  to  Macia,  three  duplicate 
certificates  of  the  original  deposit  made  in  the  Trust  Company. 
This  act  or  proceeding  recites  that  the  original  certificates  of  which 
these  are  duplicates  rested  with  a  mercantile  house  in  New 
York  to  which  Alcazar  had  delivered  them,  and  that  the  amount 
of  the  certificates  at  that  day  rested  in  the  treasury  o[  the  city  of 
New  York ;  and  it  describes  each  certificate  accurately  and  in 
detail.  The  act  then  shows  that  the  judge  delivered  the  three 
duplicate  certificates  to  Macia  as  the  attorney  in  fact  of  the  ex- 
ecutors of  Juana  Mendez,  and  Macia  took  them  into  his  actual 
possession.    The  act  of  delivery  was  signed  by  the  judge  and  by 
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Alcazar,  Macia,  and  an  agent  in  behalf  of  the  mother  and  iq>re» 
seootiye  of  the  two  children  of  Brid. 

In  addition  to  this,  it  is  proved  that  Mrs.  Mendezdied  at  Cadis 
on  the  28th  day  of  April,  1^7,  leaving  a  will,  and  that  Pedro  Macia 
was  authorized  by  her  executors  to  act  in  their  behalf  at  Cartha* 
gena. 

It  is  an  universal  principle  of  jurisprudence  at  this  day,  in  cir* 
ilized  countries,  that  the  succession  of  personal  or  movable  pro- 
perty, wherever  situated,  is  governed  exclusively  by  the  law  of 
the  country  where  the  decedent  was  domiciled  at  the  time  of  his 
death.  (Story's  Confl.  of  Laws,  403,  404,  (  480  to  4b^  a ;  2 
Kent's  Comm.  428  to  430,  2d  ed. ;  Sehtdiz  v.  Pulver,  3  Paige's 
R.  182,  per  Walworth,  Chancellor ;  S.  C.  11  Wend.  363,  per  Net 
son,  Justice.) 

The  estate  of  Brid  which  is  in  question  here,  was  therefore 
distributable  according  to  the  laws  which  were  in  force  at  Car- 
thagena  when  he  died. 

The  decree  in  the  suit  relative  to  the  succession,  carried  on  at 
the  place  of  his  domicil,  against  the  primary  administrators  of  his 
estate,  appears  to  have  been  conducted  in  due  form,  and  between 
proper  parties.  It  not  only  settled  the  right  of  Juana  Mendez  to 
four-fifths  of  Brid's  estate,  but  in  execution  of  the  decree,  the 
identical  fond  in  the  defendants  hands  was  awarded  to  her  rep- 
resentatives, and  symbolically  delivered  to  them  by  the  court 

This  decree  and  act  of  delivery,  are  in  my  opinion,  conclusive 
ttpon  the  subsidiary  administrators  appointed  here  upon  the  es- 
tate of  Brid,  and  entitle  the  complainant  as  the  legal  represen- 
tative of  Mrs.  Mendez,  to  receive  the  fand  collected  by  the  public 
administrator. 

II.  The  complainant  fortifies  by  other  testimony,  the  case  thus 
made  by  the  judicial  proceedings  at  Carthagena« 

It  is  satisfactorily  proved  that  Brid  left  no  legitimate  descend- 
ants or  relatives  at  that  place.  And  omitting  entirely  the  testi- 
noony  of  the  executor  and  l^atees  of  Mrs.  Mendez  who  were  ex- 
amined at  Cadiz,  the  other  witnesses  examined  there  snfiiciently 
pA>ve  that  she  was  the  grandmother  of  Brid,  and  his  only  sur- 
viving relative  in  the  ascending  line. 

Witnesses  learned  in  the  law  testified  in  the  cause  at  Car* 
Vol.  IL  23 
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tbagena,  and  prove  that  the  old  Spanish  laws  of  succession  weie 
and  still  are  in  force  in  Colombia  and  New  Grenada*  The  no- 
taries examined  to  this  point  concur  with  the  decree  of  the  court 
which  1  have  already  stated,  that  the  laws  of  Spain,  De  Partidas, 
L.  4,  Tit.  13,  Part.  6,  and  as  found  in  L.  1  and  2,  Title  20,  Book  10 
of  the  ''  Novisima  Recopilacion  de  la  Leyes  de  Espafia,"  con- 
tain the  law  of  succession  as  applicable  to  this  case.  And  the 
extracts  given,  as  well  as  the  oral  testimony  of  the  witnesses, 
prove  that  the  law  governing  the  distribution  of  Brid's  estate  was 
correctly  applied  and  declared  in  that  decree  of  the  Superior 
Court  of  Justice.  These  extracts  conespond  also  with  the  rules 
for  succession  ab  intestaio^  laid  down  in  the  Institutes  of  the  civil 
bw  of  Spain,  by  Doctors  D.'  Ignatius  Jordan  De  Asso  Y  Del 
Rio,  and  D.  Miguel  De  Manuel  Y  Rodriguez,  Book  2,  Title  4» 
{2.    (6  Ed.  Madrid,  1806.) 

III.  Irrespective  of  the  judicial  proceedings  establishing  the 
right  of  the  representatives  of  Mrs.  Mendez  to  the  fund  in  ques- 
tion, it  is  made  out  by  the  evidence  in  the  case. 

Thus  it  is  shown  that  Brid  was  domiciled  at  Carthagena. 
He  died  there  leaving  no  legitimate  descendant,  nor  any  legiti* 
mate  ascendant  surviving  except  Mrs.  Mendez.  He  left  natural 
children.  By  the  law  of  his  domicil,  Mrs.  Mendez  became  enti- 
tled to  four-fifths,  and  the  two  children  to  one-fifth,  of  his  prop- 
erty. The  administrators  appointed  by  the  proper  tribunal  at 
his  domicil,  administered  his  estate,  delivered  to  the  two  child- 
ren  or  their  legal  representative  the  one-fifth,  and  to  the  attorney 
of  Mrs.  Mendez's  executors,  four-fifths  of  such  estate.  The  fimd 
in  question  was  a  part  of  the  latter  four-fifths,  and  was  actually 
transferred,  so  far  as  they  could  transfer  it,  to  Juana  Mendez,  as 
Brid's  next  of  kin. 

All  this  appears  to  have  been  done  in  good  faith  on  the  part 
of  the  administrators  of  Brid,  and  with  the  sanction  of  a  judge  of 
the  Court  of  First  Instance  at  Carthagena. 

The  fund  in  the  defendant's  hands  was  thus  allotted  and 
delivered  by  the  principal  administration  at  the  domicil  of  the 
intestate,  and  in  the  absence  of  creditors,  became  a  part  of  the 
estate  of  Mrs*  Mendez. 

Aside  from  this  actual  distributioni  it  being  proved  that  the 
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natural  children  have  receired,  at  Carthagena,  their  share  of  the 
whole  estate  of  Brid,  and  that  Mrs.  Mendes  was  entitled  to  the 
whole  residue,  I  perceive  no  reason  why  it  should  not  be  paid  to 
her  representatives  here,  without  transmitting  it  to  Brid's  domi- 
cil.  Our  statute  contemplates  such  payments.  (2  R.  S.  186, 
}  35 ;  and  ibid.  IST,  128,  §  43.  And  see  Harvey  v.  RichardB, 
I  Mason's  R.  381,  408 ;  Dawes  v.  Head^  3  Pick.  128 ;  JennisoH 
v.  Hapgaody  10  Pick.  77.) 

Upon  these  various  grounds,  the  complainant  is  unquestiona;- 
bly  entitled  to  receive  the  fund  from  the  defendants. 

lY.  The  complainant  claims  interest  on  the  amount,  from  the 
oommencement  of  this  suit 

He  alleges  that  he  tendered  to  the  defendants  abundant  prima 
facie  evidence  of  his  right  before  instituting  the  suit ;  that  they 
unreasonably  and  wrongfully  neglected  to  examine  and  aUow 
his  claim,  thereby  compelling  this  litigation ;  and  that  they  have 
mixed  the  fund  with  their  own  and  used  it  for  their  corporate 
purposes. 

The  Public  Administrator  is  an  officer  of  the  corporation  of  the 
city  of  New  York,  and  the  corporation  is  responsible  for  his  acts. 

The  legislature  has  provided  that  this  municipal  corporation 
shall  act  as  the  conservator  of  the  effects  of  strangers  who  die 
within  their  city  or  port,  or  who  die  abroad,  leaving  effects  here, 
and  where  no  relative  or  executor  appears,  to  administer  such 
effects. 

The  public  administrator  is  the  accredited  officer  by  whom 
the  active  duties  of  administration  are  to  be  performed ;  and 
when  his  accounts  are  adjusted,  the  fund  belonging  to  each 
estate,  passes  into  the  city  treasury,  pursuant  to  the  statute. 

The  statute  also  provides  that  the  corporation  shall  be  an^ 
swerable  for  all  moneys  paid  into  the  city  treasury  by  the  public 
administrator,  bui  not  for  any  interest  on  such  moneys;  and 
that  all  persons  who  shall  be  entitled  to  receive  such  moneys  as 
creditors,  l^atees  or  relatives  of  the  deceased,  shall  have  the 
same  remedies  against  the  corporation  therefor,  as  they  would 
have  against  any  executor.    (2  R.  S.  127, 128,  i  43.) 

The  law  is  perfectly  explicit  that  the  corporation  shall  not  be 
answerable  for  interest ;  and  it  is  manifest  that  the  legislatura 
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designed  this  exemption  as  a  compensation  for  their  undertaking 
the  important  public  duty  of  rescuing  the  effects  of  aliens  and 
atmngers  from  the  rapacity  of  the  persons  who  surround  them  at 
their  decease,  and  preserving  such  effects  unimpaired  for  their 
creditors  and  relatives.  The  provision  for  commissions  is  in* 
tended  for  those  expenses  of  administration  which  are  incurred 
before  the  net  proceeds  of  the  respective  estates  are  paid  into  the 
treasury.  I  am  satisfied  also  that  it  was  expected  and  intended 
.that  the  corporation  should  have  the  benefit  of  the  use  of  the 
money.  Otherwise  it  would  have  been  left  to  stand  to  the  joint 
credit  of  the  city  comptroller  and  the  public  administrator,  where 
the  statute  requires  all  large  sums  to  be  placed  while  the  admin* 
istration  is  in  prepress.  But  the  surplus  when  ascertained,  is  to 
go  into  the  city  treasury,  and  of  course  to  be  mingled  with  the 
city  fimds  and  used  and  drawn  upon  with  them.  The  city,  as 
a  great  municipal  corporation,  was  deemed  sufficiently  responsi- 
ble to  meet  the  demands  from  this  source  from  time  to  time  as 
they  should  arise.  And  as  the  direction  to  pay  the  money  into 
their  treasury,  implied  that  it  would  be  subject  to  their  temporary 
use ;  so  the  positive  enactment  that  they  shall  account  for  it 
without  interest,  appears  to  me  to  be  a  clear  indication  that  they 
might  make  such  use  of  it  as  they  could,  as  a  compensation  for  its 
safe  keeping  and  proper  distribution  when  called  for. 

This  view  of  the  case  precludes  any  claim  for  interest  on  the 
mere  ground  that  the  corporation  made  use  of  the  money,  (and 
whether  they  did  or  not,  1  have  not  examined ;)  or  for  any  period 
anterior  to  the  decree,  unless  some  wrongful  act  or  omission  of 
the  common  council  has  subjected  the  city  to  the  payment  of 
interest 

The  complainant's  proof  upon  this  point  is,  that  his  attorney 
presented  a  petition  in  his  name  to  the  common  council  in  De- 
cember, 1840,  which  set  forth  the  state  of  the  fund,  that  Mrs. 
Mendez  was  entitled  to  it  as  the  heir  of  Brid,  and  that  Mr.  Sna« 
rez  had  been  appointed  her  administrator  here.  It  offered  to 
Terify  the  claim  and  prayed  for  payment  of  the  money.  The 
petition  was  presented  in  the  Board  of  Aldermen,  and  referred 
to  the  Conunittee  on  Laws.  The  attorney  of  Mr.  Suarez  and 
his  law  partner,  testify  that  they  received  no  notification  to  at- 
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tend  and  verify  the  clt^im,  and  the  latter  says  he  wae  prepaied 
and  in  readiness  to  present  the  requisite  fnooia  to  the  cooumttee 
on  receiving  such  notice. 

It  does  not  appear  that  any  action  was  had  by  the  committee, 
or  any  further  efforts  made  by  the  complainant's  agents  to  induce 
action  upon  the  petition. 

I  do  not  think  that  the  defendants  have  been  put  in  default  by 
these  proceedings.  The  sum  was  large,  and  the  claim  made  to 
it,  (by  the  grandmother  of  the  decedent  lesiding  in  Spain,  and 
-be' having  lived  and  died  in  South  America,)  was  very  unusual. 
The  defendants  were  acting  more  as  public  officers  of  the  gov- 
ernment, than  as  mere  trustees.  Moreover  if  they  had  paid  out 
the  fund  on  a  fictitious  or  erroneous  claim,  they  would  not  have 
been  discharged  from  liability.  Their  public  duty,  as  well  as 
their  corporate  liability,  required  that  the  clahn  should  be  very 
fully  established. 

It  is  said  that  the  corporation,  by  the  acts  of  the  common  coun- 
cil, declined  to  hear  the  proofs  oflkred,  or  to  give  an  opportunity 
for  their  presentation. 

I  think  this  is  an  erroneous  view  of  the  case.  The  proofs 
might  have  been  presented  with  the  petition.  Such  is  the  usual 
course  on  presenting  claims  to  legislative  bodies,  according  to 
my  understanding;  and  the  common  council  of  this  city  is  a 
legislative  body,  charged  with  interests  and  duties  far  exceeding 
in  magnitude  and  importance  those  of  most  of  our  state  legisla- 
tures. Again,  after  presenting  the  petition  without  the  proofs, 
the  complainant  should  have  watch^  its  reference,  and  attended 
upon  the  Committee  on  Laws  in  order  to  produce  his  proofs  or 
to  have  a  time  appointed  for  that  purpose.  It  is  not  reasonable 
to  hold  that  the  committee  should  have  waited  upon  him,  or  that 
unasked,  they  should  have  fixed  a  time  and  given  to  him  notice 
to  attend. 

It  is  observable  also,  that  the  case  finally  made  by  the  com- 
plainant, is  not  fully  stated  in  his  petition.  He  recovers  in  this 
suit,  either  by  force  of  the  judicial  proceedings  at  Carthagena,  or 
by  proof  that  Mrs.  Mendez  is  entitled  to  four-fifths  of  Brid*s  estate 
as  his  grandmother,  and  that  those  entitled  to  the  other  fifth  part 
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have  received  it  in  full  at  Garthagena.  The  claim  made  by  the 
petition,  is  simply  as  the  sole  heir  of  Brid's  whole  estate. 

Without  resting  upon  this  diversity,  I  am  convinced  that  it 
would  be  unjust  to  hold  that  the  corporation  is  in  default  for  not 
paying  the  money  to  the  complainant  upon  the  petition  of  his 
attorney. 

For  the  reasons  already  mentioned,  I  do  not  consider  that  the 
defendants  stand  upon  the  footing  of  private  trustees  who  are 
not  allowed  to  make  any  profit  or  advantage  from  the  use  of  the 
trust  funds ;  and  the  adjudged  cases  relative  to  the  allowance  of 
interest  against  such  trustees,  are  inapplicable. 

The  claim  for  interest  must  be  disallowed. 

y.  Both  parties  insist  upon  being  paid  the  costs  of  the  suit. 

There  is  no  principle  upon  which  I  can  charge  the  defendants 
with  costs.  They  were  acting  in  a  public  capacity,  and  could 
not  pay  over  the  money  with  safety  or  propriety,  until  the  right 
to  it  was  clearly  established.  And  having  regard  to  the  large 
amount  of  the  fund,  and  the  remote  relationship  of  the  claimant, 
it  would  not  have  been  asking  too  much  on  their  part^  if  they 
had  required  a  decree  for  their  indemnity,  after  having  been 
presented  with  the  proofs  which  were  in  the  complainant's  pos- 
session in  December,  1840. 

In  Olen  v.  Fisher,  6  J.  C.  K  36,  to  which  I  was  referred,  a 
devisee  unreasonably  resisted  the  payment  of  a  legacy  charged 
upon  the  land  devised  to  him.    It  is  not  analogous  to  this  case. 

On  the  other  hand,  the  defendants  were  fully  apprised  of  the 
particulars  of  the  right  set  up  by  the  complainant,  when  they 
were  served  with  a  copy  of  his  bill  of  complaint  early  in  1841 ; 
and  so  far  as  it  appears  before  me,  they  resisted  the  claim  with- 
out  examining  into  the  proofs  by  which  it  was  then  supported. 
Besides,  they  have  had,  or  might  have  had,  the  use  of  the  fond 
in  the  meantime. 

There  must  be  a  decree  for  the  payment  of  the  fund  to  the 
complainanti  without  costs  to  either  party. 
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The  New  Tors  Life  Insurance  and  Trust  Company  v. 

Howard  and  others. 

Where  a  creditor  of  N.  holds  as  hie  'aecimty,  for  a  specific  debt,  a  mortgage  of  N. 
against  H.,  which  by  an  agreement  between  themseWes,  N.  is  bound  to  discharge ; 
and  N.  makes  a  payment  to  his  creditor  on  the  specific  debt;  such. payment 
enoies  to  the  benefit  of  H.  in  respect  of  the  mortgagey  and  the  creditor  cannot  re- 
tain H.'s  mortgage  by  subsequently  making  an  application  of  the  payment  oa 
other  debts  due  to  him  from  N. 

By  force  of  the  agreement,  the  payment  made  by  N.  operates  as  a  discharge  of  so 
much  of  H.'s  moitgage. 

N.  absconded,  and  the  creditor  obtained  some  secarity  from  him,  though  far  leii 
than  his  other  debts.    H.  is  not  entitled  to  participate  in  the  benefit  of  snch  se- 
curity to  reduce  his  mortgage* 
November  18;  27;  1844. 

This  was  a  bill  to  foreclose  a  mortgage  executed  by  Howard 
and  wife  to  Edward  A.  Nicoll,  on  the  1st  of  September,  1836,  for 
$7883  34,  and  by  him  assigned  to  the  complainants  on  the  28th 
of  November,  1837. 

The  answer  of  Howard  and  wife  set  up  as  a  defence,  that 
NicoU  in  January,  1840,  entered  into  a  sealed  agreement  with 
Howard,  by  which  N.  was  to  pay  off  the  mortgage,  and  Howard 
was  to  convey  the  mortgaged  premises  to  NicoU.  On  their  part, 
Howard  and  wife  executed  and  delivered  in  escrow,  a  deed  pur* 
suant  to  the  contract.  The  answer  also  stated  a  payment  of 
•3000  by  NicoU  to  the  complainants  on  this  mortgage ;  and  that 
be  made  to  them  a  general  assignment  of  his  property  which  pro- 
duced enough  to  pay  them  the  whole  amount  of  Howard's  mort^ 
gage. 

A  decree  was  made  referring  it  to  a  master  to  compute  the 
amount  due  to  the  complainants  on  the  mortgage ;  on  which  re- 
ference Howard  proved  that  NicoU  assigned  this,  and  another 
mortgage  of  Howard's  amounting  to  $7000,  to  the  complainants, 
as  security  for  a  loan  by  them  made  to  NicoU  for  $14,883  34  j 
be  executing  to  them  his  bond  therefor.  That  on  the  7th  of 
February,  1839,  the  company  assigned  the  mortgage  of  $7000  to 
Mr.  Le  Roy,  and  in  the  assignment  acknowledged  the  receipt  of 
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that  sum.    And  that  in  June,  1840,  Nicoll  made  a  payment  of 
$3000  to  the  complainants  on  his  bond. 

The  defendants  then  proposed  to  prove  the  agreement  of  Jan- 
uary, 1840,  and  their  conveyance  in  escrow,  in  order  to  show  that 
they  ought  to  be  credited  for  the  payment  of  $3000.  The  master 
rejected  this  evidence,  and  reported  the  whole  amount  of  the 
mortgage  to  be  due.  The  defendants  excepted  to  his  report. 
There  was  another  exception  which  it  is  not  deemed  necessary 
to  mention. 

It  appeared  that  Nicoll  absconded  in  December,  1842,  after  ab* 
stracting  from  the  complainants,  whose  secretary  he  had  been 
for  many  years,  more  than  9300,000.  And  besides  bis  defalca* 
f  ions,  he  had  been  their  debtor  to  a  large  amount  for  a  oousideni- 
ble  time  before  that  event.  And  it  was  contended  that  in  the  ab- 
sence of  notice  of  Howard's  contract,  the  complainants  had  a 
right  to  keep  and  apply  the  whole  mortgage  debt  oa  their  de- 
mands against  Nicoll. 

W.  BetiSy  for  the  complainants. 

/.  T.  Duryee  and  Geo.  Woodj  for  Howard  and  wife. 

The  Assistant  YicE-CHANCELLCNEt. — The  two  bonds  and 
mortgages  of  Howard,  after  they  were  assigned  to  the  compkun- 
ants,  were  a  valid  security  in  their  hands  £cMr  the  payment  of 
NicoU's  bond  of  |14,883  34. 

'  On  the  7th  of  February,  1 839,  the  company  assigned  the  bonds 
and  mortgage  for  $700(^  to  Le  Roy.  The  assignment  acknow^ 
lodged  the  receipt  of  the  sum  of  $7000  as  the  consideration  for  the 
transfer.  It  is  said  that  this  was  a  fraudulent  proceeding  on  the 
part  of  Niooll,  and  that  the  company  never  received  any  part  of 
that  consideration.  There  is,  however,  no  proof  of  this ;  and  as 
the  case  stands  before  me,  the  company  transferred  the  Hiorlgage 
itnd  received  the  $7000. 

This  discharged  the  same  amount  of  NioolPsbond,  which  after 
that  event  remained  outstanding  for  $7883  34,  and  was  seeuted 
by  Howard^s  remaining  bond  and  mortgage. 

In  January,  1840,  (assuming  for  the  purpose  of  the  argument. 
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the  truth  of  the  statement  which  the  defendants  offered  to  prove 
before  the  master,)  Nicoll  entered  into  a  sealed  agreement  with 
Howard  by  which  he  was  to  receive  conveyances  of  the  mort* 
gaged  premises,  and  restore  both  bonds  and  mortgages  to  How-* 
ard*  At  the  same  time  the  conveyances  were  executed  by  How- 
ard and  his  wife,  and  deposited  in  escrow,  to  be  delivered  to 
Nicoll  on  his  ful^lment  of  the  contract. 

In  June,  1840^  Nicoll  paid  to  the  company  $3000  on  account 
c{  his  bond. 

The  defendants  insist  that  this  sum  should  be  credited  on 
Howard's  bond  and  mortgage  for  $7883  34. 

Nicoll  was  bound  to  pay  the  whole  as  between  him  and  How- 
ard. When  the  $3000  was  paid,  the  company,  so  far  as  the  tea* 
timony  discloses,  had  no  right  tO/  apply  it  on  any  demand  against 
Nicolli  save  his  bond.  On  payment  of  the  balance  of  his  bond» 
Nicoll  could  have  required  the  company  to  transfer  to  him  How- 
ard's bond  and  mortgage,  and  on  obtaining  the  same  his  agree* 
ment  required  him  to  deliver  them  up  to  Howard* 

In  another  way  of  stating  it,  after  the  payment  of  the  $3000, 
the  company's  interest  in  Howard's  bond  and  mortgage  was  re* 
duced  to  $4i383  34,  being  the  balance  of  Nicoll's  bond« 

As  between  the  company  and  Nicoll,  he  then  became  the  equi* 
table  owner  of  $3000,  in  Howard's  bond  and  mortgage. 

And  as  between  Nicoll  and  Howard,  that  amopnt  became  at 
once  cancelled  and  paid,  by  force  of  the  agreement  made  in  Jan- 
uary preceding. 

Such  being  the  equities  of  the  respective  parties  in  June,  1840, 
no  subsequent  demands  of  the  company  against  Nicoll  can  alter, 
or  impair  the  right  which  Howard  then  acquired. 

The  $3000  was  therefore  an  equitable  pajrment  upon  the  bond 
and  mortgage  in  question,  and  the  testimony  relative  to  the  agree- 
ment between  Nicoll  and  Howard  should  have  been  admitted. 

It  further  appears  that  when  Nicoll  absconded  in  December, 
1842,  he  was  very  largely  indebted  to  the  company ;  that  he 
made  an  assignment  of  property  for  their  indemnity ;  and  that 
they  have  realized  about  $10,000  from  that  source,  and  expect  to 
receive  about  $6000  more  *,  the  whole  being  less  than  one-twen^ 
tieth  part  of  their  demand.    The  defendants  insist  that  the  com- 
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pany  are  bound  to  apply  the  sum  received,  to  the  extingniah* 
ment  of  the  balance  of  NicoU's  bond  of  $14,883  34,  and  thereby 
discharge  Howard's  mortgaga 

There  is  surely  no  ground  for  this  claim.  Both  parties  are 
creditors  of  NicolL  The  company  have  obtained  an  inconsidera* 
ble  security  for  a  part  of  their  general  debt  The  defendants 
have  obtained  none.  On  what  principle  of  equity  or  justice  can 
I  deprive  the  company  of  the  benefit  of  their  indemnity,  and  give 
it  to  the  defendants.  By  endeavoring  to  secure  the  residue  of 
their  debt,  they  did  not  relinquish  the  security  which  they  al- 
ready had  in  the  defendants  mortgage. 

If  they  had  obtained  complete  indemnity  for  all  of  their  de- 
mands against  NicoU,  and  there  were  no  others  standing  in  the 
same  situation  with  Howard  who  might  be  injured  thereby, 
Howard  would  undoubtedly  be  entitled  to  the  benefit  of  the  in- 
demnity, either  by  direct  apjdication  upon  his  debt  or  by  subro- 
gation. 

As  the  case  is,  he  has  no  such  right 


Camubter  and  others  v.  The  Corporation  of  The  Unite0 
German  Lutheran  Churches  in  the  Citt  of  New 
York  and  George  Tiemann. 

A  right  M  a  oorpontor  in  •  nUgins  ■oeiety,  k  eliUined  by  lUtod  nttendMiee  of 
diTine  wonhip  therein,  ancl  contrihnting  to  he  enpport  by  renting  a  pew»  or  hj 
■omo  other  mode  unial  In  the  congregation. 

Snch  a  right  cannot  be  derived  by  deaoent  from  the  fonnden  of  the  aociety,  or  iron 
the  Ihrmer  oontribnton  to,  or  wonhlppen  in  the  aame. 

The  aMoriatioa  between  a  religioai  incorporation  and  km  cmponUn,  k  tUlimtary 
OB  the  paitof  the  latter ;  and  ii  dimdved  by  their  withdrawing  from  attendance 
on  ill  wonhip»  omitting  to  oontribnte  to  ita  rapport,  and  uniting  in  the  eotahliik«' 
ment  of  another  like  inooiporation. 

Two  Lutheran  choichea  or  religionB  aocietiea,  each  owning  temporafitiea,  though 
of  unequal  Taluot  entered  into  an  agreement  Ibr  a  union,  to  remain  ferever  aa  oner 
body,  congregation  or  leciety,  by  a  new  name  ezpreoring  euch  union ;  and  by 
which  their  eitateo  were  U>  bo  eonaoiidated  Ibr  the  common  uee  and  beneftt,  and 
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lh«  chufd  of  Chair  eitatoa  and  ooneenia  waa  intrwtad  to  offioaia  to  be  ehaaaa 
oat  of  tfao  united  ooiigTe|;ation ;  with  other  pfoviiioiui  abowiog^  an  entire  nnioB  and 
conaolidation  into  one  body ;  and  the  agreement  alao  provided  that  out  of  die 
property,  the  ancient  ehoreh  of  one  of  the  eenstituent  aocietiea  ihoold  be  rebuilt 
on  the  lite  where  iti  rains  etood,  for  tiie  nae  of  the  united  eongregation  as  soon 
as  cireanistanoes  would  admit 

The  nnited  body  was  immediately  afterwards  incorporated  by  the  name  agreed 
upon,  and  after  twenty  yean,  the  corporation  sold  the  site  of  the  andent  chnrchi 
and  noTor  rebaik  it 

In  a  suit  brought  by  perMms  claiming  to  be  eoiporatori  in  the  nnited  church,  and  to 
be  in  part  the  representatiyea  of  the  andent  eongregation  which  owned  such  site, 
to  compel  the  corporation  to  build  and  endow  a  church  m  punroance  of  the  terms 
of  the  union: 

MMt  1.  That  aH  the  property  of  the  two  churches  became  Tested  in  the  incorpo- 
ration. 

S.  That  the  management  and  control  of  the  same  Tested  hi  the  frutfees  as  a  dis^ 
tinct  body,  and  to  the  exclusion  of  the  elden  and  deacons. 

3.  Tliat  the  same  Tested  in  the  corporation  as  an  individual  body  or  unit,  in  trust  liar 
the  maintenance  of  the  faith,  doctrines  and  discipline  of  the  ETangelical  Lutheran 
Church ;  and  not  for  the  benefit  of  the  two  former  congregations  connected  to- 
gether for  certain  purposes.    The  existence  of  both  was  merged  in  the  union. 

4.  No  member  of  either  of  the  former  churches  had  any  greater,  bettor  or  different 
right  m  the  incorporated  society,  than  the  members  of  the  other.  The  righto  of 
all  were  equal  and  upon  a  common  footing.  And  if  the  ancient  sito  of  the  one 
had  been  built  upon,  the  righto  of  the  memben  of  both  in  such  edifice  would  haTO 
been  equal  in  all  respects. 

5.  That  the  agreement  for  the  union  did  not  eonstituto  a  trast  or  a  oorenant,  for  the 
rebuilding  of  such  edifice  on  the  ancient  sito,  or  elsewhere.  It  was  merely  an 
expressed  intention,  which  the  corporation  and  subsequent  corporators  might 
exeento  or  waive,  in  their  discretion. 

&  If  there  had  been  a  trust,  the  court  fimn  the  lapse  of  time  and  the  circumstances, 
would  presume  that  the  sale  of  the  site  and  other  appropriation  of  the  ftmd,  were 
by  the  direction  and  with  the  consent  of  those  interested. 

Hm  tnuitf  of  an  incorporated  religious  society  can  alone  bind  the  corporation. 
The  action  of  the  999tnf  has  no  such  force.  And  where  the  act  relied  upon  was 
adopted  at  a  toeeting  of  the  conference  or  council,  which  consisted  of  the  minis- 
tor,  eldem,  deacons  and  trustees,  couTened  in  mass;  the  corporation  was  not 
bound,  although  a  majority  of  the  trustees  were  prasent 

Where  the  exercise  of  corporato  aoto  m  vested  m  a  select  body,  an  act  done  by  tho 
perMms  composing  that  body,  in  a  mass  meeting  of  all  the  corporators,  or  in  union 
or  amalgamated  with  other  like  bodies,  parte  of  the  coiporation,  is  not  a  Talid  cor- 
porate act. 

R  haTing  purchased  a  church  edifice  at  a  public  sale,  in  his  own  behalf,  oouTeyed 
it  to  an  moorporated  Lutheran  Church,  (which  had  another  place  of  worship,)  for 
n  consideration  equal  to  three-fourths  of  ito  Talue,  on  certam  express  conditions, 
of  which  one  was  that  divme  service  therein  should  be  m  the  English  language. 
After  a  trial  by  the  granteea  in  the  maintenance  of  such  service,  which  did  not 
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provper,  &  released  them  from  all  the  conditionii  except  the  one  requiring  it  to 
be  used  ea  a  Lutheran  Church.    Held, 

1.  That  on  the  execution  of  the  deed  there  were  no  cetf  »i«  que  truet  in  exiatenoe  or 
in  expectancy ;  but  that  it  created  a  charitable  uee,  the  fimd  for  which  flowed 
irom  B.  and  the  corporation,  ai  donon,  and  the  latter  were  the  almonen  of  the 
charity. 

2.  That  perwns  coming  to  wonhip  in  the  edifice,  acquired  no  rights,  beyond  the 
period  for  which  they  rented  pews  ftom  time  to  time. 

3.  That  the  conditions  in  the  deed  were  vested  m  B.  alone,  and  his  release  was 
competent  to  extinguish  them. 

4.  That  joint  contributors  to  a  charity,  vesting  the  fund  in  one  of  their  number,  may 
revoke  the  charity  or  alter  its  terms  and  conditions. 

An  offer  to  sell  land  at  a  fixed  price,  without  more,  is  an  offer  to  sell  for  cash. 
The  acceptance  of  such  an  ofibr,  to  bind  the  seller,  must  be  simple,  and  without  the 

addition  of  any  new  terms  or  qualifications. 
JSince  the  revised  statutes,  contracts  for  the  sale  of  lands  resting  upon  mutual  pram- 

ises,  must  be  subscribed  by  both  the  buyer  and  the  seller,  to  be  obligatory  v^n 

the  latter. 
Aliens  may  be  corporators  and  trustees  m  a  xdigtons  corporation. 
It  is  a  fatal  objection  to  a  suit  that  a  part  of  the  complainants  do  not  show  any  title 

to. participate  with  the  others,  in  the  relief  sought 
SepUmber  17, 18, 19, 90, 91 ;  December  5, 1844. 

The  bill  in  this  cause  was  filed  on  the  18th  day  of  April, 
1840,  by  Augustus  F.  Cammeyer,  Henry  Otten,  John  F.  Rein- 
icke,  John  F.  Thall,  Henry  Storms,  Burnet  Otten,  Henry  Budel^ 
man,  Carsten  Piatt,  Andrew  Proscb,  Harman  Schilling,  Henry 
Dusterkotter,  Peter  Aims,  Benjamin  Ogden,  Andrew  Surre, 
Adolph  F.  Ockershausen,  Philip  W.  Engs,  John  F.  Gardneri 
Roger  Williams,  William  Johnson,  and  Christian  Smack,  against 
The  Corporation  of  the  United  German  Lutheran  Churches  in 
the  City  of  New  Yoric,  and  George  Tiemann ;  the  latter  being 
made  a  defendant  as  the  president  of  the  board  of  trustees  of  the 
corporation. 

The  bill  and  answer  were  very  voluminous,  and  there  was 
a  great  mass  of  documentary  and  other  evidence,  on  which  with 
the  pleadings,  the  cause  was  brought  to  a  hearing. 

The  principal  important  facts  are  fully  stated  in  the  opinion 
of  the  court.  Some  others,  with  the  documents  on  which  th^ 
chief  stress  was  laid  by  the  complainants,  will  be  inserted  here. 

One  of  the  latter  was  denominated  the  Union  Bond  ;  and  was 
in  these  words : 
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''  Articles  of  agreement,  indented,  made  and  concluded  upon  this 
sixth  day  of  January,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  eighty-four,  between  the  elders  and  deacons  of  the 
ancient  German  Lutheran  Church  in  the  city  of  New  York, 
called  Trinity  Church,  by  and  with  the  free  consent  and  appro- 
bation of  the  congregation  of  the  said  church  called  Trinity 
Church,  cf  the  one  part,  and  the  elders  and  deacons  of  the 
German  Lutheran  Church  in  the  said  city  of  New  York,  called 
Christ  Church,  by  and  with  the  free  consent  and  approbation  of 
the  congregation  of  the  said  church,  called  Christ  Church,  of  the 
other  part,  witnesseth  as  follows,  to  wit : — First,  that  the  said  two 
respective  congregations,  being  fully  persuaded  that  it  will  pro- 
mote their  common  interest  and  the  cause  of  religion,  to  unite  and 
become  one  body,  congregation  or  society,  have,  therefore,  united 
t(^ether,  and  by  these  presents  do  inseparably  unite  together,  to 
be  and  remain  forever  hereafler,  one  body,  congregation  ot  society, 
to  be  known  and  distinguished  by  the  name  of  the  congregation  of 
the  United  German  Lutheran  churches  in  the  city  of  New  York^ 
and  that  in  all  contracts,  sales,  purchases,  suits,  controversies,  and 
other  transactions,  respecting  the  said  united  congregations,  their 
property,  business  or  affairs,  the  style  and  title  of  the  said  united 
congregation  shall  be,  '^  The  ministers,  elders  and  deacons  of 
the  United  German  Lutheran  Churches  in  the  city  of  New  York," 
and  that  rulers,  elders  and  deacons,  and  all  other  church  officers 
who  shall  be  intrusted  with  the  care,  charge,  management  and 
direction  of  the  estate,  interest  and  concerns  of  the  said  united 
congregation,  shall  be  chosen  in  manner  as  theretofore  hath  been 
accustomed,  but  that  such  rulers,  elders,  deacons,  and  church  of- 
ficers, shall  always  be  chosen  by  and  out  of  the  said  united  body, 
congregation,  or  society. 

<'  Secondly,  That  all  the  estates,  whether  freehold,  leasehold  or 
personal,  and  all  other  of  the  effects  and  property,  at  this  time 
belonging  to  either  of  the  aforesaid  churches,  are,  by  these  pres- 
ents, consolidated  into  one  common  fund,  for  the  use  and  bene- 
fit of  the  said  united  congregation,  out  of  which  fund  all  ex- 
penses attending  the  said  united  congregation  shall  be  paid,  and 
thereout  the  ancient  Lutheran  Trinity  Church  (where  the  ruins 
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now  stand)  shall  be  built  for  the  use  of  the  said  united  congre- 
gation, as  soon  as  time  and  circumstances  will  admit. 

'<  Thirdly,  That  the  respective  treasurers,  and  others  who  are 
accountable,  shall  as  soon  as  it  can  be  done  with  conveniencyi 
render  to  the  trustees  to  be  appointed  for  the  said  united  congre- 
gation, just  and  true  accounts  of  all  estates,  effects,  mone]r8 
and  securities,  belonging  or  appertaining  to  the  said  respective 
churches,  and  of  all  debts  due  or  owing  to  or  from  the  same 
churches,  and  of  all  deeds,  writings,  vouchers,  books  and  evi- 
dences relating  thereto  separately,  and  shall  deliver  up  all  such 
estates,  effects,  moneys,  securities,  deeds,  writings,  vouchers*, 
books  and  evidences,  to  the  trustees  of  the  said  united  congrega- 
tion, to  be  kept  in  their  charge  for  the  use  and  benefit  of  the  said 
united  congregation. 

<<  Fourthly,  That  regular  books  shall  at  all  times  hereafter  be 
kept  by  the  trustee  or  trustees  of  the  said  united  congr^ation  (for 
the  time  being)  wherein  shall  be  entered  and  set  down  an  ac- 
count of  all  moneys  by  him  or  them  received,  paid,  laid  out, 
and  necessarily  expended,  and  of  all  transactions,  matters  and 
things  whatsoever,  which  may  require  the  same.  And  that  all 
jfersons  whom  it  may  concern,  shall,  at  all  seasonable  times,  have 
free  access  to  inspect  and  look  over  the  books  so  to  be  kept  as 
aforesaid. 

<<  Fifthly,  That  a  meeting  of  the  vestry,  or  of  the  said  united 
congregation,  shall  be  called  so  often  as  the  business  of  the  said 
congregation  shall  require.  And  that  all  officers  necessary  to 
serve  the  said  united  congregation  shall  from  time  to  time  be 
chosen  out  of  and  by  a  majority  of  the  said  united  congregation, 
and  such  officers'  salary  (if  any)  to  be  in  like  manner  stipulated 
and  settled. 

^  Lastly,  That  only  one  minister  shall  be  called  for  the  service 
of  the  said  united  congregation,  until  there  shall  appear  a  suffi- 
cient income  properly  to  support  two  or  more  ministers. 

'<  In  testimony  whereof,  we,  John  Baltus  Dash,  Frederick  Reger, 
Diederich  Heyer,  Jacob  Resler,  the  elders,  Henry  Arcularius,  and 
Henry  Bisher,  deacons,  of  the  said  ancient  Lutheran  Trinity 
Church,  and  Philip  Oswald  and  Alexander  Fink,  the  elders, 
Henry  Simmermans,  Christian  Shultz,  and  Anwick  Eamish, 
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deacons  of  the  said  Christ  Church,  on  the  part  and  behalf  of 
ourselves  and  the  congregation  of  the  said  united  churches,  hare 
hereunto  set  our  hands  and  seals,  the  day  and  year  first  above 
written. 

Hit 

John  Baltub  Dash,  [L.  S.]  Frederick  >d  Reger,  [L.  S.] 
DiEDRicH  Hetsr,  [L.  S.I  Jacob  Rbsler,  [L.  S.I 

^         HU 

Henrt  Arcularius,  [L.  S.]       Henry  ^  Bisher,  [L.  S.] 

nark. 

Philip  Oswald,  [L.  S.  Alexander  Fink,  [L.  S.] 

Henry  Simmermans,  [L.  S.]    Christian  Shultz,  [L.S.] 

Anwick  Earnish,  [L.  S.] 

"  Sealed  and  delived  in  presence  of 
James  Lintilette, 
61RARDU8  Hardenbrook." 

In  pursuance  of  this  bond  of  union,  the  united  churches  in 
July,  1784,  became  incorporated  by  virtue  of  the  act  passed 
April  6th,  in  the  same  year,  under  the  name  of  <'The  Corpora* 
tion  of  the  United  German  Lutheran  Churches  in  the  City  of 
New  York.''  And  they  continued  from  that  time,  to  the  era  of 
this  controversy,  to  worship  as  one  congregation,  using  the  Ger- 
man language,  in  the  building  known  as  Christ  Church,  and 
which  had  before  the  union,  been  occupied  by  the  Christ  Church 
branch  of  the  United  Churches. 

On  the  second  of  February,  1802,  two  resolutions  were  adopt' 
ed  by  the  trustees  of  the  corporation  of  the  United  Churches,  in 
the  words  following,  viz. 

^  Resolved,  (on  motion  of  Mr.  Caman,  seconded  by  Mr.  Coes- 
ter,)  that  it  is  the  unanimous  opinion  of  this  board,  that  it  is  ne< 
cessary  for  the  benefit  of  this  congregation  that  every  Sunday 
afternoon,  English  service  should  be  performed  in  Christ  Church* 

"  Resolved,  that  if  the  vestry  agrees  to  the  wish  of  the  trustees, 
the  trustees  will  provide  a  generous  recompense  to  Mr.  Philip 
Meyer  and  Henry  Muhlenberg  to  perform  that  service." 

On  the  15th  of  May,  1802,  a  petition,  signed  by  two  hundred 
and  five  members  of  the  congregation,  praying  for  the  introduce 
tion  of  English  preaching  on  Sunday  afternoons  in  Christ 
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Church,  was  presented  to  a  meeting  of  the  vestry,  (which  yestrjr 
then  consisted  of  the  ministers,  elders  and  deacons  of  the  church,) 
and  the  vestry  thereupon  passed  resolutions  of  which  the  follow- 
ing are  a  copy. 

"1st.  That  it  satisfactorily  appeared,  from  the  above  signa- 
tures, that  if  the  church  council  should  introduce  English  preach- 
ing in  the  afternoon,  it  would  be  with  the  desire  and  consent  of 
the  congregation* 

"2d.  But  a  suspicion  existed  among  many  members,  that 
after  a  while  the  service  in  the  German  language  would  be 
abolished.  Therefore  it  is  ordered  that  the  German  service  in 
the  afternoon  shall  only  be  so  long  discontinued  till  another  op- 
portunity shall  present  to  rebuild  our  Trinity  Church,  or  to  pro- 
vide in  some  other  way  for  English  service. 

"  3d.  That  before  the  alteration  itself  takes  place,  it  will  be 
necessary  to  give  the  pastor  a  new  ratification  of  the  salary 
promised  him  by  the  congregation,  without  the  addition  of  any 
clause  or  proviso,  the  congregation  not  having  made  any  at  his 
election,  and  with  the  remark  that  the  minister  shall  be  entitled 
to  the  same,  notwithstanding  any  alteration  which  shall  be  made 
with  the  advice  and  consent  of  the  church  council,  in  the  divine 
service  which  this  board  advises  the  trustees  to  do. 

"  4th.  That  before  the  alteration  in  regard  to  the  resolution  of 
the  trustees,  of  the  first  of  February,  one  thousand  eight  hundred 
and  two,  take  place,  wherein  they  declare  that  if  the  church 
council  agrees  with  the  wish  of  the  trustees,  the  trustees  will 
grant  a  reasonable  recompense  to  the  Messrs.  Meyer  and  Henry 
Muhlenberg. 

^<  6th.  That,  however,  the  vestry  will  keep  the  further  inten- 
tion in  a  lively  remembrance  both  what  concerns  the  choice  of  a 
suitable  assistant  to  our  minister  in  the  German  and  English 
languages,  as  also  the  establishing  in  the  forenoon  and  afternoon 
service  both  in  the  German  and  English,  by  building  up  the 
church  in  Broadway,  agreeably  to  the  uniou  bond. 

"  6th.  That  it  shall,  however,  be  fixed  and  determined,  that 
so  long  as  there  are  members  in  the  congregation  who  hear  and 
desire  the  German  service,  the  German  service  shall  be  consid- 
ered the  principal  divine  service  in  tlie  congregation. 
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<<  7th.  That  the  miuister  herewith  has  the  consent  of  the  vea- 
try  to  pennit  English  preaching  in  the  afternoon  as  soon  as  he 
ahall  haye  zeceiyed  the  ratification  mentioned  in  resolution  3d| 
relating  to  his  call." 

These  resolutions  of  the  vestry  were  presented  to  the  trustees, 
who,  on  the  25th  day  of  May,  1802,  adopted  the  following : 

<<  Whereas  the  salary  allowed  to  our  present  minister^  Rev* 
John  C.  Kunze,  consists  of  a  free  dwelling-house,  eight  cords  of 
fire  wood,  and  three  hundred  pounds  current  money  of  the 
State  of  New  York,  that  is  to  say,  seven  hundred  and  fifty  doU 
lars,  as  stipulated  in  the  call,  and  one  hundred  pounds  like 
money,  that  is  to  say,  two  hundred  and  fifty  dollars,  having 
been  added  thereto,  by  the  congregation,  at  a  meeting  of  the 
same,  which  meeting  was  held  agreeably  to  the  charter  of  this 
corporation,  for  the  express  purpose,  on  the  eleventh  day  of  Au- 
gust, one  thousand  seven  hundred  and  ninety-four.  Which  two 
aforementioned  sums  making  together  one  thousand  dollars,  to 
be  paid  to  him,  the  said  Rev.  John  C.  Kunze,  annually,  in  four 
equal  quarterly  payments,  viz.,  the  one,  on  or  about  the  first  day 
of  June,  the  other,  on  or  about  the  first  day  of  September,  the 
next,  on  or  about  the  first  day  of  December,  and  the  other^  on  or 
about  the  first  day  of  March,  in  every  year. 

^'  And  whereas  the  abovementioued  salary  to  the  said  Rev.  Jolm 
C.  Kunze  is  on  his  performing  certain  duties  and  services  speci- 
fied in  his  call,  and  as  some  alteration  having  been  made,  or  to 
be  made  hereafter  in  the  respective  duties  and  services  d*  the 
said  Rev.  John  C.  Kunze  by  the  particular  request  and  desire  of 
the  majority  of  our  congregation,  and  by  and  with  the  consent 
and  approbation  of  the  vestry  thereof,  for  the  purpose  of  intro* 
ducing  the  English  language  in  part  into  our  church  service : 

"  Therefore,  we,  the  trustees  of  the  United  German  Lutheran 
Churches  in  the  city  of  New  York,  in  order  to  remove  all  doubts 
concerning  the  right  and  title  of  the  said  Rev.  John  O.  Kunze  to 
the  abovementioned  salary,  do  hereby  declare  and  confirm  to  the 
said  Rev.  John  C.  Kunze  the  aforesaid  salary,  any  alteration 
made  or  to  be  made  in  performing  service  in  the  English  lan- 
guage in  our  church  notwithstanding. 

<<  On  motion,  unanimously  resolved :  That  the  seal  of  the  cof- 
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poration  be  affixed  to  the  aboye  declaration,  and  that  the  chair- 
man do  sign  the  same." 

In  1821,  some  members  of  the  congregation  of  the  United 
Churches,  who  were  desirous  of  establishing  worship  in  English| 
held  a  meeting  and  appointed  a  committee  to  concert  measures 
for  establishing  an  Evangelical  Lotheran  Church  in  connection 
with  the  United  Churches  in  which  service  should  be  performed 
in  the  English  language. 

On  the  16th  of  January,  1821,  this  committee  made  a  report 
to  a  conference  of  the  ministers,  elders,  trustees  and  deaeons  of 
the  United  Churches,  strongly  recommending  the  measure,  and 
advising  the  raising  of  funds  by  subscription  in  aid  of  the  ob- 
ject ;  and  submitting  a  series  of  resolutions,  which  were  adopted 
by  the  conference  in  these  words,  viz. : 

'  "I.  Resolvedj  That  it  is  expedient  to  take  measiures  to  estab* 
lish  an  English  Lutheran  Church  in  this  city,  in  connection  with 
the  present  Lutheran  Church, 

<'  IL  Resolved^  That  a  committee  be  appointed  to  obtain  infor- 
mation on  the  following  subjects,  without  expense  to  the  board : 

1.  The  situation  of  suitable  lots  for  a  church. 

2.  The  most  favorable  conditions  on  which  they  can  be  leased 
or  purchased. 

3.  The  plan  of  a  new  church. 

4.  The  probable  expense. 

5.  The  amount  that  would  be  subscribed  by  the  members, 
and  by  other  persons  friendly  to  the  undertaking ;  and, 

6.  Such  other  information  as  may  be  requisite  to  facilitate  the 
attainment  of  our  object. 

<<  III.  Resolvedy  That  the  said  committee  shall  have  power  to 
associate  with  themselves  such  members  and  friends  of  the  con- 
gregation as  shall  be  ready  to  assist  the  committee  in  the  prompt 
discbarge  of  their  duties. 

<<  IT.  Resolved^  That  the  following  articles  shall  be  considered 
as  the  conditions  on  which  subscriptions  for  a  new  church  shall 
be  received,  and  as  the  basis  of  a  permanent  connection  between 
the  old  church  and  the  contemplated  church : — 

"  Article  I.  The  money  which  shall  be  collected  by  the  com- 
•mittee  shall  be  placed  in  the  Savings  Bank  of  the  city  of  New 
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York|  uatil  it  shall  amount  to  a  sum  that  may  be  deemed  suffix 
cient  to  justify  the  erection  of  a  new  church. 

^'  Article  IL  Should  it  appear,  after  a  reasonable  time,  say  one 
.year  or  more,  that  a  sufficient  sum  cannot  be  obtained  by  con- 
tribution, the  deposited  sums,  together  with  the  interest  that 
shall  have  accrued  thereon  in  the  aforesaid  Savings  Bank,  shall 
be  refunded  to  the  respective  donors,  their  heirs  or  assigns. 

"Article  III.  Shocdd  the  undertaking  succeed,  the  present 
church  council  or  vestry  shall  be  enlarged,  and  an  equal  num- 
ber of  trustees,  elders,  and  deacons,  elected  by  each  church,  shall 
form  one  church  council,  and  shall  superintend  the  concerns  of 
both  churches. 

"  Article  lY.  All  the  annual  expenses  of  the  new  church  shall 
be  paid  out  of  the  income  of  said  church,  and  shall  in  no  wise 
encroach  on  the  personal  and  real  estate  of  Christ  Church. 

"  Article  Y.  The  two  cemeteries  or  burial  places,  shall  be  held 
in  common  by  both  churches,  subject  to  the  regulations  now 
existing. 

"  Article  YI.  As  soon  as  requisite,  the  congregation  shall  call 
an  additional  pastor,  who  shall  assist  the  present  pastor,  so  that 
they  shall  alternately  officiate  in  both  churches,  and  in  the  Ger- 
man and  English  languages. 

"  Article  YII.  Divine  service  in  the  German  language  exclu- 
sively, shall  be  performed  twice  on  every  Lord's  day,  and  once 
or  oftener  on  festival  days,  in  Christ  Church,  at  the  comer  of 
Frankfort  and  VTilliam  streets. 

"  Article  YIII.  Divine  service  in  the  English  language  exclu* 
sively,  shall  be  performed  three  times  in  every  Lord's  day,  and 
twice  or  oftener  on  festival  days,  and  as  often  in  the  week  as 
advisable,  in  the  contemplated  church. 

F.  C.  ScHAfiFFSR,  President  of  the  Conference. 
W.  Whilmerding,  President  of  the  Trustees* 
Peter  Schmidt,  Secreiary. 

New  York,  January  16th,  1^1." 

A  subscription  was  commenced,  and  after  a  considerable 
amount  was  subscribed,  at  another  conference  meeting  held  on 
the  5th  day  of  July,  1821,  it  was  determined  that  the  United 
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Churches  as  a  corporation  and  society,  should  not  take  part  in 
the  raising  of  funds  or  in  the  erection  of  the  proposed  new 
church,  and  resolutions  were  adopted,  in  these  words : 

"  Whereas,  the  committee  appointed  on  the  sixteenth  of  Janu- 
ary last,  in  compliance  with  the  second  resolution,  having  re- 
ported progress,  and  stating  that  circumstances  had  arisen  which 
made  it  necessary  that  the  subscribers  to  the  contemplated  Eng-* 
lish  Lutheran  Church  should  themselves  decide  as  to  the  dispo- 
sition of  the  subscribed  and  deposited  money:  therefore,  Re" 
tolvedj  That  the  said  committee  be  discharged  from  any  further 
consideration  of  the  subject,  and  that  the  treasurer  be  authorized 
to  hold  the  deposited  sums  to  the  order  of  the  subscribers  in 
their  collective  capacity. — Resolved^  That  the  articles  in  the 
fourth  resolution,  be  still  considered  as  the  basis  of  a  permanent 
connection  between  the  old  church  and  the  contemplated  church.** 

The  parties  interested  in  the  English  church  scheme  there- 
upon proceeded  to  build  a  new  church  in  Walker-street  in  the 
usual  mode  of  voluntary  contributions,  and  by  means  of  credit, 
at  an  expense  of  thirty  thousand  dollars  and  upwards.  It  was 
called  St  Matthew's  Church.  After  the  building  was  completed, 
efforts  were  made  to  connect  it  with  the  United  Churches,  and 
to  have  it  form  a  part  of  that  corporation  and  congregation ; 
which  efforts  were  steadily  resisted  by  the  latter  corporation. 

On  the  20th  of  July,  1824,  the  church  council  of  St.  Matthew's 
filed  a  bill  in  equity  against  the  corporation  of  the  United 
Churches,  setting  up  the  Union  bond  of  1784,  and  the  proceed- 
ings in  1821  upon  which  their  enterprise  was  commenced,  and 
claiming  the  benefit  of  the  bond  and  a  performance  of  the  reso^ 
lutions  adopted  by  the  conference  in  January,  1821 . 

On  the  S^th  of  February,  1825,  by  agreement  of  the  parties 
thereto,  the  equity  suit  was  abandoned  and  dismissed ;  and  on 
the  fourth  of  April  following,  the  congregation  of  St  Matthew's 
Church  became  incorporated  under  the  statute  by  the  name  of 
^  The  Evangelical  Lutheran  Church  of  St  Matthew's  in  the 
City  of  New  York.' 

This  corporation  was  deeply  involved  in  debt  at  its  outset,  and 
it  soon  became  necessary  to  sell  its  real  estate.  Accordingly,  in 
the  fiBill  of  1826,  on  its  application  to  the  Chancellor,  an  order 
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'Was  made  aathoriKing  the  corporation  to  sell  its  church  edifice 
and  lots,  with  the  organ  and  other  movable  property.  Under 
this  order  the  same  were  sold  at  aaction,  to  Benjamin  Birdsali, 
for  $22,750 ;  and  were  conveyed  to  him  by  the  corporation  of 
St.  Matthew's,  absolutely  and  without  reserve,  on  the  12th  day 
of  December,  1826. 

On  the  16th  day  of  the  same  month,  Birdsall  conveyed  the 
same  to  the  corporation  of  the  United  Churches,  receiving  there- 
fore the  price  paid  by  him.  The  property  was  intrinsically 
worth  at  that  time,  about  $30,000. 

The  deed  from  Birdsall  to  the  defendants  contained  certain 
<x>nditions,  which  were  as  follows  : 

<<  First,  that  the  said  St.  Matthew's  Church  shall  be  used  and 
occupied  by  the  said  parties  of  the  second  part,  for  a  Lutheran 
Church,  in  which  divine  service  shall  be  performed  exclusively 
in  the  English  tongue,  except  that  on  particular  occasions,  and 
for  peculiar  solemnities,  in  cases  of  necessity,  service  may  also 
be  celebrated  in  the  Qerman  tongue. 

"  Secondly.  And  further,  that  in  case  at  any  time  hereafter  it 
should  be  deemed  expedient  or  proper  by  the  said  parties  of  the 
second  part,  their  successors  or  assigns,  to  sell  and  dispose  of  the 
said  church  and  premises,  then,  in  that  case,  they,  the  said  par- 
ties of  the  second  part,  their  successors  or  assigns,  shall  put,  or 
cause  to  be  put  up,  in  front  of  said  church,  and  shall  also  publish 
in  three  of  the  daily  newspapers  printed  in  the  city  of  New  York 
(such  notice  to  be  continued  for  three  weeks  successively)  a  no- 
tice of  their  intention  to  sell  and  dispose  of  the  same.  And  shall 
also  in  such  notice  offer  the  said  church  to  such  Germans^  or 
descendants  of  Germans,  (or  members,)  who  may  then  be  mem- 
bers of,  or  pew-holders  in  said  church,  at  the  sum  of  twenty- 
two  thousand  seven  hundred  and  fifty  dollars,  which  sum  the 
said  church  now  costs  them,  the  said  parties  of  the  second  part, 
together  with  all  moneys  that  shall  have  been  laid  out  in  im- 
provements thereon;  they  the  said  purchasers  binding  them- 
selves, their  successors  and  assigns,  to  use  and  occupy  the  same 
as  a  Lutheran  Church,  in  which  divine  service  sdiall  be  per- 
formed in  the  English  language.  But  should  this  ofht  not  be 
complied  with,  and  the  consideration  money  paid,  within  fovir 
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mreeks  after  the  first  notice  shall  be  so  given  as  aforesaid,  in  such 
case  a  certificate  shall  be  obtained  from  either  the  mayor,  recoi^ 
der,  or  first  judge  of  the  city  of  New  York,  that  such  notice  has 
been  given  as  is  required  in  this  condition,  and  that  it  has  not 
been  complied  with ;  which  certificate  shall  be  conclusive  proof 
of  its  contents,  and  in  such  case,  this  second  condition  sh^l  be 
null  and  void ;  and  the  said  parties  of  the  second  part,  tteir  suc- 
cessors and  assigns,  shall  be  at  liberty  to  sell  and  convey  the 
said  land  and  church  free  and  clear  from  any  restriction  or  con* 
dition  whatever,  excepting  the  seventh  and  eighth  conditions. 

^  Thirdly.  The  trustees,  elders,  and  deacons,  of  the  said  United 
German  Lutheran  Churches,  together  with  their  minister,  and 
the  minister  of  the  said  St.  Matthew's  Church,  to  be  appointed  as 
is  hereinafter  provided,  shall  make  such  rules,  bye-laws,  and 
regulations,  for  the  government  of  said  St  Matthew's  Church, 
as  to  them  shall  seem  meet,  and  the  same  at  pleasure  may  re- 
voke or  alter. 

<<  Fourthly.  The  trustees  and  the  vestry  and  congregation  of  the 
told  United  German  Lutheran  Churches  shall  call  a  pastor  or 
minister  for  the  said  St.  Matthew's  Church,  and  appoint  all  offi- 
cers, and  fix  all  salaries  therein.  Provided,  however,  that  after 
the  death  or  resignation  of  the  first  pastor,  so  to  be  appointed  as 
aforesaid,  the  male  members  or  pew-holders  of  said  St.  Mat- 
thew's Church  shall  have  the  right  to  recommend  a  pastor  for 
the  said  St  Matthew's  Church  by  voting  for  the  same  by  ballot, 
and  shall  and  may  present  their  recommendation  to  the  said 
trustees  and  vestry  of  the  United  German  Lutheran  Churches, 
who  shall  be  bound  to  appoint  the  person  so  recommended,  or  to 
reject  him.  And  the  said  trustees  and  vestry  shall  thereupon 
appoint  such  other  person  to  perform  divine  service  in  the  Eng- 
lish tongue,  as  aforesaid,  as  to  them  shall  seem  fit  and  expedient, 
in  the  i^oe  of  the  person  originally  recommended. 

"  Fifthly.  The  said  St  Matthew's  Church  shall  be  governed 
by,  and  its  officers  shall  act  under,  the  immediate  direction  (rf* 
such  bye-laws,  rules  and  regulations,  as  may  from  time  to  time  be 
made,  as  is  hereinbefore  prescribed. 

^*  Sixthly.  No  moneys  to  be  expended,  or  debt  or  debt8  cod- 
tracted,  on  account  of  St  Matthew's  Church,  imless  directed  or 
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authorized  by  the  trustees  of  #ie  said  United  German  Lutheran 
Churches. 

'*  Seventhly.  The  rear  gate  in  the  iron  railing  on  Cortlandt 
alley,  shall  be  closed,  and  kept  closed,  permanently. 

^  Eighthly.  In  the  basement  story  of  St.  Matthew's  Church  no 
other  school  shall  be  kept  than  a  young  ladies'  school,  or  a  school 
not  more  noisy  and  troublesome  to  the  neighborhood  than  a 
young  ladies'  school.  Provided^  nevertheless,  that  none  of  the 
aforesaid  conditions  shall  apply  to,  or  aflfect  in  any  way,  or  inter- 
fere with  such  conveyances  of  the  aforesaid  premises,  by  way  of 
mortgage,  as  the  said  party  of  the  second  part,  their  successors 
Or  assigns,  may  deem  it  necessary  from  time  to  time  to  make  and 
execute  in  the  place  of  those  mortgages  now  subsisting  thereon, 
or  that  may  be  executed  thereon,  and  not  exceeding  in  amount 
the  principal  sum  of  sixteen  thousand  dollars.  But  it  is  express- 
ly understood  and  covenanted,  by  and  between  the  parties  to 
these  presents,  that  in  case  of  a  sale  of  the  said  premises  under 
any  mortgage,  the  surplus  money  over  and  above  the  pa3rment 
of  the  incumbrances  thereon,  and  after  reimbursing  the  parties 
of  the  second  part  their  expenditures  thereibr  and  thereon,  with- 
out interest,  shall  be  paid  to  the  mayor  and  recorder  of  the  city  of 
New  York,  by  them  to  be  put  out  on  interest,  secured  in  the  best 
manner,  for  the  piurpose  of  being  applied  to  building  or  purcha- 
sing a  new  establishment  for  the  English  Lutheran  Congrega- 
tion." 

The  minister  and  most  of  the  congregation  of  St.  M atthew'si 
organized  a  new  church  called  St.  James,  and  became  incorpo- 
rated by  that  name  on  the  20th  of  February,  1827. 

The  corporation  of  the  United  Churches,  instituted  a  service  in 
English,  in  the  edifice  bought  of  Birdsall,  and  continued  it  for 
several  years ;  employing  a  minister  for  that  purpose,  and  letting 
the  pews  to  such  as  chose  to  attend.  Their  own  proper  service 
was  continued  at  Christ  Church,  as  before.  Some  of  those  who 
had  belonged  to  St.  Matthew's  congregation  attached  themselves 
to  this  English  congregation  kept  up  by  the  United  Churches. 

The  experiment  of  the  English  service  was  not  successful,  and 
the  United  Churches  determined  to  abandon  it.  They  there- 
\ipon  on  the  2d  day  of  Aprili  1830,  obtained  &om  Krdsall  and 
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hi8  wife,  a  conveyance  or  indentme  releasing  and  discharging, 
them  from  all  the  conditions  contained  in  Birdsall'sdeed  to  them 
before  recited,  except  the  seventh  condition*  The  indenture 
however  restricted  the  grantees  from  using  or  employing  the. 
premises  forever,  for  any  other  purpose  or  use  than  as  a  Lutheran 
Church. 

The  United  Churches  then  concluded  to  sell  their  place  of 
worship  known  as  Christ  Church,  and  to  have  divine  service  per- 
formed in  St.  Matthew's.  To  give  the  English  service  a  further 
trial,  they  limited  their  own  to  the  forenoon,  and  permitted  tlie 
English  congregation  to  occupy  the  edifice  in  the  afternoon,  and 
stipulated  not  to  discontinue  the  latter,  without  giving  a  year's 
notice  to  the  English  church  council. 

That  arrangement  was  carried  into  effect.  The  United  Churches 
let  the  pews  for  both  their  own  and  the  English  service,  and 
paid  the  minister  who  peribrmed  the  latter. 

The  English  congregation  continued  to  decrease,  and  in  1839, 
had  become  very  small,  while  the  defendants'  congregation,  wor- 
shipping in  German,  rapidly  increa,sed.  Early  in  that  year,  the 
defendants  resolved  to  discontinue  the  English  service,  and  gave 
due  notice  of  their  intention  to  the  English  congregation,  on  the 
4th  of  February,  1839 ;  and  in  April,  resolved  that  the  same  take 
effect  on  the  first  of  May,  1840. 

This  led  to  a  jHrotest  and  remonstance  on  the  part  of  the  English 
congregation,  and  a  variety  of  negotiations,  resolutions  and  pro- 
posals, which  need  not  be  set  forth  at  large. 

On  the  26th  of  April,  1839,  the  trustees,  and  also  the  congre- 
gation of  the  United  Churches,  resolved  to  offer  St.  Matthew's 
church  for  sale  at  $22,760  to  such  Germans  or  descendants  of 
Germans,  of  the  English  congregation,  as  might  be  members  or 
pew-holders  in  the  church ;  the  purchasers  to  bind  themselves  to 
use  and  occupy  it  as  a  Lutheran  Church  for  divine  worship  in 
the  English  tongue. 

On  the  26th  of  December,  1839,  the  trustees  put  up  in  front 
of  the  church  and  published  and  continued  for  ^ree  weeks,  in 
three  daily  newspapers,  a  notice  to  that  effect,  inviting  written 
applications,  and  specifying  that  they  would  meet  at  the  vestry 
room  on  the  3d,  lOtb,  17th,  24th,  and  31st  days  of  January. 
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They  alflo  publiilNd  with  il,  lin  otder  of  Ihe  wtotdet  of  th«  city 
attachdd  thereto,  approting  the  notice  and  offer,  and  declaring 
that  if  not  complied  with,  he  shonld  grre  to  the  defendants  such 
a  certificate  as  was  described  in  the  second  condition  of  Birdsall's 
deed. 

Sevenil  aitemptB  weie  made  io  parchase  ef  the  defendants 
ander  this  notice. 

The  complainant,  Oammeyer,  ob  the  6th  January,  1840,  served 
on  them  a  written  notice,  agreeing  to  take  the  church  at  the  prke 
and  for  the  use  proposed,  adding,  *' terms  of  payment  to  be  agreed 
npon."  Next  was  a  notice  on  the  17tb  of  January,  signed  by  Mn 
Cammeyer  as  <' purchaser,"  and  Messrs.  Biidsall,  Otten,  Rdnicke, 
Aims,  Ogden  and  Surre,  as  '^committee,''  describing  themselves 
as  a  committee  of  such  Germans  as  the  cSst  designated.  This 
notice  mtified  Cammeyer's  oflfer,  and  agreed  to  purchase  on  the 
terms  of  the  defendants,  provided  a  good  and  available  title  could 
be  given. 

On  the  29th  of  January,  another  notice  was  delivered  signed 
by  Messrs.  Cammeyer,  Otten,  Reinkhe  and  Birdsall,  referring  to 
tteir  former  agreement,  and  stating  their  readiness  to  pay  the 
price  on  receiving  a  deed  approved  by  their  counsel,  Mr.  An* 
<han,  adding  that  the  deed  must  be  madid  to  such  persons  in 
trust  for  the  oongregation,  as  counsel  on  both  sides  might  deem  it 
discreet ;  and  offering  in  the  mean  time,  to  execute  any  contract 
to  bind  the  congregation  of  St.  Matthew's,  which  might  be 
deemed  prudent,  and  might  be  aj^roved  by  their  counsel. 

On  the  31st  of  January,  1840,  at  a  meeting  of  the  elderS|  dea* 
cons  and  trustees  of  the  United  Oiurches,  it  was  resolved,  and 
the  board  of  trustees  resolved,  that  all  offers  made  by  their  cor« 
poration  fot  the  sale  of  St.  MaltheWs  Church,  were  at  an  end  and 
determined.  A  copy  of  the  resolution  was  delivered  to  the  per- 
sons who  hadi  offered  to  purchase. 

The  biH  in  this  cause  was-  thereupon  filed,  and  an  injunction 
obtained  restmining  the  defendants  from  interfering  with  the 
maintenance  of  the  Englidi  service  in  St.  Matthew's  Church  as 
it  was  then  conducted.  This  injunction  continued  till  the  hear- 
ing of  the  cause.  The  Rev.  Mr.  Geissenhainer,  the  minister  em- 
ployed by  the  defendants  for  that  service,  in  1837,  resigned  his 
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charge  in  February,  1840.  Upon  tbisy  the  congregation  of  8t 
James  joined  the  English  congregation  of  St.  Matthew,  and  biingi- 
ing  with  them  their  minister,  worshipped  in  St  Matthew's  during 
the  pendency  oi  the  suit. 

The  bill  prayed  that  the  corporation  of  the  United  Churches 
might  be  decreed,  by  reason  of  the  alienage  of  many  of  the  trus- 
tees and  members,  to  be  incompetent  to  hold  the  legal  title  of  St 
Matthew'e  Church ;  or  that  it  might  be  decreed  to  hold  it  in  trust 
for  the  complainants  and  those  represented  by  them,  or  for  the 
descendants  of  the  founders  of  the  original  churches ;  and  for  an 
account  of  the  property  of  Trinity  Church  and  its  accumulationsi 
and  of  the  contributions  made  for  the  erection  of  St  Matthews,  and 
that  both  of  those  funds  might  be  decreed  applicable  to  the  pay- 
ment of  the  purchase  money  of  St.  Matthew's  Church ;  or  that 
the  corporation  might  be  decreed  to  carry  into  effect  the  contract 
of  sale  of  St  Matthew's  Church  and  premises,  made  with  the 
complainants  or  some  of  them,  by  the  notice,  offers  and  accep- 
tances, before  stated  and  which  occurred  in  January,  1840 ;  or  for 
a  specific  performance  of  the  Union  bond,  and  all  and  singular 
the  resolutions  and  articles  stated  in  the  bill ;  and  for  general  re* 
lief: 

The  answer,  amongst  other  things,  set  up  by  way  of  demurrer^ 
that  the  bill  was  multifarious,  and  that  there  was  a  misjoinder  of 
the  complainants ;  also  the  want  of  equity,  and  want  of  parties. 

Henry  Af.  Western  and  John  Anihont  for  the  complainants. 

Edward  Sandford  and  Charles  O^  Conor ^  for  the  defendants. 

The  Assistant  Yics-CHANCSLiiOR. — In  order  to  understand 
the  cause  of  the  controversy  between  these  parties,  and  the 
grounds  of  the  claim  made  by  the  complainants,  it  is  necessary 
to  trace  the  history  of  the  defendants'  church,  fr<»n  its  origin  in 
this  city. 

There  were  a  few  Lutherans  among  the  first  emigrants  from 
Holland  to  this  province,  and  there  is  no  doubt  but  that  they 
were  driven  from  Holland  by  the  persecution  of  the  Arminiansy 
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«nd  those  holding  kindred  tenets,  which  had  been  denounced 
bjr  the  Synod  of  Dort  in  1618, 1619. 

They  were  relieved  from  persecution  here,  but  were  not  per- 
iinitted  to  worship  together  in  public,  until  after  the  province  be- 
came a  British  colony*  At  that  era,  they  had  become  so  numer- 
ous, that  they  sent  to  Germany  for  a  pastor,  and  one  arrived  here 
in  1669.  About  the  year  1671 ,  they  erected  a  log  church  at  the 
south-west  corner  of  Broadway  and  Rector-street,  which  was 
known  as  Trinity  Church.  The  giound  on  which  it  stood  was 
granted  to  them  by  the  government,  in  1674.  Sometime  between 
1725  and  1740,  this  edifice  was  taken  down  and  a  substantial 
stone  building  erected  in  its  stead.  Besides  the  contributions  of 
the  members  in  New  York,  aid  for  this  object  was  obtained  from 
other  denominations  here,  and  from  Lutherans  in  London,  Am- 
sterdam, Hamburg,  arid  in  other  parts  of  Europe. 

There  is  no  question  but  that,  until  after  the  year  1700,  and  to 
near  the  period  of  re-building  Trinity  Church,  the  service  of  the 
church  was  exclusively  in  the  Law  Dutch  or  Holland  language. 

In  1710  and  1711,  a  large  body  of  German  Protestants,  princi- 
pally Luthemns,  driven  from  the  Palatinate  by  the  intolerance 
and  persecution  of  the  Elector  and  the  Roman  Catholic  clergy, 
found  their  way  to  the  colonies  of  New  York  and  Pennsylvania. 
Emigmtion  from  Germany  has  steadily  continued  frorri  that  time 
to  the  present,  with  but  trifling  interruptions ;  whilst  the  influx  of 
Hollanders  substantially  ceased  in  the  seventeenth  century.  In 
consequence  of  these  various  causes,  the  German  portion  of  the 
congregation  of  Trinity  Church  became  so  numerous,  that  about 
the  time  of  their  rebuilding  the  church  edifice,  it  was  necessary 
to  have  service  occasionally  in  German,  and  it  was  had  accordingly 
every  second  or  third  Sunday. 

This  did  not  prove  satisfactory  to  all  the  German  members, 
and  prior  to  1760,  a  large  body  of  them  detached  themselves 
from  the  Trinity  congregation,  and  established  a  separate  church 
known  as  Christ  Church,  in  which  the  service  was  in  the  German 
language  exclusively,  until  after  the  revolution. 

Dr.  Henry  M.  Muhlenberg,  in  his  reports  to  tlie  mission  estab- 
lishmment  at  Halle,  gives  but  a  sorry  account  of  the  spirit  and 
temper  of  these  secedcrs.    It  seems  thai  they  endeavored  to  ob- 
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tain  half  of  the  property  of  Trinity  Church,  as  Dr.  M.  aays,  ^^  io. 
order  to  be  able  to  appoint  any  ragrant  as  their  [preacher."  They 
fiuled  to  obtain  any  aid  from  that  quarter. 

Nevertheless  they  persevered,  and  in  process  of  time,  bought 
a  site,  and  erected  a  substantial  stone  church,  at  the  corner  oC 
Frankfort  and  William-streets,  which  was  afterwards  known  as 
Christ,  or  Swamp  Church.  After  Christ  Church  was  estab- 
lished, the  congregation  of  'trinity  consisted  in  part  of  the  Low 
Dutch  and  their  descendants,  and  in  part  of  Germans.  Mr.  Muh** 
lenberg  officiated  for  them  at  intervals,  his  regular  chaise  being 
in  Pennsylvania*  On  a  Sunday  in  September,  1760,  he  preftphe4 
for  them  for  the  first  time.  The  service  was  in  German  in  the 
morning,  and  in  English  in  the  afternoon.  He  states  as  a  reason  fos 
preaching  in  English,  that  he  was  not  sufficiently  conversant 
with  the  Low  Dutch.  The  congregation  in  attendance,  he  says, 
ipras  small.  In  May,  1761,  he  was  with  t|iem  again,  and  on  die 
19th  preached  both  morning  and  afternoon  in  German.  On  the 
26th  of  May,  he  preached  English  in  the  moiling,  and  Low 
Dutch  in  the  afternoon. 

The  German  portion  of  the  church  complaii^ing  that  they  could 
not  understand  those  languages,  the  Church  Council,  on  the  28th 
May,  decided  that  there  should  be  delivered  on  every  Sunday 
one  Low  Dutch  and  one  German  sermon. 
•  In  July  and  August,  he  preached  in  English  on  Sunday  even-> 
ings ;  and  he  pursued  the  same  course  in  the  summer  months 
in  1762,  which  was  the  last  of  his  ministration  here,  so  fi^r  as  wa 
know  from  his  reports  to  Halle.  The  English  preaching  drew, 
a  large  crowd  to  the  church,  but  the  congregation  was  not  large* 
In  1751,  he  relates  that  about  fifty  partook  of  the  sacramept  of 
the  Lord's  Supper,  and  in  1752,  about  forty. 

These  reports  show  that  both  of  the  Lutheran  churches  were 
at  that  period  in  a  feeble  condition.  Trinity  Church  was  unable 
to  support  a  minister,  except  he  devoted  a  fourth  of  his  tim^  else- 
where. They  could  pay  him  for  preaching  three  Sundajrs  out 
of  four.  Their  church  was  called  the  Low  Dutch  Lutheran 
Church,  while  Christ  Church  was  exclusively  a  German,  or  H^h 
Dutch  Church. 
In  1752,  the  latter  made  overtures  for  a  re-union,  which  wer^ 
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vejected  by  Trinity  Ghiircb,  because  of  the  debt  incuned  for  th* 
building  where  the  Germans  worshipped. 

A  proposition  made  the  same  year,  that  Trinity  Church  should 
ha^e  service  in  Low  Dutch  and  English  only,  so  that  their  Ger« 
ifian  members  might  be  induced  to  go  over  to  Christ  Church, 
was  also  rejected  by  the  Church  Council  of  Trinity. 
.  There  is  but  little  testimony  in  relation  to  the  two  churches 
from  this  period  until  the  peace  of  1783.-  The  evening  preach* 
ing  in  English  was  kept  up  a  part  of  the  intervening  time,  as  ap« 
pears  by  the  testimony  of  the  aged  witness,  Ressler.  Trinity 
Church  was  burnt  during  the  revolution ;  and  at  the  close  of  the 
war,  both  churches  were  destitute  of  a  pastor.  From  Dr.  Kunxe'a 
report  to  Halle,  it  seems  that  before  the  British  evacuated  the 
city  of  New  York,  be  had  been  invited  by  both  congregations  to 
yisit  and  advise  them.  He  came  from  Philadelphia  for  thai  pur* 
pose,  brought  the  two  Church  Councils  together,  and  succeeded 
in  uniting  them  in  January,  1784.  At  this  time,  Christ  Church 
was  still  in  debt,  and  Trinity  had  a  considerable  property.  Dr, 
fiunze  became  their  pastor,  and  preached  to  them  in  the  edifice 
erected  by  Christ  Church. 

The  union  was  effected  by  an  instrument  in  writing,  signed 
by  the  elders  and  deacons  of  both  churches,  and  which  will  be 
more  folly  stated  hereafter.  The  two  congr^ations  and  their 
temporalities  having  thus  been  united  together  into  one  churchy 
became  incorporated  in  July,  1784,  as  one  church,  under  the  act 
of  April  6, 1784|  by  the  corpomte  name  used  by  the  defendants 
in  this  suit 

For  this  history,  prior  to  the  union  of  the  churdies  in  1784, 1 
am  principally  indebted  to  the  Reports  to  the  Orphan  House  at 
Halle,  {HaUische  Naehriehietij)  and  to  Dr.  Schmucker's  Retro* 
spect  of  Lutheranism  in  the  United  States. 

After  the  union  of  the  churches  in  1784,  the  two  became  com* 
pletely  amalgamated  into  a  single  congregation,  which  continued 
its  worship  in  Christ  Church  until  after  the  origin  of  the  present 
controversy.  Dr.  Kunase  was  their  pastor  from  1784  until  his 
death  in  1807,  and  preached  uniformly  in  the  German  language^ 
although  he  confirmed  occasionally  in  English. 
,  In  1794,  the  Rev,  Mr.  Strebeek  who  taught  the  school  attached 
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to  the  church,  commenced  preaching  in  English  at  the  request 
ot  a  part  of  the  congregation,  and  continued  it  on  Sunday  after- 
noons and  evenings  for  about  two  years,  but  without  any  regular 
call  as  minister.  After  he  left,  there  was  occasional  preaching 
ifi  English  at  intervals,  by  persons  not  employed  by  the  trustees, 
until  1802. 

In  May,  1802,  a  petition  for  the  introduction  of  English  preach- 
ing on  Sunday  afternoons,  signed  by  205  members  of  the  con- 
gregation, was  presented  to  the  vestry  of  the  church,  consisting 
of  the  minister,  elders  and  deacons.  The  trustees  had  in  Feb- 
ruary before,  by  resolutions,  expressed  their  opinion  in  favor  of 
having  English  service  in  the  afternoon,  and  offered  to  provide 
a  generous  recompense  to  two  young  students  of  divinity  then 
under  Dr.  Kunze's  care,  if  the  vestry  would  agree  to  have  them 
perform  that  service.  The  vestry,  on  receiving  the  petition, 
passed  certain  resolutions,  which  in  substance  declared,  that  on 
the  trustees  ratifying  anew  the  salary  and  contract  of  Dr.  Kunze, 
he  might  permit  English  preaching  in  the  afternoon ;  that  a  sus- 
picion existed  among  many  members,  that  on  this  being  done, 
the  service  in  German  would,  after  awhile,  be  abolished  ;  that, 
therefore,  they  ordered  that  the  discontinuance  of  German  in  the 
afternoon  should  only  last  until  another  opportunity  to  rebuild 
Trinity  Church,  or  to  provide  in  some  other  way  for  English 
service;  and  that  it  should  be  fixed  and  determined,  that  so  long" 
09  there  are  members  in  the  eangreffotion  who  desire  the  Oer- 
man  service^  such  service  should  be  deemed  the  principal  di- 
vine service  in  the  congregation.  They  also  resolved  to  keep 
the  further  intention  in  lively  remembrance,  of  establishing  both 
the  German  and  English  services  by  building  up  the  church  in 
Broadway,  agreeably  to  the  union  bond. 

On  the  25th  May,  1802,  the  trustees  ratified  Dr.  Kunze's  call 
with  the  modified  duty  remaining  in  the  new  state  of  things ; 
and  the  two  students,  Messrs.  Philip  Meyer  and  Henry  A.  Muh- 
lenberg,, were  employed  to  perform  English  service  on  Sunday 
afternoons.  It  does  not  appear  how  long  this  service  was  con- 
tinued, but  it  was  not  many  years ;  for  prior  to  the  last  war,  most 
of  the  congregation,  who  desired  to  have  English  preaching  left 
the  old  church,  and  established  a  new  one  called  Zion  Church, 
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where  Eoglish  senrioe  alone  was  performed  by  the  Rev.  Mr. 
Strebeck ;  and  on  this  event,  the  English  service  in  the  old  church 
was  discontinued. 

In  1805,  the  corporation  of  the  United  Church,  with  the  assent 
of  the  entire  congregation,  sold  the  site  of  Trinity  Church  to  the 
Episcopalians. 

Not  long  after  the  death  of  Dr.  Kunze,  Mr.  Schaeffer  became 
the  pastor  of  the  United  Churches. 

It  was  agreed  by  the  counsel,  that  Zion  Church  was  burned 
down  in  1814,  within  a  few  years  after  it  was  founded,  and  the 
congregation  was  broken  up.  Probably  a  part  of  it  came  back  to 
the  United  Church.  At  all  events,  in  1821,  the  English  party  in 
the  latter  had  again  become  numerous,  and  they  set  on  foot  a 
new  project  to  build  a  church  for  English  service,  in  connection 
with  the  United  Church.  A  committee,  appointed  by  that  part 
of  the  congregation,  made  a  report  to  a  conference  meeting,  con** 
sisting  of  the  trustees  and  vestry  of  the  United  Church,  setting 
forth  the  inducements  to  the  undertaking,  and  proposing  a  sub^ 
scription  and  experiment  to  ascertain  whether  a  new  church 
could  be  built  without  involving  the  property  of  the  existing 
church,  and  that  the  two  churches  should  be  superintended  by 
one  board  or  church  council.  The  committee  appended  to  their 
report  a  series  of  resolutions,  which,  with  the  report,  were  adopted 
by  the  conference  meeting.  The  resolutions  approve  the  under*' 
taking ;  direct  a  committee  to  be  raised  to  obtain  information  as 
to  the  site,  plan,  cost,  and  subscriptions,  for  the  new  church ;  and 
provide  certain  articles  as  the  basis  of  a  permanent  union.  Those 
articles  prescribe  a  deposit  of  the  moneys  raised  in  the  Savings 
Bank,  and  that  they  shall  be  refunded  to  the  subscribers,  unless 
in  a  year  or  more  sufficient  was  obtained  by  contribution,  to 
justify  the  erection  of  the'  new  church ;  that  if  the  project  sue* 
ceeded,  the  annual  expenses  of  the  new  church  should  be  dc; 
frayed  out  of  its  own  income,  and  should  in  nowise  encroach  on 
the  estate  of  Christ  Church ;  and  that  divine  service  in  German 
exclusively  should  be  performed  in  Christ  Church,  and  in  English 
exclusively  in  the  contemplated  church. 

These  proceedings  were  had  on  the  16th  day  of  January,  1821. 

Subscriptions  were  made  for  tbe  new  church  to  a  considerable 
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amount)  and  some  moneys  paid  to  the  treasurer  of  the  United 
Church,  but  without  the  trustees'  sanction.  In  this  stage  of  the 
affair,  another  conference  meeting  of  that  church  was  had  on  the 
6th  day  of  July,  1821 ,  and  a  resolution  adopted,  stating  that  the 
committee  appointed  under  their  resolution  in  January,  had  re^ 
ported  that  circumstances  had  arisen  which  made  it  necessary 
that  the  subscribers  to  the  contemplated  English  Lutheran 
Church,  should  themselves  decide  as  to  the  disposition  of  the 
money  subscribed  and  deposited ;  and  thereupon  resolving  fliat 
the  committee  be  discharged,  and  that  the  treasiuer  be  author 
Tized  to  hold  the  deposited  sums  to  the  order  of  the  snbscribers 
collectively.  They  also  resolved  that  the  articles  of  the  fourth 
resolution  of  January  16, 1821,  be  still  considered  as  the  basis 
of  a  permanent  agreement 

The  trustees  of  the  corporation  did  not  act  as  a  separate  body, 
on  either  of  these  oceasioas. 

The  subscribers  to  Aie  new  church  proceeded,  elected  a  pro* ' 
visional  council,  which  included  in  its  number  the  minister  of 
Christ  Church,  Mr.  Schaeffer,  and  several  of  the  members  of 
the  Conference  of  the  United  Church,  purchased  the  ground  in 
Walker-street,  and  erected  the  churoh  edifice  thereon,  which  is 
the  subject  matter  of  this  suit.  The  new  church  was  called  St 
Matthew's,  and  divine  service  was  first  performed  in  it  on  the 
32d  of  December,  1822. 

In  1834,  the  new  church  attempted  to  curry  out  the  union  of 
government  expressed  iu  the  resolutions  and  icicles  adopted  by 
the  United  Church  in  January,  1821,  and  gave  notice  to  the  lat- 
ter of  the  time  and  place  of  an  election  to  be  held  for  dieir  pro^. 
portion  of  the  oflScers.  They  held  soch  election,  and  notified  the 
defendants  of  the  result,  and  requested  a  joint  meeting  of  the 
church  council.  The  defendants  declined  to  meet  witti  them, 
stating  that  their  board  was  fiiU,  according  to  the  charter  and 
church  ordinances. 

The  congregation  of  St.  Matthew's  was  deeply  involved  in 
debt  by  the  erection  of  their  church,  and  applied  to  the  corpo^ 
ration  of  the  United  Church  for  a  nnion  of  the  temporalities 
of  the  two  churches.  This  was  also  declined.  The  St.  Mat- 
thew's people  then  filed  a  bill  in  equity  against  the  defendants. 
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allfigtog  that  tbe  latter  were  bound  to  aid  them  and  unite  with 
t  hem  iu  their  enterprise,  as  well  by  the  proceedings  of  the  Con- 
f  erence  meeting  in  January,  1821,  as  by  the  bond  of  union  in 
1784,  and  asking  a  decree  accordingly.  This  bill  was  filed  Au* 
gust  30th,  1824,  and  amongst  the  complainants  I  find  Gen. 
Storms,  and  two  others  who  are  complaijiants  in  this  suit.  The 
equity  suit  in  1824  was  defended  by  the  United  Churches. 

On  the  25th  of  February,  1825,  the  provisional  Church  Council 
of  St.  Matthew's,  resolved  to  withdraw  their  bill  and  the  claims 
therein  set  forth  against  the  United  Churches.  The  bill  was  ac- 
cordingly dismissed  by  consent,  on  the  28th  of  February,  1825. 

On  the  4th  of  April,  1825,  St.  Matthew's  Church  became  incor- 
porated under  the  statute.  Messrs.  Storms,  3urre.  and  Smack, 
of  the  present  complainants,  were  in  the  first  board  of  trustees 
of  St.  Matthew's. 

The  Rev.  Mr.  Schaefier  had  become  their  pastor  on  the  church 
being  finished  in  1822,  and  the  service  was  conducted  in  the 
English  language. 

Mr.  Geissenhainer,  senior,  succeeded  him  in  the  pastoral 
charge  of  Christ  Church,  and  conducted  the  service  there  in  Ger- 
man. 

St.  Matthew's  Church  was  soon  overwhelmed  with  its  great 
debt,  and  on  the  10th  day  of  November,  1826,  the  church  and 
lots  in  Walker-street  were  sold  at  auction  to  Benjamin  BirdsaJI, 
for  ^2,750,  and  the  sale  was  ratified  by  an  order  of  the  Court  of 
Chancery.  Mr.  Birdsall  was  a  member  of  St.  Matthew's  Church, 
but  he  bought  the  property  on  his  own  account  and  responsi- 
bility, and  received  an  absolute  conveyance  thereof.  On  the 
16th  of  December,  1826,  he  sold  it  to  the  corporation  of  the 
United  Churches,  at  the  price  for  which  he  purchased  it.  Their 
deed  from  Birdsall  contained  certain  conditions  for  the  mainten- 
ance of  English  worship,  and  for  the  pre-emption  of  the  church 
to  an  English  Lutheran  congregation  in  case  of  a  sale  ;  which 
will  be  more  fully  examined  hereafter. 

After  the  sale  of  the  church  was  directed  by  the  trustees  of 
St.  Matthew's,  Mr.  Schaefier  resigned  his  pastoral  charge. 

Soon  after  the  sale,  it  appears  that  he  had  organized  another 
English  Lutheran  Church,  which  was  incorporated  by  the  name 

Vol.  II.  27 


210  CASES  IN  CHANCERY. 

Mil    I ~~" •' • — • |-  *    I  - — ■ — ■ —      -        .    _ 11  ■■■  ij    I  mi  ■■! ■  _i__i BM-^m   

Cammeyer  v.  United  German  Lutheran  Chorches,  Sec. 

of  St.  James,  on  the  21st  day  of  February,  1827.  Mr.  Storms 
was  one  of  the  signers  of  the  certificate  of  the  election  of  the  offi- 
cers of  the  new  corporation,  and  two  of  the  now  complainants, 
Messrs.  Storms  and  B.  Ogden,  were  elected  inistees.  Mr.  Hoxie,  a 
witness  for  the  complainants,  proves  that  the  congregation  of  St. 
Matthew's,  constituted  the  new  church  of  St.  James;  and  St.  Mat- 
thew's, as  a  distinct  church  and  corporation,  ceased  to  exist. 
The  church  of  St.  James  worshipped  at  the  new  Jerusalem 
Chapel  in  Pearl-street,  and  subsequently  in  Orange-street. 

In  the  mean  time,  the  defendants  had  taken  possession  of  the 
St.  Matthew's  Church  properly,  and  called  the  Rev.  Mr.  Geissen- 
hainer,  junior,  the  son  of  their  minister,  to  preach  in  that  church 
in  the  English  tongue.  The  call  was  during  good  behavior, 
and  so  long  as  they  should  be  able  to  keep  St.  Matthew's  without 
injury  to  the  maintenance  of  their  worship  in  the  German  lan- 
guage. On  the  30th  of  March,  1827,  the  defendants,  in  conjunc- 
tion with  their  two  ministers,  established  by-laws  and  regula- 
tions relative  to  the  congregation  and  worship  in  St.  Matthew's, 
pursuant  to  one  of  the  provisoes  in  Birdsall's  deed. 

Thus  matters  continued  for  about  three  years,  when  the  de- 
fendants determined  that  their  effort  to  keep  up  English  worship 
in  St.  Matthew's  had  proved  unsuccessful,  and  resolved  to  aban- 
don the  attempt.  During  the  three  years,  it  had  cost  the  de- 
fendants $6000,  to  maintain  that  service  in  St.  Matthew's,  be- 
yond all  the  income  derived  from  the  church.  About  half  of 
this  deficiency  was  covered  by  contributions  made  for  the  pur- 
pose of  enabling  them  to  try  the  experiment.  St.  Matthew's 
Church  contained  one  hundred  and  sixty -three  pews  suitable  to 
be  rented  to  stated  hearers,  of  which  tiot  more  than  forty  were 
rented  by  members  of  the  English  congregation.  And  at  the 
same  time,  the  defendants'  old  edifice,  Christ  Church,  bad  become 
insufficient  for  the  use  of  their  own  congregation. 

Under  these  circumstances,  on  the  2d  of  April,  1830,  they  in- 
duced Mr.  Birdsall  to  release  to  them  all  the  conditions  contained 
in  his  conveyance  of  St.  Matthew's  Church,  (except  the  seventh, 
relative  to  the  use  of  an  alley  ;)  and  substituted  the  simple  condi- 
tion that  it  should  be  always  used  as  a  Lutheran  Church.  They 
then  resolved  to  sell  Christ  Church,  and  tliey  removed  their  own 
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congregatioQ  to  St.  Matthew's  where  they  have  worshipped  ever 
sioca  They  still  Jcept  up  the  English  service  in  the  afternooOy 
Mr.  Geisseahain^r,  Jr.,  continuing  the  pastor  of  the  English  con- 
gregation ;  and  they  agreed  with  the  English  church  <iouncil,  to 
give  them  a  year's  notice  of  any  alteration  in  the  arrangement 
for  such  worship. 

The  defendants  always  rented  the  pews  of  the  church  from 
this  time,  both  for  the  German  and  the  Engl i^  services,  and  coU 
lected  the  rents,  and  they  paid  the  salaries  of  both  pastors  until 
1840.  Eearly  in  1839,  the  defendants  concluded  to  discontinue 
the  English  service.  They  show  that  their  German  congrega- 
tion had  become  verjr  large,  and  contained  nearly  three  hundred 
paying  members.  On  the  other  hand,  the  English  congregation 
had  diminished  since  1830,  and  the  number  who  paid  pew  rent^, 
in  the  spring  of  1840,  was  only  eight. 

In  February,  1839,  the  trustees  of  the  defendants,  by  resolu- 
tions, notified  the  English  congregation  of  their  purpose,  proposed 
to  aid  them  in  obtaining  another  place  of  worship,  and  suggested 
to  them  to  re-unite  with  the  congregation  of  St.  James's  Church. 

The  English  congregation  protested  against  the  discontinue 
ance  of  their  worship  in  St.  Malthew's,  and  claimed  the  benefit 
of  the  conditions  in  BirdsalPs  deed.  Mr.  Geissenhainer,  Jr.  also 
protested,  setting  forth  his  rights  under  his  call  as  the  pastor  of 
that  congregation. 

Committees  of  conference  from  the  defendants'  board  of  trus- 
tees, and  from  the  vestry  of  the  English  congregation,  met ;  and 
a  committee  from  the  vestry  of  St.  James's,  met  with  the  latter ; 
and  finally  all  three  committees  convened  together.  The  com- 
mittees from  St.  James's  and  from  the  English  congregation  of  St 
Matthew's,  proposed  to  the  defendants,  that  the  latter  should 
build  a  new  church  for  themselves,  and  that  the  jSt.  James's 
Church  should  unite  with  the  English  congregation  of  St  Mat- 
thew's. The  defendants  declined  the  proposal,  and  nothing  was 
effected  by  the  conferences. 

On  the  84th  of  April,  1839,  the  congregation  of  the  United 
Churches,  adopted  certain  resolutions,  which  were  also  adopted 
by  the  trustees  on  the  ensuing  day,  and  then  communicated  to  the 
English  congregation  of  St.  Matthew's.    By  those  resolutions 
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they  rescinded  those  of  February,  1839,  and  declared  that  thejr 
'could  not  keep  St.  Matthew's  Church  as  their  property,  without 
injury  to  the  maintenance  of  their  worship  in  German ;  that 
they  would  not  permit  the  English  congregation  to  use  the 
church  after  May  1st,  1840,  and  would  not  after  that  day,  main* 
tain  the  English  service  there ;  that  St.  Matthew's  be  offered  for 
sale  to  the  English  congregation,  for  the  cost  price  of  $22,750 ; — 
and  that  a  suitable  site  be  procured  and  an  enlarged  church  be 
erected  for  the  use  of  the  German  congregation. 

In  December,  1839,  the  defendants  published  an  advertise^ 
ment  in  the  newspapers,  offering  St.  Matthew's  Church  at  the 
price  of  $22,750,  to  be  used  as  an  English  Lutheran  church. 

In  January,  1840,  sundry  members  of  the  English  congrega-* 
lion  of  St.  Matthew's,  (and  several  of  the  complainants  were 
among  them,)  together  with  some  members  of  St.  James's 
■Church,  made  various  offers  to  accept  of  the  defendants  propo- 
sal, and  to  purchase  the  church.  These  offers  were  not  respon^ 
ded  to  by  the  defendants,  and  at  the  expiration  of  the  time  limit- 
ed in  the  advertisement,  they  declared  that  their  proposal  to  sell 
>nras  at  an  end  and  determined. 

These  transactions  will  be  treated  of  more  at  large,  in  discus- 
sing the  complainants  claim  to  a  specific  performance. 

On  the  28th  of  January,  1840,  the  defendants  settled  with  Mr. 
Geissenhainer,  Jr.,  and  his  call  as  pastor  was  determined.  He, 
however,  preached  for  the  English  party  until  January,  1843. 
On  the  2d  of  February,  1840,  the  vestry  of  the  English  congre* 
gation  of  St.  Matthew,  and  the  board  of  trustees,  elders  and  dea- 
cons of  St  James's,  met  together  in  St.  Matthew's,  and  resolved 
to  maintain  their  rights  to  the  latter  church. 

Immediately  after  Mr.  Geissenhainer  retired,  the  congregation 
of  St.  James's,  with  their  pastor,  Mr.  Martin,  came  into  St.  Mat- 
'thew's  Church,  and  uniting  with  the  English  congregation,  have 
worshipped  there  on  Sunday  afternoons  ever  since,  and  have  sold 
their  Orange-street  church. 

This  accession  was  not  satisfactory  to  some  of  the  latter  con- 
gregation, who  called  another  pastor,  Mr.  Mealy,  and  their  Sun- 
day school  refused  to  unite  with  that  of  St.  James's.  The  pas- 
^tor  of  St.  James's  continued  to  officiate,  and  Mr^  Mealy  never 
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entered  upon  the  duty  of  pastor.    The  bill  in  this  cause  was 
filed  in  April,  1840. 

The  various  grounds  urged  by  the  complainants,  and  the  re- 
lief sought  both  in  the  bill  and  by  their  counsel  at  the  hearing, 
will  appear  in  the  progress  of  the  decision. 

The  bill  is  exhibited  by  twenty  persons,  who  allege  in  the 
outset  that  they  are  pew-holders  and  membei-s.  Or  late  pew-hold- 
ers or  members  of  St.  Matthew's  Church ;  and  they  insist  that 
they  are  the  true  and  only  corporators  of  the  United  German 
Lutheran  Churches,  and  as  such,  entitled  to  all  the  muniments, 
benefits,  and  advantages  of  the  corporation.  They  also  allege 
that  many  of  them  are  lineal  descendants  of  the  original  wor- 
shippers, founders,  and  contributors  to  the  Lutheran  churches 
and  estate,  called  the  Trinity  and  Christ  Churches. 

Their  clain  as  the  only  corporators  of  the  United  Churches,  is 
equivalent  to  saying  that  those  who  were  trustees  and  members 
of  the  vestry  of  that  corporation  when  the  bill  was  filed,  were 
not  corporators,  nor  entitled  even  to  a  vote  in  that  church.  This 
allegation  is  the  more  surprising,  because  a  brief  consideration 
will  show  that  not  a  single  individual  of  the  twenty  complain- 
ants, was  then  a  corporator  in  the  United  German  Lutheran 
Churches. 

Their  counsel  stated  that  the  eleven  complainants  first  named 
in  the  bill  Were  the  vestry  of  the  English  congregation  of  St, 
Matthew's ;  and  the  other  nine  were  members  of  the  vestry  of 
the  incorporated  church  of  St.  James. 

So  far  as  the  evidence  shows,  the  great  majority  of  the  com- 
plainants never  were  members  of,  or  attached  to,  the  United 
Lutheran  Churches.  None  of  them  have  been  members  of  that 
church,  or  worshipped  in  it,  since  St.  Matthew's  Church  was 
erected.  Previous  to  that  time,  Mr.  Storms,  and  perhaps  one  or 
two  more  of  the  complainants,  worsliipped  in  Christ  Church 
and  were  then  corporators  of  the  United  Churches.  Their  right 
as  such  corporators  was  derived,  not  from  their  descent  from 
either  Germans  or  Hollanders,  but  from  their  stated  attendance 
upon  divine  worship  in  that  church,  and  contributing  to  its  sup- 
port, by  renting  a  pew,  or  other  usual  mode,  in  the  congregation. 
They  may  have  attached  themselves  to  the  new  chmrch  of  St. 


«U  CASES  IN  CHANCERY. 

Cammeyer  v.  United  German  Latheran  Churches,  &.c. 

^"Wi*^"^^— ^^^^  I  ■■■II-.  I       ■  I  ,»■■■■■        ■    ■—  ■  ,    ,1  ■        I       ■  ^M^^M^I  »  M       ■■■  ^1       ■  ^^— ^M^— ^— ^l^— ^M^^^i^ 

llatthew's,  with  the  expectation  that  it  was  to  be  a  scion  of  the 
old  Christ  Church,  and  subject  to  the  same  government.  But 
when  they  proceeded  to  incorporate  St.  Matthew's,  and  organ- 
ized it  as  a  distinct  and  independent  congregation,  they  entirely 
relinquished  such  expectation,  if  it  were  ever  entertained. 

After  the  United  Churches  became  the  owner  of  St.  Matthew's 
and  maintained  the  English  service  there,  the  congregation  who 
availed  themselves  of  that  service,  were  not  members  of  the  cor* 
poration  of  the  old  church,  nor  did  they  ever  claim  to  vote  at  the 
election,  or  participate  in  the  control  of  the  affairs  of  the  United 
Churches,  either  spiritual  or  temporal.  Indeed,  in  the  outset  of 
the  arrangement  made  after  BirdsalPs  conveyance,  all  of  the 
complainants  who  had  been  members  of  St.  Matthew's  appear  to 
have  abandoned  it  and  joined  in  the  establishment  of  St  James's. 
A  few  of  them  returned  to  the  English  congr^ation  of  St.  Mat- 
thew, but  at  what  time,  is  not  disclosed  by  the  testimony.  After 
the  United  German  Churches  removed  to  St.  Matthew's,  there 
was  no  change  in  the  rights  of  the  two  or  three  complainants  last 
mentioned.  They  hired  pews,  but  it  was  for  the  English  ser- 
vice. They  did  not  attend  apon  the  service  of  the  United 
Churches,  or  worship  with  them.  They  were  no  more  corpora- 
tors of  the  latter,  than  so  many  Presbyterians  would  have  been, 
who  were  permitted  to  use  the  church  edifice  on  Sunday  after- 
noons. By  the  statute  of  1784,  no  member  was  entitled  to  vote 
for  trustees  in  this  corporation,  unless  he  was  a  stated  attendant 
on  divine  worship  in  the  church  or  congregation.  The  same 
provision  in  substance,  is  contained  in  the  existing  statute  rela- 
ting to  Religious  Incorporations.  (I  Greenleaf's  Laws,  75;  3 
Rev.  Stat.  2d  ed.  209.) 

Aside  from  the  statute,  the  withdrawal  of  these  complainants 
from  Christ  Church,  in  1822  or  1823,  was  a  severance  of  their 
connection  with  that  corporation.  The  association  was  volun- 
tary in  the  first  instance,  and  was  manifested  by  their  attendance 
upon  the  public  worship  in  the  church,  and  contributing  to  its 
support.  They  had  a  right,  at  any  time,  to  dissolve  the  associa- 
tion ;  and  their  leaving  the  church,  and  omitting  to  contribute, 
indicated  that  they  had  availed  themselves  of  such  right. 

The  law  is  so  adjudged,  in  effect,  in  several  of  the  states.    In 
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the  case  of  Den  on  the  demise  of  De  Mott  and  others  v.  Bolton 
and  others,  7  Halsted's  R.  206,  214,  in  the  Supreme  Court  of  New 
Jersey,  each  party  claimed  to  be  the  lawful  and  sole  trustees  of 
the  Reformed  Dutch  Church  in  the  English  Neighborhood,  which 
was  an  incorporated  church,  attached  to  the  Classis  of  Bergen, 
and  the  General  Synod  of  the  Reformed  Dutch  Church.  In  1824, 
a  part  of  the  congregation,  including  the  elders  and  deacons,  who 
are  by  law  the  trustees,  resolved  to  withdraw,  and  separate 
themselves  from  that  Classis  and  Synod,  alleging  that  the  Classis 
and  Synod  had  tolerated  false  doctrines,  and  passed  unconstitu- 
tional orders.  The  church  consistory  unanimously  resolved 
upon  such  separation,  and  attached  themselves  to  the  Classis, 
and  ultimately  to  the  Synod,  of  the  True  Reformed  ChurchJ 
The  Classis  of  Bergen  immediately  suspended  the  minister,  de- 
posed the  members  of  the  consistory,  and  ordered  a  new  election 
to  be  held  for  elders  and  deacons.  The  members  of  the  church 
who  adhered  to  the  Bergen  Classis,  met  accordingly,  and  elected 
a  new  set  .of  elders  and  deacons.  The  court  held  that  the  latter 
were  the  legal  trustees  of  the  church,  and  entitled  to  its  tempo- 
ralities. The  Chief  Justice  says  that,  *^to  constitute  a  member  of 
any  church,  two  points  at  least,  are  essential,  without  meaning 
to  say  that  others  are  not  so  :  a  profession  of  its  faith,  and  a  sub- 
mission to  its  government."  '<  Simply  holding  the  same  faith, 
without  submitting  to  the  government  and  discipline  of  a  church, 
cannot  make,  or  keep  a  man  a  member  of  that  church."  "  These 
persons,  then,  after  they  withdrew,  did  not  continue  members  of 
the  Reformed  Dutch  Church,  simply  because  they  held  the  same 
religious  faith  and  tenets  with  the  members  of  that  ecclesiastical 
body."  Mr.  Justice  Drake  said:  "The  defendants  obtained  the 
right  to  office  and  the  custody  of  the  temporalities  of  a  church, 
by  connecting  themselves  with  it,  and  by  submitting  to  its  gov- 
ernment. If  they  have  become  tired  of  the  church  or  its  govern- 
ment, they  certainly  may  exercise  the  right  of  withdrawing  from 
it ;  but  they  cannot  reasonably  expect  to  carry  off  its  offices  and 
its  property  with  them." 

In  Curd  v.  Wallace,  7  Dana's  Kentucky  Rep.  190, 196,  which 
is  stated  more  fully  hereafter,  the  court  said;  "Without  thei 
statute  of  1814,  we  ^ould  be  of  the  opinion  that  the  expelled  and 
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secad'Dg  members  of  that  church,  so  long  as  they  remain  out. 
of  it,  could  not  justly  claim  a  right  to  any  use  of  it,  or  control 
over  it."  In  that  case,  some  of  the  members  of  the  Baptist  Church 
became  Reformers  or  CampbeUites,  seceded  and  organized  anew, 
society,  and  then  claimed  an  equal  use  of  the  meeting  house  of 
the  old  church.  > 

In  Baker  v.  FaleSf  16  Massachusetts  .Rep.  488 ;  a  majority 
of  the  parish  in  the  first  church  in  Dedham,  called  a  minister 
who  was  not  approved  by  a  majority  of  the  members  of  the 
church.  The  latter,  with  the  defendant,  one  of  the  deacons, 
met  and  worshipped  with  some  of  the  parish,  at  another  house. 
They  kept  up  the  christian  ordinances  and  public  worship^  and 
claimed  to  be  the  fijst  church ;  but  they  did  not  afterwards  at- 
tend public  worship  in  the  meeting  house.  The  majority  of  the 
parish  continued  to  occupy  the  house  with  their  minister  as  for- 
merly. The  church  was  not  incorporated,  and  their  property 
by  the  provincial  act  of  1764,  rested  in  the  deacons.  It  was  heldi 
that  the  members  who  remained,  constituted  the  church  in  that 
parish,  and  retained  the  rights  and  property  belonging  thereto ; 
and  that  the  members  of  the  church  who  withdrew  from  the 
parish  ceased  to  be  the  first  church  in  Dedham. 

The  same  principle  was  declared  by  the  court  in  two  subse- 
quent cases  in  Massachusetts ;  Oakea  v.  HiUy  10  Pick.  333,  and 
Keiih  v.  Howard^  24  ibid.  292 ;  where  the  result  was  however, 
controlled  by  their  peculiar  statutes  relative  to  territorial  parishes. 

In  The  Inhabitants  of  Harrisoti  v.  The  Inhabitants  of 
Bridgetouj  16  Mass.  16 ;  on  the  division  of  the  town  of  Bridge- 
ton  and  erection  of  Harrison,  the  latter  was  to  receive  its  propor- 
tion of  the  property  and  rights  of  the  old  town.  Bridgeton  had 
a  fund  for  the  support  of  the  ministry.  The  court  held  that  this 
fond  belonged  to  it  as  a  parish^  and  no  part  of  it  went  to  the  new 
town  of  Harrison. 

The  same  decision  substantially  was  made  in  the  case  of 
Brown  v.  Porter,  10  Mass.  93. 

In  the  case  of  Weckerly  v.  Geyer,  11  Serg.  &  Rawle's  R.  36, 
39,  Geyer  brought  a  suit  against  the  inspectors  of  an  election, 
held  in  October,  1821,  in  the  Lutheran  Church  of  St.  Michael 
and  Zion,  at  Philadelphia,  for  refusing  to  permit  him  to  vote. 


NEW  YORK— DECEMBER,  1844.  217 


Gammeyttr  ▼.  United  Germftn  Lutheran  Chnrchee,  &c. 

He  had  been  long  a  member,  and  held  a  pew  there,  and  paid  his 
rent,  until  after  1821,  bat  he  had  not  communed  since  1788.  In 
1818,  Geyer  with  ninety-six  members  of  that  church,  had  formed 
a  society  for  instructing  young  Germans  in  the  principles  of  the 
Lutheran  Church,  in  the  English  language.  They  called  a  per- 
manent minister,  who  was  authorized  to  confirm  and  administer 
the  sacrament ;  purchased  a  burial  ground,  and  held  their  mtet* 
ings  for  religious  worship  at  the  old  academy  in  North  Fourth- 
street.  It  was  contended  that  Geyer  and  his  associates  had  sep- 
amted  themselves  from  the  original  church,  and  had  forfeited  their 
right  to  vote  at  its  elections.  The  Supreme  Court  of  Pennsylva- 
nia decided,  that  these  circumstances  should  have  been  submitted 
to  the  jury,  upon  the  question  whether  Geyer  had  separated  or  not. 
Chief  Justice  Tilghman  said  he  did  not  think  that  the  formation 
of  such  a  society,  was  per  se  a  separation  from  the  other  congre^ 
gation ;  that  a  man  might  separate  himself  from  a  religious  con- 
gregation at  his  pleasure,  and  thereby  cease  to  be  a  member  of 
the  corporation.  And  this  separation  might  be  manifested  in  va- 
rious mod»i,  independent  of  any  proceeding  by  the  church  itself. 
See  also,  Smilh  v.  Smith,  3  Desauss.  Eq.  Rep.  657, 582. 

This  disposes  of  the  claim  of  the  complainants,  that  they  are 
corporators  in  the  defendants'  corporation. 

In  reference  to  the  complainants  being  pew-holders  in  St.  Mat- 
thew's Church,  as  allied  in  their  bill,  it  is  not  admitted,  nor  is 
there  proof  of  it,  except  as  made  by  the  defendants.  Their  tes- 
timony shows  that  Messrs.  Cammeyer,  Storms,  Otten  and  Prosch^ 
were  such  peW'-hddeTs.  The  others  do  not  appear  to  have  rented 
pews  there  in  the  years  1839-40 ;  and  nine  of  them  were  avow^ 
edly  members  of  St.  James's  Church,  having  no  connection  with 
St.  Matthew's. 

The  allegation  of  their  descent  from  the  original  founders,  cou- 
tribators  and  worshippers,  in  Christ  and  Trinity  Churches,  is  na 
belter  sustained  by  the  proof.  The  only  attempt  at  proof,  is  in 
the  case  of  Gen.  Storms.  As  to  him,  it  is  shown  that  his  wife  is 
a  grand -daughter  of  Jacob  Ressler,  a  German  who  came  heier 
about  the  middle  of  the  last  century,  and  was  an  elder  in  Trinity 
Church  in  1784.  This  does  not  reach  to  the  foundation  or  en-* 
dowment  of  either  of  the  old  churches ;  and  I  need  not  dwell  on 
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the  utter  groundlessnessy  in  a  legal  point  of  view,  of  a  claim 
founded  upon  Mrs.  Stomrs  descent  from  a  corporator  or  memb^ 
who  never  bad  any  other  or  better  right  in  the  church  property 
than  *Mr.  Storms  himself  had  before  he  withdrew  from  Christ 
Church. 

I.  The  first  prominent  ground  urged  in  behalf  of  the  complain- 
ants, is  under  the  terms  of  the  agreement  for  the  union  of  the 
churches  in  1784,  usually  called  the  Union  band.  They  aver 
that  the  property  of  the  churches  was  thereby  vested  in  the  Uni- 
ted Churches,  upon  a  trust  to  rebuild  Trinity  Church  on  the  old 
site,  and  to  maintain  two  ministers,  of  whom  one  should  preach 
in  English. 

They  further  argue,  that  the  bond,  with  the  subsequent  acts 
of  thf  United  Churches  in  regard  to  English  preaching,  establish 
a  positive  contract  to  endow  a  separate  church  for  that  object 
It  appears  to  me  that  there  are  many  insuperable  difficulties  in 
the  way  of  sustaining  either  of  these  positions. 

1.  What  was  the  situation  of  the  property  of  the  two  churches 
when  the  union  took  place  1 

They  were  both  voluntary  associations,  and  their  property 
was  held  in  trust  by  private  individuals,  for  the  purpose  of  bus* 
taining  the  preaching  of  the  gospel  and  the  administration  of  the 
sacraments  according  to  the  faith,  doctrine  and  discipline  of  the 
Evangelical  Lutbemn  Church.  It  is  probable  that  in  the  lapse 
of  time,  the  legal  title  to  the  real  estate  of  Trinity  Church  was 
no  longer  to  be  traced  ;  but  in  whomsoever  it  was  vested,  it  was 
upon  that  trust. 

It  is  alleged,  that  in  Trinity  Church,  the  trust  was  to  sustain 
English  preaching  at  least  one-third  of  the  time. 

In  truth,  if  there  were  originally  any  trust  as  to  language^  in 
that  church,  it  was  unquestionably  in  favor  of  the  Low  Dutch. 
But  when  the  contributions  were  raised  for  building  the  stone 
church  of  Trinity,  (and  those  gifts  were  die  chief  endowments 
which  it  received  from  private  cbnors,)  it  bad  already  become  a 
Low  Dutch  and  German  Church.  We  have  every  reason  to 
believe  that  they  were  given  for  tfaie  church  as  it  was. 

The  evidence  is  conclusive,  Uiat  for  half  a  century  before  Ae 
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«aioQ,  those  langoages  weie  the  regubur  instruments  of  religkmt 
instiuction  in  the  charch.  During  more  than  half  of  that  period, 
it  is  trae,  there  was  a  strong  desire  on  the  part  of  some,  to  have 
a  part  of  the  services  in  English ;  and  there  was,  doubtless,  an 
increasing  necessity  for  it  in  respect  of  those  children  of  the 
members  who  had  been  bronght  up  in  this  country.  I  have 
stated  all  the  evidence  of  the  use  of  the  English  service,  and  it 
appears  to  have  been  inconsiderable,  attended  with  embarrass- 
ment  for  the  want  of  books,  and  looked  upon  with  distrust  and 
dislike  by  the  main  body  of  the  church. 

llie  resolution  of  the  28th  of  May,  1751,  mentioned  by  Dr. 
Muhlenberg,  requiring  on  every  Sunday,  one  Low  Dutch  and 
one  German  sermon,  is  decisive,  that  the  English  preaching  was 
an  innovation  which  was  not  countenanced  by  the  authorifiesi 
nor  engrafted  upon  the  regular  administration  of  the  church. 

The  language  of  the  Union  bond  deserves  consideration  on 
this  point  The  one  society  is  described  as  <^  the  andetU  Oer- 
man  Lutheran  Church  in  the  city  of  New  York,  called  Trinity 
Church,^  and  the  other  as  "  the  Qerman  Lutheran  Church, 
called  Christ  Church."  Thus  both  are  described  as  German 
Lutheran  Churches,  and  their  future  name  was  to  be  the  United 
Qerman  Lutheran  Churches.  Their  proper  ecclesiastical  cog- 
nomen was,  "  Evangelical  Lutheran  Churches ;"  and  this  use 
of  the  word  "  Germand^  which  was  probably  their  common  des- 
ignation amongst  their  neighbors,  strongly  indicates  the  charac- 
ter of  both  churches  at  that  time,  in  respect  of  langua^  and 
nationality. 

If  the  use  of  a  particular  language  ever  had  any  influence 
upon  the  trusts  under  which  the  property  was  held  \  by  a  long 
and  uninterrupted  usage,  and  the  entire  assent  of  those  interestedi 
the  German  language  had  become  as  much  of  the  essence  of  the 
trust,  as  the  language  of  Holland.  But  there  was  neither  usage 
nor  assent  to  the  permanent  use  of  the  English  tongue. 

In  reference  to  the  force  of  the  early  usage,  I  will  refer  to  the 
case  of  Cwd  v.  Wallace^  7  Dana,  190,  1^5,  where  a  meeting- 
house had  been  erected  by  voluntary  contributions,  and  dedicated 
by  the  contributors,  for  "  the  benefit  of  the  Baptist  society.** 
A  Baptist  Church  was  shortly  after  organized,  and  took  posses- 
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sion  of  the  house,  and  had  for  fourteen  years  used  it  as  their 
house  of  public  worship,  A  controversy  having  arisen  between 
that  society  and  a  seceding  branch  of  it,  called  the  Campbellites^ 
the  Court  of  Appeals  in  Kentucky  held  that  the  old  church  or 
society  which  had  been  so  long  permitted  to  use  and  control  the 
house  and  ground,  without  any  complaint  or  question,  had  a  right 
still  to  enjoy  the  use  of  it  as  beneficiaries  of  the  trust  estate. 

The  decision  in  that  case  turned  upon  what  the  court  design 
nated  the  anomalous  and  perplexing  provisions  at  a  statute  of 
Kentucky. 

In  regard  to  the  temporalities  held  by  the  Swamp  Church, 
there  is  no  question  as  to  the  trusts.  The  German  language 
was  that  of  its  foundation,  and  no  other  had  been  used  in  its 
worship  down  to  the  era  of  the  union. 

The  result  is,  therefore,  that  at  that  era,  there  was  no  trust 
attached  to  the  property  of  either  church  which  required  preach- 
ing, or  any  portion  <^  the  service,  to  be  performed  in  the  Eng- 
lish  language. 

2.  I  will  next  consider  what  was  the  influence  of  the  union 
upon  the  trusts  which  were  attached  to  this  property. 

The  agreement  for  the  union  is  made  between  the  elders  and 
deacons  of  Trinity  Church  of  the  one  part,  and  the  elders  and 
deacons  of  Christ  Church  of  the  other  part :  each  acting  by  and 
with  the  free  consent  and  approbation  of  their  respective  congre- 
gations. It  recites,  that  both  congregations  are  fully  persuaded 
that  it  will  promote  their  common  interest  and  the  cause  of  relig^ 
ion,  to  unite  and  become  one  body,  congregation,  or  society ;  and 
they  have,  therefore,  united  together,  and  thereby  did  insepara- 
bly unite  together,  to  be  and  remain  forever  thereafter  one  body, 
congregation,  or  society,  to  be  known  as  the  congregation  of  the 
United  German  Lutheran  Churches.  They  appointed  the  style 
and  title  by  which  their  property,  business  and  affairs  were  to  be 
conducted.  The  charge,  direction  and  management  of  their  es* 
tates  and  concerns  were  intrusted  to  officers  to  be  chosen  by  and 
out  of  the  united  body  or  congregation.  All  the  estates,  whether 
freehold,  leasehold,  or  personal,  and  all  other  of  the  effects  and 
property  then  belonging  to  either  of  the  churches,  were  thereby 
consolidated  into  one  common  fund,  for  the  use  and  benefit  oS 


I 


NEW  YOSE— DECESffBER,  1844.  321 

CamuMjer  ▼.  United  Germui  Ltttheran  Churches,  &o. 

■ 

the  united  congregation ;  out  of  which  all  their  expenses  were  to 
be  paid,  and  thereout  the  ancient  Trinity  Church,  where  the 
niins  then  stood,  was  to  be  built  for  the  use  of  the  united  congre- 
gation, as  soon  as  time  and  circumstances  would  admit.  Only 
one  minister  was  to  be  called  for  their  service  until  there  should 
appear  a  sufficient  income  to  support  two  or  more  ministers. 

There  were  yarious  other  stipulations  and  provisions  relative 
to  the  consolidating  of  the  property  and  its  management ;  all  of 
which  are  expressed  to  be  of  and  for  the  united  congregation, 
and  for  their  use  and  benefit. 

Within  m  months  after  the  union,  the  congregation  was  in- 
corporated by  the  name  of  "  TVie  corporation  of  the  United  Oer- 
man  Lutheran  Churches  in  the  city  of  New  YorAr."  It  is  not 
questioned  but  that  this  act  was  done  with  the  concurrence  of 
the  whole  congregation,  and  Dr.  Kunze  refers  to  it  in  his  reports 
to  Halle,  as  being  a  subject  of  congratulation  to  the  church. 

The  corporate  name  differed  slightly  from  that  adopted  at  the 
vnion.  That  it  was  the  act  of  the  same  minds  who  effected  the 
union,  is  apparent  from  the  fact,  that  among  the  nine  trustees  first 
elected,  were  seven  out  of  the  ten  elders  and  deacons  who  exe- 
cuted the  articles  of  union ;  four  of  them  having  belonged  to  the 
Trinity  vestry,  and  three  to  that  of  Christ  Church. 

Upon  the  imited  church  becoming  incorporated,  all  their  united 
and  consolidated  property  became  vested  in  the  corporation.  1 
Oreenl.  Laws,  72,  s.  4;  Baptist  Church  in  Hartford  v.  With- 
erell,  3  Paige's  R.  296 ;  Potter  v.  Chapin,  6  ibid.  639 ;  Trustees 
4tf  SotUh  Baptist  Church  v.  Yates,  1  Hoff.  Ch.  R.  142 ;  7%e 
City  of  CineinntUi  v.  Lessee  of  White,  6  Peters'  U.  S.  Rep.  431. 
And  see  Trustees  of  Watertovm  v.  Cowen,  4  Paige,  510. 

One  other  effect  of  the  incorporation  was  to  give  the  manage- 
ment and  control  of  the  property  to  the  trustees  as  a  distinct  and 
independent  board  in  die  church,  and  to  the  exclusion  of  the  el- 
ders and  deacons. 

The  effect  of  the  union  and  the  incorporation,  was  to  vest  all 
the  property  of  Trinity  and  Christ  Churches  in  the  corporation  of 
the  united  churches  as  an  individual  body,  an  unit,  in  tmst  for 
the  maintenance  of  the  Evangelical  Lutheran  doctrines  and  dis- 
cipline in  the  congregation  composed  of  the  united  churches.    Not 
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for  the  benefit  of  the  congregation  of  Trinity  €md  the  congregft- 
tion  of  Christ  Church,  as  two  bodies  haying  formed  aconnectuHi 
for  certain  purposes.  Those  separate  congregations  had  ceased 
to  exist.  There  was  no  longer  a  German  society  of  Lutherans 
called  Christ  Church,  or  an  ancient  Low  Dutch  and  German  So- 
ciety known  as  Trinity  Church.  The  existence  of  both  had  been 
merged  in  the  union.  Their  component  parts,  without  any  fur* 
ther  distinction,  constituted  the  single,  homogeneous  body  or 
society,  known  as  the  United  German  Lutheran  Churches. 

No  member  of  that  society  who  came  from  Trinity,  could  say 
that  he  had  any  greater  or  better  right  or  interest  in  the  use  or 
benefit  of  the  property  which  the  corporation  derived  from  Trinity, 
tlian  his  brother  who  came  from  Christ  Church,  without  ever  hav^ 
ing  been  within  the  walls  of  Trinity.  The  rights  of  each  and  of 
all  were  equal  and  upon  a  common  footing.  Each  could  exer- 
cise the  same  direction  and  control  in  their  temporal  affairs ;  and 
in  the  same  manner,  namely,  by  his  vote  in  the  choice  of  trustees. 

But  it  is  said  that  there  was  a  further  trust  raised  by  the  union 
bond,  to  wit,  to  rebuild  Trinity  Church  and  provide  thereia 
preaching  in  English  at  least  one-third  of  the  time. 

As  to  the  latter  branch  of  the  trust,  what  I  have  already  said 
will  suffice  to  show  that  there  was  no  such  trust  attached  to  the 
property  of  Trinity  before  or  at  the  time  of  the  union.  If  it  was 
created  at  all,  it  is  to  be  found  in  the  bond.  There  is  not,  how- 
ever, a  word  on  the  subject  in  that  instrument.  It  purports  to  be 
a  union  of  two  German  Churches  for  their  mutual  benefit  The 
objects  of  the  union  are  well  and  strongly  expressed.  And  when 
we  look  beyond  the  writing,  which  does  not  declare  that  the 
German  language  is  to  be  used,  although  for  a  German  Ciiuich 
that  would  be  inferred ;  we  find  that  of  the  two  uniting  churches, 
one  had  never  used  any  other  tongue — that  in  the  other  the  sta- 
ple languages  used  were  the  German  and  Low  Dutch,  and  that 
they  came  together  to  worship  in  a  temple  where  the  English 
was  an  unknown  tongue,  and  called  a  pastor  to  preach  in  German 
exclusively.  It  is  impossible  to  say,  that  because  they  had  oc- 
casionally used  English  in  Trinity,  that  the  old  Germans  of 
Christ  Church  intended,  in  the  union,  to  build  a  new  church  to 
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eontinue  the  use  of  that  language  in  behalf  of  the  united  socie- 
ties. 

The  subsequent  occasional  use  of  that  language  by  assistant 
ministers  in  the  united  churches  does  not  strengthen  the  infer- 
ence. For  thirty-seven  years  next  succeeding  the  union,  those 
instances  were  limited  to  two  periods,  1794  and  1802 ;  and  in 
both  they  were  of  brief  continuance.  On  no  occasion,  during  that 
time,  so  far  as  the  proof  shows,  were  the  efforts  to  have  English 
preaching  put  upon  the  ground  of  a  right  under  the  union  bond, 
or  even  an  intention  at  the  union  that  such  preaching  should  be 
provided.  This  omission  in  the  petition  of  the  two  hundred 
and  five  members  in  1802,  is  evidence  that  there  was  no  such 
contemporary  understanding  of  the  terms  of  that  instrument 

The  intention  to  re-boild  Trinity  Church,  does  not  carry  with 
it  a  design  to  establish  English  preaching"  there.  The  design 
is  equally  inferrible,  that  the  two  churches  expected  to  abandon 
Christ  Church  and  all  worship  in  the  new  Trinity  whenever 
their  increase  in  numbers  and  estate  would  warrant  its  erection^ 

And  again  they  were  as  likely  to  want  English  preaching  in 
Christ  Church  at  the  end  of  twenty  years,  as  in  any  other ;  and 
they  might  not  want  it  at  all.  Suppose  that  in  1802,  they  had 
rebuilt  Trinity  Church.  What  member  of  the  United  Society 
could  then  say  that  he  was  entitled  to  worship  there,  in  prefer- 
ence to  any  other?  Could  the  witness,  J.  D.  Ressler,  for  in- 
stance, have  said  that  he  emanated  from  Trinity,  and  therefore 
had  a  right  there  to  the  exclusion  of  the  children  of  Philip  Os-' 
wald,  or  any  other  former  member  ot  Christ  Church  ?  These 
questions  must  be  answered  in  the  negative.  All  were  equal  in 
their  rights  and  privileges. 

To  what  end  then,  and  for  whose  particular  benefit,  were  the 
churches  to  make  a  trust  for  the  English  langnage,  if  such  an 
idea  bad  been  in  contemplation  at  the  union  1 

There  is  still  another  view  of  this  point.  The  persons  admin« 
istering  the  property  of  Trinity  Church,  in  January,  1784,  were 
not  the  donors  of  that  property.  They  had  no  right  to  divert  it 
from  the  original  trusts  upon  which  it  was  bestowed,  nor  to 
carve  out  new  trusts  in  respect  of  it  They  were  simply  trustees^ 
and  had  come  into  the  administration  in  consequence  of  being 
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members  of  the  society  by  yoluntary  association.  They  could 
unite  with  another  society  for  the  promotion  of  the  great  objects 
of  the  founders  of  the  church,  but  [  doubt  whether  they  could 
impress  upon  the  estate  a  new  trust  which,  in  the  event,  might 
possibly  promote  those  objects,  and  would  be  quite  as  likely  to 
defeat  them. 

Then  as  to  the  other  branch  of  the  alleged  trust,  the  intention 
to  rebuild  Trinity  Church. 

Here  again  the  inquiry  arises,  who  were  the  beneficiaries  in 
this  trust?  Not  the  former  Trinity  members  of  the  United 
Church,  because  their  character  as  such  was  lost  at  the  union. 
There  were  no  more  Trinity,  no  more  Christ  Church  people.  They 
were  all  United  Lutherans.  And  the  union  bond  declared  that 
they  were  united  inseparably,  were  to  remain  forever  one  society ^ 
and  all  the  estates  were  to  be  consolidated  into  one  common  fund 
for  the  use  of  the  united  congregation.(a) 

It  is  perfectly  manifest  that  there  can  be  nothing  like  a  trust 
predicated  of  this  declaration,  that  Trinity  Church  should  be  re- 
built All  the  existing  members  of  the  two  churches,  all  who 
had  interests  for  the  time  being,  as  pew-holders  and  stated  wor« 
shippers  in  either,  were  merged  in  one  common  mass  of  corpora* 
tors.  The  rights  of  property  were  vested  in  the  corpomte  body, 
to  be  exercised  by  trustees.  All  alike  could  influence  their  exer* 
cise.  No  one  could  set  up  his  judgment  against  that  of  the  trus* 
tees,  and  say,  the  time  has  arrived  for  rebuilding  Trinity,  and  if 
you  will  not  proceed  with  the  work,  I  will  file  a  bill  in  chan- 
cery on  the  ground  of  a  trust,  and  compel  you  to  do  it  His 
remedy  was  to  reason  with  his  brethren  and  bring  them  into  the 
same  views,  and  then  elect  a  board  of  trustees  who  would  agree 
with  him  in  opinion. 

Still  less  can  it  be  said  that  there  were  persons  without  the 
congregation,  who  could  set  this  up  as  a  trust  It  would  be 
positively  absurd  for  a  stranger,  even  for  a  Lutheran  of  another 
society,  to  interpose  and  tell  the  trustees  of  the  United  Churches 


(a)  See  Verplanck  ▼.  Mercantile  Inauranee  Company,  I  Edw.  Ch.  R.  84,  ae  to 
tb«  relation  of  tnntee  between  a  ooiporation  and  ita  membeia. 
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that  it  was  high  time  for  them  to  rebuild  old  Trinity  Church ; 
that  their  means  were  abundant ;  and  the  good  of  the  commu- 
tiily  required  another  Lutheran  Church. 

The  only  reasonable  view  of  the  matter^  in  my  opinion^  iS)  that 
there  was  a  design,  an  intention  on  the  part  of  the  vestries  who 
formed  the  union^  to  rebuild  Trinity  Church  at  some  future  day, 
and  to  have  two  churches  oi^  f>arishes  under  one  corporate  head  ; 
similar  to  the  parishes  of  Trinity,  St  Paul's^  and  St.  John's 
Churches  of  the  Protestant  Episcopal  Church  in  this  dty,  Which 
constitute  the  corporation  of  Trinity.  They,  doubtless,  cher- 
ished the  hope  that  their  Slender  number,  the  impoverished  and 
disheartened  remnant  of  the  two  churches^  would  be  increased, 
by  emigration  and  other  accessions^  and  that  with  increased 
meanSj  they  might  fill  and  sustain  two  Lutheran  Churches. 
But  all  this  was  to  be  the  work  of  time,  and  was  intrusted  to  the 
trustees  of  the  united  and  inseparable  society  which  they  were 
organizing.  It  was  an  intention  which  they  entertained.  Their 
successors,  representing  the  united  society,  might  entertain  it 
also,  or  they  might  abandon  it  The  judgment  of  the  congrega- 
tion, reflected  thrdugh  trustees  of*  their  oWn  selection,  was  neces- 
sarily the  forum  to  which  tlie  vestries  of  1784  left  tbe  ultimate 
disposition  of  this,  and  all  other  matters  respecting  their  tempo- 
ral estates.  The  law  of  the  land  was  their  guaranty  that  those 
estates  should  never  be  diverted  from  tha  support  of  the  Evan- 
gelical Lutheran  faith.  Bnt  whether  that  faith  should  be  incul- 
cated in  one  church  or  in  two,  in  Christ  Church  or  in  a  new 
Trinity,  was  left  to  the  discretion  of  the  neJrt  generation. 

As  there  was  no  trust  to  rebuild  Trinity,  so  there  was  no  cove- 
nant or  agreement  to  that  effect  which  can  be  enforced;  The 
parties  to  the  Union  bond,  upon  its  execution,  all  became  on  one 
ride  of  the  question ^  and  there  was  no  party  of  the  other  part,  or 
eovenantea  The  signers,  if  there  were  any  contract  to  build^ 
were  all  coYenantorei  The  corporate  body  which  succeeded 
them,  represented  both  covenantors  and  all  the  supposable  cove-^ 
nantees. 

Neitt,  the  hitention  declared  in  the  Union  bond,  was  fully 
abandoned  in  1806,  and  the  site  of  Trinity  Church  sold  by  the 
United  Churches.    In  this  act  there  was  the  concurrence  of  the 
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trustees,  in  whose  discietion  and  judgment  was  vested  the  fulfil 
ment  or  abandonment  of  that  intention,  and  of  the  whole  cotigre* 
gation  who,  as  the  members  then  composing  the  society,  were 
the  cestui  que  tnistj  or  beneficiaries,  if  any  trust  to  rebuild  erer 
existed. 

The  proceeds  of  the  sale  were  used  for  the  benefit  of  the  uni- 
ted congregation,  as  was  prescribed  by  the  Union  bond.  This 
proceeding  is  a  perfect  answer  to  the  argument  founded  upon 
the  resolutions  adopted  by  the  vestry  of  the  United  Churches  in 
May,  1802,  in  which  they  say  they  will  hold  in  lively  remem^ 
brance  the  building  up  the  church  in  Broadway.  Three  years 
afterwards,  the  Broadway  lot  was  sold,  with  the  assent  of  both 
the  vestry  and  the  petitioners  of  ]'802.  The  trustees^  who  alone 
could  bind  the  corporation,  were  not  parties  to  those  resolutions. 
And  their  exercise  of  their  discretion  by  selling  the  lot,  put  an 
end  to  the  intention  which  their  predecessors  had  entertained. 

It  is  now  more  than  sixty  years  since  the  union  of  the 
churches. 

Without  resorting  to  lapse  of  time  as  a  bar  to  a  direct  trust,  the 
court  is  at  liberty  to  presume  from  it,  that  the  employment  of  the 
trust  fund«  in  a  particular  manner,  has  been  by  the  direction  and 
with  the  consent  of  those  interested^ 

Thus  in  Attorney  General  v.  Scott^  1  Vesey,  Sen.  413,  which 
was  a  bill  relative  to  the  election  of  a  minister  to  the  parish  of 
Leeds,  Lord  Hardwicke  held  that  disusage  for  a  long  time  of 
certain  prescribed  acts  in  reference  to  the  election,  was  evidence 
that  they  had  been  laid  aside  by  the  common  consent  of  the 
parishioners. 

In  re  Chertsey  Market^  6  Price's  R.  261,  the  trustees  of  a 
parish  charity,  vested,  amongst  other  property,  with  a  market 
house  and  ground,  in  consequence  of  the  decayed  state  of  the 
building,  re-built  the  market,  and  with  the  general  consent  and 
approbation  of  the  parish,  erected  it  in  a  more  convenient  place 
within  the  ville.  The  Chief  Baron  of  the  Court  of  Exchequer 
held  that  it  was  no  breach  of  trust. 

Here,  from  1784  to  1840,  there  was  a  considerable,  and  latterly 
a  large  body  of  members  of  this  United  Church,  who,  if  the  com- 
plainants' view  of  the  Union  bond  be  correct,  at  any  time  within 
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Ibe  last  forty  years,  might  hare  coerced  the  trustees  to  rebuild 
the  Trinity  Church.  No  one  has  attempted  it,  except  in  the 
way  which  I  shall  presently  mention.  All  have  rested  content 
with  the  course  pursued.  And  nearly  forty  years  ago,  all  the 
then  members  concurred  in  the  trustees  selling  the  site  of  the  old 
church,  the  identical  ground  upon  which,  by  the  terms  of  the 
Union  bond,  it  was  to  be  rebuilt 

If  there  had  been  something  more  than  an  intention  expressed, 
and  a  discretion  vested  in  the  trustees  who  succeeded  to  the  ves- 
try of  the  United  Churches,  1  think  that  these  circumstances 
ought  to  put  at  rest  forever  any  question  as  to  the  rebuilding  of 
Trinity  Church,  founded  upon  the  provisions  of  the  agreement 
for  the  union. 

The  withdrawal  of  the  suit  in  1825,  and  the  delivery  up  of 
the  Union  bond  itself  by  those  who  prosecuted  that  suit,  should 
be  deemed  an  acquiescence  in  the  course  pursued  by  the  corpo- 
ration, by  all  of  the  now  complainants  who  ever  were  members 
of  the  United  Churches.  Those  complainants  were  parties  in 
that  suit,  setting  up  the  bond  and  seeking  to  enforce  it.  They 
dismissed  the  suit,  and  the  President  of  their  Council,  in  commu- 
nicating their  determination  pursuant  to  their  direction,  trans- 
mitted the  bond  on  which  it  was  founded,  to  the  p«'istor  of  the 
United  Churches.  This  marked  abandonment  of  the  claim,  in 
connection  with  the  lapse  of  time  and  the  sale  in  1805,  presents 
another  formidable  obstacle  to  the  complainants'  case  founded ' 
upon  the  bond. 

After  this  examination  of  the  case,  it  is  needless  to  dwell  upon 
the  claim  that  the  acts  of  the  defendants  subsequent  to  the  bond, 
in  establishing  English  preaching,  make  out  with  the  bond,  a 
contract  to  build  a  church  and  endow  it  for  that  object 

It  will  be  seen  that  the  trustees,  as  such,  never  participated  in 
4ho8e  acts  till  after  the  purchase  of  St  Matthew's,  and  then  aU 
lowed  an  English  congregation  to  use  th^ir  building  as  an  ex- 
periment The  individual  members  of  the  latter,  only  acquired 
rights  from  year  to  year  as  pew-hdders  and  members  of  such 
congregation. 

There  was  no  semblance  of  a  contract  to  build  or  endow  a 
church  for  the  English  service. 
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Finally,  assuming  all  that  the  complmnaqts  contend  for  in  r&r 
gard  to  the  Union  bond,  what  ijght  do  they  present  to  the  court  for 
seeking  to  enforce  it  ?  Qne  of  their  counsel  went  so  far  as  to  say 
for  them,  "  we  are  the  old  Trinity  ChurchJ' 

I  have  before  shown,  that  no  one  of  the  complainants  had  beeu 
a  member  of  the  congregation  of  the  United  Churches  for  sii;* 
teen  or  eighteen  years  before  filing  this  bill ;  and  not  more  than 
two  or  three  had  ever  been  memliers  of  that  society.  The  only 
pretence  for  their  being  the  old  Trinity  Church,  rests  in  the  proof 
that  the  wife  of  one  of  the  complainants  is  a  grand-daughter  of 
one  who  was  a  member  of  that  church  before  the  union.  The 
right  of  that  member  in  the  United  Churches  did  not  survive 
him.  It  was  not  inheritable,  and  no  more  transmisaibie  by  de- 
scent than  his  Lutheran  faith.  The  bill  could  not  be  sustained 
by  these  parties  on  the  Union  bond.  Even  if  the  two  or  three 
former  members  of  the  society  could  assert  a  claim  after  so  long 
a  separation  from  it,  they  could  not  join  with  them  the  incorpo- 
rated church  of  St,  James  as  parties  complainant, 

11.  The  next  claim  which  I  will  examine,  is  that  made  upon 
the  events  concurrent  with  the  erection  of  St.  Matthew's  Church. 

Jt  is  said  that  the  erection  of  St  Matthew's  was  a  substituted 
performance  of  the  agreement  to  rebuild  Trinity ;  and  that  the  de- 
fendants, by  their  corporate  acts,  had  set  it  apart  forever  as  an 
English  Church,  provided  they  were  able  to  sustain  it. 

I  am  perfectly  satisfied  that  there  was  no  corporate  act  of  the 
defendants  in  relation  to  the  building  of  St.  Matthew's.  The 
resolutions,  both  in  January  and  July,  18SI,  were  the  acts  of  a 
conference  of  the  United  Churches,  or  the  Church  Council,  which, 
by  their  ordinances  then  in  force,  consisted  of  the  minister,  three 
elders  and  six  deaoons,  convened  in  a  mass  meeting  with  the  nine 
tnistees.  The  trustees  did  not  act  as  such  in  a  conference  meet- 
ing. 

At  the  meeting  on  the  16th  of  January,  1821,  there  were  pre- 
sent the  minister,  five  trustees,  two  elders  and  six  deacons ;  in 
all,  fourteen  persons  alike  entitled  to  vote  ;  and  if  all  the  trustees 
had  voted  against  the  resolutions,  they  would  nevertheless  have 
been  adopted.    It  appears  that  the  report  of  the  committee  of  the 
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English  petitioners  \7as  accepted  UDanimously,  and  the  resolu* 
tions  were  adopted.  It  is  not  so  stated,  although  I  infer  firom  the 
minutes,  that  the  resolutions  were  also  unanimous.  There  is  no 
statement  of  any  dissent,  and  a  majority  of  the  trustees  (though 
not  summoned  to  a  meeting  of  trustees)  were  present  at  that  meet- 
ing of  the  council. 

The  conference  or  council,  was  a  board  clothed  with  the  spir- 
itual regulation  and  government  of  the  church.  It  had  nothing 
to  do  with  the  coQjtroI  or  direction  of  its  temporalities.  The  stat- 
utes vested  those  duties  in  the  trustees. 

The  fact  that  a  majority  of  the  trustees  were  present,  aeiing  as 
a  eouncUj  does  not  make  the  resolutions  of  the  council  the  act  of 
the  board  of  trustees. 

Suppose  in  the  case  of  a  bank,  that  at  a  general  meeting  of  the 
stockholders,  certain  resolutions  should  be  adopted  to  sell  land, 
or  do  any  othe^  corporate  act,  and  it  should  be  made  to  appear 
that  all  the  directors  of  the  bank  were  present  and  assenting  to 
what  was  done ;  the  corporation  would  not  be  bound  unless  the 
directors,  at  a  meeting  of  the  board,  should  concur  in  the  resolu- 
tions. 

The  directors  in  the  bank,  and  the  trustees  in  this  case,  are, 
by  the  charter,  the  select  class  or  body  which  is  to  exercise  the 
corporate  functions.  In  order  to  exercise  them,  they  must  meet 
as  a  boards  so  that  they  may  hear  each  other's  views,  deliberate, 
and  then  decide.  Their  separate  action,  individually,  without 
consultation,  although  a  majority  in  number  should  agree  upon 
a  certain  act,  would  not  be  the  act  of  the  constituted  body  of  men 
clothed  with  the  corporate  powers.  Nor  would  their  action  in  a 
meeting  of  the  whole  body  of  corporators,  or  of  another  and  laiger 
class  in  which  they  are  but  a  component  part,  be  a  valid  corpo- 
rate act.  In  thus  acting  they  are  not  distinguishable  from  their 
associates,  and  their  action  is  united  with  that  of  others  who  have 
no  proper  or  legal  right  to  join  with  them  in  its  exercise.  All 
proper  responsibility  is  lost.  The  result  may  be  the  same  that 
it  would  have  been  if  they  had  met  separately,  and  it  may  be  dif- 
ferent In  the  general  assemblage,  influences  may  be  brought 
to  bear  upon  the  trustees,  which,  in  their  proper  board,  would  be 
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unheeded ;  and  no  one  can  say  with  certainty,  that  their  vote  in 
the  latter  event  would  have  been  the  same. 

It  was  held  in  the  C<ise  of  the  Corporations^  4  Coke's  Rep. 
77,  b.  that  where  the  power  to  make  a  bye-law  was  in  the  mayor 
and  aldermen,  a  bye-law  made  by  the  mayor,  aldermen  and  com- 
monalty, was  void.  And  see  Ex  parte  Rogers^  and  note  a,  7 
Cowen,  526,  630;  The  King  ^r.  Miller,  6  Term  Rep.  268;  Will- 
cock  on  Munic.  Corp.  101,  102 ;  Brown  v.  Porter,  10  Mass.  99, 
per  Sewall,  J. 

If,  however,  this  were  otherwise,  and  the  concurrence  of  a  ma- 
jority of  the  trustees,  acting  in  the  conference,  made  the  resolu- 
tions a  corporate  act ;  so  much  of  them  as  indicated  any  intention 
on  the  part  of  the  United  Churches,  as  a  corporation  or  society, 
to  do  any  thing  towards  building  the  new  church,  was  rescinded 
at  a  like  conference  meeting  where  all  the  trustees  were  present 
If  the  act  of  five  trustees  in  January  was  valid,  that  of  the  whole 
nine  in  July,  convened  in  the  same  manner,  must  be  equally 
binding. 

-  When  the  resolutions  were  adopted  in  July,  1821,  nothing  had 
been  done,  so  far  as  the  proof  discloses,  which  could  not  have 
been  recalled.  The  bill  says,  considerable  progress  had  been 
made  in  raising  subscriptions ; — nothing  more.  The  subscribers, 
and  those  interested  in  the  new  enterprise,  were  then  apprised, 
if  they  were  not  before,  that  the  old  church  would  bear  no  part 
of  the  expenses,  either  of  erecting  or  sustaining  the  new  church. 
The  subscribers  could  have  suspended  their  proceedings  and 
abandoned  the  work.  If  they  went  forward  with  it,  it  was  with 
full  knowledge  that  it  must  be  upon  their  own  resources,  and  that 
their  only  union  with  the  old  church  would  be  one  for  spiritual 
purposes. 

I  think,  also,  that  the  proceedings  of  the  conference  in  Janu- 
ary, 1821,  do  not  indicate  any  design  on  the  part  of  the  old 
church  to  lend  pecuniary  aid  to  the  undertaking.  They  pro- 
posed a  subscription  for  the  object ;.  not  to  disburse  from  their 
treasury.  Unless  a  sufficient  sum  was  obtained  by  contribution 
to  justify  the  erection  of  a  new  church,  the  money  collected  was 
to  be  refunded  to  the  donors.  And  careful  provision  was  made, 
if  the  enterprise  succeeded,  that  the  annual  expenses  of  the  new 
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church  shocdd  in  no  wise  encroach  on  the  estate  of  the  defend-' 
ants. 

It  is  difficult  to  perceive  how  any  one  subscribing  before  July, 
1821,  could  have  imagined,  from  the  resolutions  of  January  pre- 
ceding, that  the  corporation  of  the  United  Churches  were  pledged 
to  use  any  part  of  their  funds  in  building  the  new  churchy 

Aside  from  the  resolutions  of  the  conference,  there  is  no  testis 
mony  from  which  any  corporate  liability  on  the  part  of  the  de^ 
fendants  can  be  set  up  or  inferred.  The  receipt  of  the  subscrip- 
tions, prior  to  July,  by  their  treasurer,  was  not  authorized  by 
either  the  trustees  or  the  conference.  The  resolutions  of  January, 
1821,  provided  for  a  deposit  of  the  collections  in  the  Savings 
Bank.  In  July,  it  appearing  that  they  had  come  into  the  trea-* 
surer's  hands,  the  conference  directed  him  to  hold  them  subject 
to  the  order  of  the  subscribers  to  the  fund,  and  discharged  them- 
selves from  any  farther  care  of  the  same. 

The  complainants  do  not  found  their  claim  upon  their  being 
subscribers  to  the  erection  of  the  new  church,  who  paid  their 
money  upon  the  faith  of  being  sustained  by  the  defendants^ 
They  do  not  allege  that  they  were  contributors  to  it.  A  few  of 
them  appear  to  have  participated  in  its  organization,  and  also  in 
the  subsequent  suit  in  equity. 

Although  the  dismissal  ef  that  suit  prevents  it  from  being  a 
technical  bar  to  a  new  suit  upon  the  same  state  of  facts ;  yet  I 
think  that  the  voluntary  abandonment  of  the  suit,  the  procuring 
St.  Matthew's  to  be  incorporated  as  a  distinct  society,  thus  effect-^ 
ing  an  entire  separation  from  the  old  church ;  and  the  subsequent 
lapse  of  time,  (about  sixteen  years,)  ought  to  preclude  those  par* 
ties  who  were  then  complainants,  from  any  farther  litigation  of  the 
matters  then  in  controversy. 

III.  The  complainants  found  another  portion  of  their  bill  upoti 
the  conditions  contained  in  the  deed  of  St.  Matthew's  Church 
executed  to  them  by  Benjamin  JKrdsall. 

The  conveyance  was  in  fee  simple,  with  certain  conditions 
therrin  expressed,  which  I  will  proceed  to  state*  1.  That  thd 
church  should  be  used  and  occupied  by  the  defendants  as  a  Lu* 
theran  Church,  in  which,  except  on  particular  occasions,  divine 
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service  should  be  performed  exclusively  in  English.  2.  That 
in  case  it  should  be  deemed  expedient  by  the  defendants  to  sell 
the  church)  they  should,  by  public  advertisement  in  a  prescribed 
mode,  offer  it  at  the  price  which  they  had  paid  (of  it|  and  the  cost 
of  subsequent  improvements,  to  such  Germans,  or  descendants 
of  Germans,  who  might  then  be  members  of,  or  pew^holders  in 
the  church ;  the  purchasers  binding  themselves,  and  their  succes- 
sors and  assigns,  to  use  and  occupy  it  as  an  English  Luth«ratt 
Church.  But  if  the  offer  was  not  accepted,  a  certificate  that  such 
offer  was  made  and  not  complied  with,  was  to  be  obtained  from  the 
Mayor,  Recorder,  or  First  Judge  of  the  city  of  New  York,  which 
certificate  should  be  conclusive  proof  of  its  contents,  and  then  the 
second  condition  was  to  be  void,  and  the  defendants  at  liberty  to 
convey  the  same  free  from  all  conditions,  except  the  seventh  and 
eighth.  3.  Bye*laws  and  regulations  for  the  government  of  8u 
Matthew's  were  to  be  made  by  the  church  council  of  thedefendanttf 
church,  together  with  their  minister,  and  the  minister  of  St.  Mat* 
thew's,  and  might  be  altered  or  revoked.  4.  The  trustees,  vestry 
and  congregation  of  the  defendants  were  to  call  the  first  pastor 
and  appoint  all  the  officers  of  St.  Matthew's,  and  fix  their  sala- 
ries. After  the  first  pastor,  the  male  members  or  pew4iolder8  of 
St.  Matthew's  were  to  ballot  for  a  pastor  and  recomm^id  him  to 
the  trustees  and  vestry  of  the  defendants,  who  were  to  accept 
him,  or  reject  him  and  appoint  another.  5.  St.  Matthew's 
Church  and  its  officers  were  to  be  governed  by  the  regulations 
to  be  made  as  before  mentioned.  6.  No  moneys  were  to  be  ex- 
pended or  debt  contracted  on  account  of  St.  Matthew's,  unless 
directed  or  authorized  by  the  trustees  of  the  defendants.  The 
7th.  Belated  to  the  permanent  closing  of  a  gate  on  an  alley  ad- 
joining the  church  lot  The  8th.  Was  in  reference  to  a  school 
being  kept  in  the  basement  There  was  a  further  proviso,  that 
the  defendants  should  not  keep  or  put  mortgages  on  the  property 
to  an  amount  exceeding  $16,000.  And  if  there  should  be  a  sale 
on  any  mortgage,  and  a  surplus  be  realized  beyond  the  incum- 
brances and  the  total  cost  to  the  defendantS|  it  was  to  be  paid  to 
the  Mayor  and  Becorder,  and  applied  by  them  to  build  or  pur- 
chase a  new  English  Lutheran  Church* 
The  points  made  by  the  complainants  upon  this  deed  are,  1, 


i 


NEW  YORK— D&CfiMfiBR,  1844.  233 


Cnmvatfet  ▼.  United  Gemwii  IiatlMimn  ChafehM)  fte. 

That  they,  the  coDgregation  of  8t.  Matthew^  as  corporators  of  the 
United  German  Lutheran  Churches,  and  also  as  a  distinct  con'- 
gr^ation>  are  parties  to  the  deed^  and  interested  in  its  conditions^ 
2.  That  Birdsall  did  not  and  could  not  destroy  their  interest  in 
those  conditions  by  his  release  to  the  defendants.  And  3.  That 
the  defendants  conduct  and  acts  in  respect  of  the  conditions  after 
the  release,  were  a  contemporaneous  exposition  of  their  effect^  in 
accordance  with  the  complainants  claim. 

The  complainants  have  entirely  failed  to  prove  any  trust  of 
understanding  between  the  corporation  of  the  United  Churches 
and  Birdsall,  prior  to  their  purchase  of  St.  Matthew's^  other  than 
what  may  be  derived  from  the  deed ;  or  any  trust  which  at* 
tached  to  Birdsall  on  his  purchase  at  the  auction  sale» 

Mr.  Birdsall,  within  about  a  year  after  his  sale  of  the  church, 
published  a  pamphlet  giving  an  account  of  his  agency  in  that  af* 
fair,  and  he  testifies  that  the  pamphlet  is  true  in  every  thing  but 
a  matter  of  opinion  therein  eitpressed.  In  that  publication  it  ap* 
pears  that  the  sale  of  the  church  at  auction  was  positive  and 
without  reserve,  and  the  auctioneer  notified  bidders  that  the  of- 
ficers of  the  church  had  not  authorised  any  person  to  bid  for  their 
account;  and  whoever  did  bid,  would  do  it  on  their  own  respon- 
sibility ;  *  and  Birdsall,  in  his  written  proposition  to  the  defend- 
ants, announced  that  he  had  made  the  purchase  solely  and  on  his 
own  account 

He  testifies  that  one  indticement  for  his  selling  the  church  to 
the  defendants  was,  his  believing^  from  conversations  with  in* 
dividuals  in  their  society,  including  their  minister,  that  it  would 
be  kept  as  an  English  Lutheran  Churchi 

All  this  was  expressed  in  the  conditions  which  were  insetted 
in  bis  grant  to  them,  and  whatever  was  not  expressed,  must  be 
taken  as  abandoned  before  the  completion  of  their  purchase. 

It  is  plain  that  Mr.  Birdsall  bad  a  perfect  title  to  the  church, 
unaflbcted  by  any  trust  or  understanding.  lie  could  have  sold 
it  to  the  Roman  Catholics^  if  he  had  thought  proper  to  do  so. 
His  pamphlet  shows  that  he  did  intend  to  sell  it  to  the  flpisco- 
palians  if  he  could  not  sell  to  the  defendants  Whatever  was  the 
consideration  of  the  sale,  it  was  therefore  a  consideration  in  which 
he  was  interested  solely  and  exclusivelyi    Looking  at  the  deed 
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for  our  information,  we  learn  that  he  sold  the  church  in  consid- 
eration of  the  price  which  he  had  paid  for  it,  and  of  the  condi- 
tions under  which  the  grantees  received  it. 

It  is  said  that  the  property  was  then  worth  $30,000.  It  had 
brought  but  $22,750,  at  a  public  sale  two  months  before,  which 
is  one  test  of  its  value.  But  assuming  that  it  was  worth  $80,000 : 
the  difference  of  $7260  belonged  to  Birdsall^  and  to  him  alone,* 
On  that  assumption,  I  may  say  that  on  the  sale  being  made  to 
the  defendants,  they  contributed  $22,750,  and  Mr^  Birdsall 
$7250,  to  the  common  object  of  vesting  the  church  in  the  defen«* 
dants  corporation  for  charitable  uses.  The  defendants  already 
had  in  possession  their  $22,760^  for  a  specified  charitable  use, 
from  which  they  could  not  divert  it,  viz. :  the  support  of  the 
Evangelical  Lutheran  doctrine  and  worship.  If  language  were 
to  be  deemed  a  portion  of  the  use  on  which  they  held  it,  (which 
is  one  of  the  points  urged  by  the  complainants  in  reference  to  a 
prior  era  of  their  church,)  then  they  could  only  apply  that  prop- 
erty for  the  support  of  German  preaching,  and  the  diversion  of  it 
in  the  purchase  from  Birdsall  to  the  maintenance  of  English 
preaching,  would  have  been  a  clear  breach  of  trust* 

But  waiving  that  point,  this  corporation  invested  the  $28,760^ 
for  the  eleemoeynary  purposes  of  its  institution  ;  and  Mr.  Bird- 
sail  invested  the  $7250,  having  in  view  the  English  tongue,  as 
the  instrument  to  be  used  in  effecting  those  purposes. 

The  inquiry  then  is,  what  was  the  nature  of  the  estate,  l^al 
and  equitable,  which  the  defendants  acquired  by  BirdsalPs  deed  ? 
On  the  one  hand,  it  is  contended  that  the  estate  was  conditional ; 
on  the  other  hand,  that  it  was  a  trust* 

In  the  first  place,  the  lauguage  of  the  deed  is  that  of  a  grant 
upon  conditions.  The  words  are,  "  upon  the  amditums  fMow- 
ing^  and  "  provided^  fievertheless/'  &c. 

When  the  deed  was  executed,  there  was  no  person  except 
Birdsall,  who  had  an  interest  in  the  conditions,  or  could  enforce 
them.  In  a  trust,  the  cestui  que  trusty  or  beneficiary,  can  require 
it  to  be  executed.  Here  there  was  no  person,  or  class  of  persoaSi 
then  in  being,  who  were  named  as  eestuis  que  trustj  or  who 
were  intended  as  such.  The  deed  discloses  none.  It  cannot  be 
that  the  congregation  of  the  extinct  corporation  of  8t*  Hal- 
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thew*8  was  in  view,  because  the  proof  shows  that  they  had  al- 
ready left  and  oi^anised  the  new  church  of  St.  James,  or  were 
engaged  in  organizing  it,  and  presently  attached  themselves  to 
ft.  Nor  can  it  be  said  with  propriety,  that  the  prospective  Eng- 
lish congregation  which  was  to  be  gathered  in  St.  Matthew*s 
under  the  new  arrangement,  were  the  cestuis  que  trust.  The 
deed  ahows  that,  so  far  as  they  were  to  belong  to  any  class  or 
society  known  to  the  law,  that  congregation  was  to  be  a  depen- 
dency, a  species  of  colony  of  the  United  Churches ;  and,  like 
many  colonies  of  modern  nations,  were  to  be  governed  by  the 
parent  state,  without  having  any  voice  or  part  in  such  govern- 
ment. In  short  they  were  not  to  be  corporators  or  members  of 
the  United  Churches.  They  might  become  members  of  the 
English  congregation  of  St.  Matthew's,  and  worship  in  the 
church,  so  long  as  the  owners  should  think  it  meet  to  hire  pews 
to  them,  and  keep  up  the  English  service  there.  The  extent  of 
their  right  would  be  for  the  year  that  they  rented  their  pews. 
No  one  could  compel  the  defendants  to  admit  him  to  hire  a  pew 
in  the  first  instance,  or  to  continue  it  to  him  a  second  year.  And 
no  member  of  the  English  congregation  to  be  convened  there, 
could  have  a  vested  right  in  any  thing  pertaining  to  the  church 
beyond  the  period  for  which  he  rented  a  pew,  or  contributed  in 
some  other  form  prescribed  by  the  defendants,  to  the  support  of 
the  service  in  such  church.  In  either  mode,  his  right  would 
rest  upon  his  compact  with  the  defendants  for  the  period  speci- 
fied for  such  pew-rent  or  contribution,  and  not  upon  Birdsalt's 
deed.  I  am  convinced  that  the  deed  contained  no  trust  for  any 
person  or  persons,  or  any  class  of  persons,  who  could  claim  for 
themselves  the  character  of  cesiuis  que  trust. 

The  only  rational  mode  of  construing  the  deed,  is,  to  hold  that 
it  created  a  charitable  use;  the  fund  for  which  flowed  from  the 
defendants  and  Mr.  Birdsall.  They  were  the  exclusive  donors  of 
the  charity.  In  this  deed  they  defined  its  purposes,  and  created 
the  defendants  the  almoners  for  its  dispensation.  As  such  almon- 
ers, the  defendants  were  vested  with  the  exclusive  power  of  se- 
lecting the  objects  of  the  charity.  They  could  admit  whom  they 
pleased  to  hold  pews  in  the  church ;  they  conid  exclude  such  as 
they  pleased,  including  Mr.  Birdsall  himself.    But  they  could 
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!      not  suspend  the  exercise  of  the  charity,  by  discontinuing  Eng- 

>      lish  preaching,  and  devoting  the  church  to  some  other  use ;  at 

j      least  without  the  consent  of  their  associate  donor.    In  using  the 

word  charity^  I  intend  it  only  in  its  proper  legal  sense,  which 

embraces  churches,  colleges,  and  all  eleemosynary  institutions. 

To  recur  to  the  complainants  view,  what  were  the  vested  rights 
which  any  one,  or  all  of  the  English  congregation  which  the 
Rev,  Mr.  Geissenhainer,  Jr,  collected  together  in  St.  Matthew's 
under  the  new  regime  in  1827,  had  under,  or  by  virtue  of  this 
deed  ?  Neither  the  one  nor  the  whole  were  donors  of  the  fund, 
grantees  of  the  estate,  or  heirs  to  the  conditions  reserved.  They 
were  simply  Lutherans  who  had  come  into  that  congregation  to 
worship,  because  they  approved  of  the  service  and  the  locality. 
They  contributed  nothing  but  their  pew  rents,  and  for  those  they 
received  the  stipulated  remuneration  in  the  occupation  of  the 
pews,  and  having  the  English  servioe  administered  to  them  un« 
der  the  defendants  auspices,  and  chiefly  at  their  expense.  When 
their  terms  in  the  pews  expired,  their  interest  in  a  legal  sense 
was  at  an  end. 

I  will  put  a  parallel  case,  by  way  of  illustration.  Two  beuev* 
olent  persons  propose  to  try  the  experiment  of  establishing  a 
Lutheran  Church  in  the  eastern  part  of  our  city^  for  the  benefit 
of  German  emigrants,  and  to  that  end  to  have  the  service  in  Ger- 
man, as  long  as  it  should  be  deemed  expedient.  One  contributes 
^,000 ;  and  the  other  tSOOO.  They  buy  a  suitable  place  o{ 
worship,  procure  it  to  be  conveyed  to  a  mutual  friend,  expressing 
the  donors  names^  and  the  objects  for  which  it  is  to  be  used. 
The  largest  contributor  undertakes,  in  addition,  to  pay  the  expen- 
ses of  sustaining  the  service.  He  accordingly  hires  a  minister, 
the  house  is  opened  for  public  worship,  sundry  German  residents 
come  in  and  form  a  spiritual  society,  and  the  service  is  kept  up 
for  three  years  at  a  considerable  cost  to  the  principal  donor.  He 
then  finds  that  the  society  is  but  a  handful,  and  he  concludes  it 
is  not  sufficiently  numerous  to  warrant  the  expense  which  is  re- 
quired to  keep  up  the  German  service.  He  confers  with  his 
associate  donor,  who  agrees  with  him  in  this  conclusion ;  and 
the  associate,  in  consideration  of  the  other's  having  sustained  the 
service  three  years,  and  his  undertaking  to  devote  the  edifice 
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which  they  bought  to  pious  uses  for  all  time  to  come,  joins  with 

the  principal  donor  and  the  friend  in  whom  the  legal  title  is 

I    vested,  in  executing  a  conveyance,  transferring  the  title  to  the 

/    principal  donor,  dischai^ed  from  all  conditions,  save  that  it  be 

i     perpetually  devoted  to  the  substituted  pious  uses. 

Could  any  member  of  the  German  Society  collected  in  such 
church,  gainsay  such  a  transfer  1    Most  assuredly  not 

It  would  doubtless  be  unpleasant  to  that  society  to  be  brok^i 
up  and  dispersed.  But  they  would  have  acquired  no  legal  right 
to  be  kept  together  at  the  expense  and  charge  of  the  founders. 
If  strong  enough  to  buy  a  place  of  worship  and  sustain  them- 
selves, they  could  still  continue  together.  If  not  able  to  do  that^ 
it  is  a  misfortune,  for  which,  in  their  case,  there  is  no  remedy. 
They  have  no  vested  right,  which  enables  them  singly,  or  as  a 
.class,  to  insist  that  they  shall  always  have  the  benefit  of  the 
church  and  the  service  so  provided. 

If  the  donors  had  both  died  without  any  revocation,  the  chari- 
ty would  have  to  be  enforced,  in  the  name  and  behalf  of  the 
sovereign  people  by  their  Attorney  General.  I  speak  of  a  chari- 
ty which  is  not  vested  in  any  corporate  body.  And  it  would  be 
no  longer  revocable,  or  subject  to  alteration,  except  by  the  leg* 
islature.  {Aiiorney  General  v.  Mayer  of  Rochester^  S  Simons' 
R.34.) 

Almost  all  charitable  uses  raised  by  a  single  individual  have 
been  given  by  will.  Hence  we  have  very  few  instances  of  any 
revocation  or  change  in  them,  made  by  the  donors ;  and  no  ad^ 
judication  respecting  them,  so  far  as  I  have  seen. 

Without  going  the  length  of  holding  that  an  unqualified  gift 
for  a  charitable  object  when  executed  by  delivery,  may  be  re- 
voked  or  diverted  by  the  donor ;  I  have  no  doubt  but  that,  in  the 
case  before  me,  it  was  perfectly  competent  for  Mr.  Birdsall  to  re- 
lease, and  extinguish  the  conditions  which  he  had  annexed  to 
the  grant  of  this  property.  They  were,  by  operation  of  law, 
reserved  to  him  as  the  grantor  in  the  deed.  (Cruise's  Digest, 
Title  13,  ch.  1,  §  17,  and  ch.  2,  }  42  to  60.)  He  was  the  only 
person  from  whom  the  consideration  (if  any  there  were)  for  those 
conditions  had  proceeded,  j  No  person,  or  persons,  had  acquired 
a  vested  interest  in  thdrperformance.     The  interests  of  the 
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English  congregation  did  not  continue  beyond  the  day  of  the 
annual  renting  of  the  pews,  and  rested  more  upon  the  contract 
for  the  pews,  than  upon  the  conditions  in  the  deed.  That  tem- 
porary and  usufructuary  right  was  respected  by  the  defendants. 

When  the  defendants  found,  in  1830,  after  a  fair  trial  of  the 
experiment,  that  it  did  not  answer  their  expectations,  they  were 
at  liberty  to  s*ell  the  church  to  any  person  or  society,  after  offer- 
ing it  to  the  English  Lutherans  then  worshipping  there.  No 
one  can  imagine  on  the  case  before  me,  that  the  mere  handful 
then  remaining  in  St.  Matthew's  would,  or  could  have  purchased 
it.  Other  Lutherans  were  not  embraced  in  the  terms  of  the  pre- 
emption. It  had  virtually  come  to  this  point,  that  the  defen- 
dants would  no  longer  waste  their  income  to  furnish  English 
preaching  in  an  empty  church ;  and  unless  permitted  to  use  it 
for  their  own  large  congregation,  would  have  sold  it  absolutely. 
The  alternative  was  thus  presented  to  Mr.  Birdsall,  whether  it 
should  be  sold  and  thus  go  to  strange,  and  perhaps  obnoxious 
owners,  or  whether  he  would  discharge  the  conditions  in  his 
deed,  thereby  securing  its  perpetual  devotion  to  the  purposes  of 
a  Lutheran  Church.  He  preferred  to  relinquish  the  use  of  the 
English  tongue,  to  suffering  it  to  be  desecrated  by  strangers  to 
the  Lutheran  faith.  The  only  change  made  by  the  release,  was 
to  leave  the  defendants  at  liberty  to  use  such  language  as  they 
pleased.  I  speak  now  of  the  real  and  essential  change.  I  have 
no  doubt  of  his  right  to  permit  this  change  ;  and  I  cannot  say 
that  he  acted  unwisely. 

The  release  executed  by  Birdsall  on  the  2d  of  April,  1830i 
therefore  discharged  the  defendants  from  the  conditions  con- 
tained in  his  deed  of  the  property  in  question ;  and  from  that 
time  they  held  it  subject  only  to  its  being  used  as  a  Lutheran 
Church. 

The  offer  to  sell,  subsequently  made  by  the  defendants  in  the 
terms  of  the  second  condition,  and  their  treating  with  the  Eng- 
lish vestry,  and  allowing  English  preaching  half  the  time,  can- 
not affect  their  legal  rights.  There  was  no  waiver  at  any  time ; 
and  if  in  January,  1840,  the  then  trustees  had  been  persuaded 
that  Birdsall's  release  was  unavailing,  and  had  expressed  that 
opinion,  it  would  be  of  no  weight ;  of  no  more  than  was  Bird- 
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sail's  assertion  in  his  pamphlet,  that  he  had  the  unquestioned 
right  to  release  if  he  pleased.  A  mistaken  view  of  the  law,  and 
of  their  rightS|  could  not,  of  itself,  change  the  law,  or  impair 
those  rights* 

I  haye  said  nothing  of  the  standing  of  these  complainants  in 
respect  of  this  question.  Some  of  them,  certainly,  persent  a  curi-* 
ous  claim,  when  they  ask  the  court  to  declare  that  they  are  or 
were  parties  to  BirdsalFs  deed,  or  interested  in  its  conditions.  I 
allude  to  the  nine  complainants  who  were  the  vestry  of  St« 
James's  Church. 

It  is  illustrative  of  the  expansive  as  well  as  vague  and  indefi* 
nite  character  which  is  sought  to  be  impressed  upon  the  condi* 
tions  in  this  deed,  that  a  separate  and  distinct  incorporated 
church,  which  never  worshipped  in  St.  Matthew's  up  to  the  com<> 
mencementof  this  suit,  should  be  struggling  under  cover  of  those 
conditions,  to  effect  a  permanent  lodgement  of  its  whole  body,  in 
that  church  edifice. 

I  am  called  upon  to  uphold  those  conditions,  not  in  favor  of 
the  congregation  which  came  in  under  Mr.  Geissenbainer^  Jr^ 
and  gradually  wasted  away  between  1827  and  1840 ;  but  in  fa- 
vor of  an  entirely  distinct  society,  whose  real  grounds  for  com- 
ing into  this  church  appear  to  be,  that  they  are  Lutherans,  wor- 
ship in  English,  number  among  their  members  several  who  in 
bye-gone  years  worshipped  in  St  Matthew's,  and  that  the  church 
had  become  conveniently  empty  of  English  worshippers,  so  that 
there  was  room  for  St.  James's. 

As  to  the  allegotion  that  the  defendants  pursued  a  tortuous 
course  to  obtain  a  partial  possession  of  the  church,  and  there- 
upon to  turn  out  the  English  party ;  it  is  sufficient  to  say,  that 
they  took  the  full  and  entire  possession  in  December,  1826,  when 
the  prior  English  church  of  St.  Matthew's  left  in  a  body  and 
went  to  St.  James's.  The  defendants  have  had  the  legal  pos- 
session ever  since.  Their  allowing  an  English  congregation  to 
worship  in  the  church,  was  no  ouster  of  their  own  possession. 

Some  stress  was  laid  upon  the  contribution  of  members  of  St. 
Matthew's  towards  the  defendants  purchase  of  Birdsall. 

The  only  proof  on  this  subject  is  the  admission  in  the  answer, 
which  iSf  that  at  the  time  of  the  purchase,  4^2613  69  was  by 
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▼arious  persons  contributed  towards  enabling  the  defendants  to 
make  the  experiment  of  maintaining  English  worship  in  St 
Matthew's.  It  does  not  appear  that  any  of  the  complainants,  or 
any  prior  member  of  St.  Matthew's  Churchy  contributed*  And 
it  is  proved  that  the  experiment,  for  three  years,  cost  the  defen- 
dants nearly  double  the  amount  so  contributed. 

The  omission  of  the  word  "  assigns,"  in  BirdsalPs  release,  was 
urged  as  showing  that  he  did  not  mean  to  discharge  the  whole, 
or  more  than  his  own  right  as  a  member  of  St.  Matthew*s  con- 
gregation. The  release  was  to  the  corporation  and  their  succes- 
sors.   No  other  words  were  necessary  to  release  in  fee. 

lY.  There  remains  one  prominent  point  on  which  the  com- 
plainants ask  a  decree,  yiz,  the  offer  of  the  defendants  to  sell  St. 
Matthew's,  as  made  in  December,  1839.  and  the  complainants 
acceptance  of  that  offer  in  January,  1840.  This  is  insisted  upon 
as  a  contract,  which  should  be  specifically  performed. 

Although  the  point  is  based  upon  a  contract,  some  other  mat- 
ters are  brought  in  with  it,  which  I  will  first  mention. 

Thus  it  is  connected  with  the  second  condition  contained  in 
Birdsall's  deed;  which  having  been  released,  has  no  bearing 
upon  the  case.  And  the  recorder's  certificate  is  of  no  conse- 
quence, except  as  it  contains  terms  making  a  part  of  the  offer  to 
sell. 

So  the  idea  that  the  complainants,  or  the  parties  offering  to  ac- 
cept and  buy  the  property,  have  a  right  to  set-off  the  Union  bond, 
or  any  thing  else,  against  the  purchase  money,  is  to  be  laid  wholly 
out  of  view. 

The  defendants  are  to  be  regarded  as  the  owners  in  fee  in 
possession  of  this  property,  subject  to  no  restriction  except  that  it 
shall  be  used  for  a  Lutheran  Church. 

I  will  now  look  into  the  offer  and  the  acceptance* 

The  offer  was  signed  by  the  Secretary,  and  porporled  to  be 
and  was  made  by  order  of  the  defendants  trustees*  It  described 
the  property  sufficiently,  and  offered  to  sell  it  "  to  such  Oermatts 
or  descendants  of  Germans  who  may  be  members  of  or  peuh 
holders  in  St.  Matthew's  Church,  at  922,750,  the  purchasers 
binding  themselves,  their  successors  and  assigns,  to  use  and  oc- 
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eupy  the  same  as  a  Lutheran  Church)  in  which  divine  service 
shouM  be  pe)rformed  in  the  English  tongue.  The  notice  stated 
that  the  board  of  trustees  would  meet  at  St.  Matthew's  Church  at 
eight  o'clock  P.  M.  on  the  3d,  10th,  17th,  24th,  and  3lst  of  Jan^ 
uary,  1840,  in  the  vestry  room,  and  that  written  applications  (o 
purchase^  designating  the  names  and  addresses  of  the  proposed 
purchasers,  would  be  received  by  the  board)  if  delivered  to  their 
attorney,  Mr»  Derry. 

The  first  acceptance  tendered,  was  dated  January  6th,  1640^ 
and  was  signed  by  Mr.  Caromeyer,  one  of  the  complainants,  and 
he  thereby  agreed  to  take  the  church  for  the  sum  of  $22,750,  in 
trust  for  an  English  Lutheran  congregation  in  said  churcht  Thd 
*'  Terms  of  payment  to  be  agreed  upon,'^ 

Mr.  Cammeyer  was  the  descendant  of  a  German,  and  a  mem* 
ber  and  pew-holder  in  St  Matthew's  Church. 

The  second  acceptance^  dated  January  16th,  1840,  was  signed 
by  Messrs.  Birdsall,  Otten,  Reinicke,  Aims,  Surre,  and  Cam^^ 
meyer,  as  a  committee  of  Germans  or  descendants  of  Germatis  as 
described  in  the  offer,  duly  appointed.  It  ratifies  Mr.  Cam* 
meyer's  acceptance,  (which  was  inclosed  in  it  and  again  sent^) 
and  thereby  in  behalf  of  their  constituents,  they  agreed  to  pur- 
chase the  church  on  the  terms  in  the  defendants  notice  men^* 
tioned,  provided  a  good  and  available  title  were  given  under  the 
authority  of  the  court  cf  chancery^  or  otherwise  as  counsel  might 
advise.  They  claimed  a  written  assent  on  the  part  of  the  de- 
fendants, and  notified  them  that  their  omission  to  give  such  aft* 
swer,  would  be  taken  as  a  tacit  assent,  and  the  contract  enforced 
accordingly.  The  word  ^^ purchaser"  was  appended  to  Mn 
Cammeyer's  signature* 

On  the  29th  of  January,  1840,  another  letter  was  delivered  to 
the  defendants  board,  signed  by  Messrs.  Cammeyer,  Otten,  Ke- 
inicke,  and  Birdsall,  as  a  committee ;  informing  the  board,  that 
so  soon  as  the  deed  was  prepared  by  them  and  approved  of  by 
the  committee's  counsel)  Mri  Anthon,  the  signers  would  pay  then! 
the  price,  which  they  were  then  ready  to  do.  The  deed  to  be 
made  to  such  persons  in  trust  for  the  congregation  of  St.  Mat- 
thew's, as  counsel  on  both  sides  might  deem  discreet ;  and  the 
committee  were  prepared)  in  the  mean  time^  to  execute  any  eon' 
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tract  to  bind  the  congregation  of  St  Matthew's  which  might  bt 
deemed  pnident,  and  which  might  be  approved  by  their  counsel. 

The  defendants  made  no  answer  to  either  of  these  proffers  or 
acceptances. 

It  is  charged  upon  them  that  they  were,  not  sincere  in  offering 
to  make  the  sale ;  and  their  course  in  omitting  to  answer  the  per- 
sons  proposing  to  accept,  or  to  explain  to  them  wherein  their  {ho* 
posals  were  deficient,  gives  color  to  the  accusation.  With  the 
morality  of  the  proceeding,  this  court  has  no  concern.  I  am  not 
to  decide  whether  they  did  right.  It  is  my  duty  to  ascertain 
whether  they  entered  into  an  obligatory  contract  for  the  sale  of 
this  property. 

And  1.  It  is  objected  that  the  defendants  offer  was  made  to 
the  world  at  large,  or  to  a  large  class  of  persons ;  and  that  there 
could  be  no  contract  until  the  portion  of  such  class  which  pro- 
posed to  accept,  was  ascertained  and  accepted  by  the  defendants 
as  the  purchaser. 

There  is  much  force  in  this  argument,  especially  as  it  is  conr 
tended  on  the  other  side,  that  a  part  only  of  the  class  described 
in  the  notice,  were  entitled .  to  avail  themselves  of  the  offer. 
Thus,  if  after  the  offer  of  acceptance  made  by  Mr.  Cammeyer,  or 
after  the  second  acceptance  tendered,  and  within  the  time  limited, 
there  had  been  another  acceptance  tendered  by  four  other  Ger« 
man  pew-holders  in  St.  Matthew's :  to  which  set  of  purchasers 
would  the  defendants  be  bound  ?  And'  if,  on  receiving  the  first 
proposal,  they  had  executed  a  deed  accordingly,  would  that  re- 
lieve them  from  the  consequences  of  the  last  proposal  ?  There 
is  nothing  in  the  notice  which  gives  to  the  first  acceptors  any 
preference  over  any  others  who  may  come  in  before  the  31st  ot 
January. 

The  difficulty  can  be  obviated  only  by  holding,  that  all  the 
class  described,  should  join  in  the  acceptance ;  or  that  there  would 
be  no  contract,  until  the  defendants  had  received  and  accepted 
the  proposal  of  such  of  the  class  as  should  offer  to  purchase. 
The  clause  in  the  notice  relative  to  receiving  applications  to 
purchascj  corroborates  the  latter  construction.  On  neither 
ground,  are  the  defendants  liable  to  complete  the  sale. 

2.  It  is  evident  that  the  notice  contemplated  no  executory  amf- 
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iraci  bet\^een  the  parties.  It  was  an  offer,  for  a  fixed  price,  with 
notice  of  the  times  and  place  where  the  board  of  trustees  were  to 
be  fouad  to  complete  the  sale.  They  designed  to  receive  the  ap- 
plications, act  upon  it,  receive  the  price,  and  deliver  a  deed.  It 
was  not  necessary  that  they  should  add  to  their  notice,  that  the 
sale  would  be  for  cash.  The  law  adds  that,  where  there  is  no 
offer  or  agreement  to  sell  on  credit.  Boys  v.  Ayerstj  6  Madd. 
(1  Madd.  &  Gdld.)  316,  325;  Hogan  v.  Shorb,  24  Wend.  460, 
per  Bronson,  J. 

3.  If  any  acceptance  short  of  that  of  the  whole  class  of  pew- 
holders,  Germans  or  the  descendants  of  Germans,  would  have 
met  the  offer,  it  should  have  been  unconditional,  and  given  the 
names  and  addresses  of  the  proposed  purchasers.  And  it  should 
have  been  followed  up,  by  a  tender  or  direct  offer  to  the  board, 
to  pay  them  the  price.  (  Wells  v.  Smithy  7  Paige,  23,  24 ;  per 
Chancellor.) 

There  is  no  proof  of  any  such  tender  or  offer.  The  letter  of 
the  29th  of  January,  announces  that  they  are  ready  to  pay  the 
price,  as  soon  as  the  deed  is  prepared  and  is  approved  by  their 
counsel.  That  was  not  sufficient;  but  if  it  were,  it  is  not 
proved. 

There  is  no  evidence  of  any  intention,  on  the  part  of  any  or  all 
of  those  proposing  to  accept  the  offer  of  sale,  actually  to  pay  the 
922,750,  or  any  part  of  it ;  much  less  that  they  were  prepared  to 
pay  it  On  the  contrary,  the  claims  made  in  the  bill,  and  the 
points  and  ai^uments  of  the  complainants  at  the  hearing,  show 
beyond  question,  that  they  did  not  intend  to  pay  for  the  property 
otherwise  than  by  setting  off  against  the  purchase  money,  the 
Union  bond  and  the  various  other  equities  which  have  been  here- 
tofore examined*  If  those  claims  had  been  valid,  and  the  accept- 
ance tendered  had  completed  a  contract,  these  parties  could  not 
have  offset  them  and  required  a  deed.  It  was  a  sale  for  cash, 
not  for  old  claims.  By  the  acceptance,  the  parties  agreed  to  pay 
in  cash.  And  they  must  pay  or  tender  it,  or  they  lose  the  benefit 
of  the  purchase.  (See  Dawson  v.  Dawson,  8  Sim.  346.)  Where 
the  sale  is  on  a  credit,  the  case  would  be  different. 

There  are  many  other  questions  arising  upon  the  force  of  the 
defendants  offer  and  the  alleged  accepfance. 
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4.  In  relatioa  to  the  first  proposal^  which  was  made  by  Mr« 
Cammeyer, 

The  defects  in  it  are  two.  Firsi^  it  is  made  by  Mr.  C.  alone, 
whereas  the  offer  of  the  defendants  cannot  be  satisfied  by  the  ac- 
ceptance of  less  than  two  of  the  prescribed  class  of  persons.  The 
clause  by  which  he  proposes  to  take  the  church  in  trust  for  aa 
English  Lutheran  congregation,  does  not  remedy  this  difficulty. 
There  would  still  be  bu(  a  single  purchaser,  and  if  conveyed  in 
trust,  but  a  single  trustee,  neither  of  which  events  is  contempla- 
ted by  the  offer  of  sale. 

Second.  It  is  an  insuperable  defect,  that  Mr,  Cammeyer  did 
not  accept  unconditionally  and  without  qualification.  Instead 
of  saying  he  would  take  the  church  and  pay  the  price,  which 
would  have  been  an  agreement  to  pay  in  cash ;  his  acceptance 
was  clogged  with  a  proviso  that  the  terms  of  payment  were  there- 
after to  be  agreed  upon.  In  other  words,  it  was  no  more  than 
saying  that  he  was  ready  to  buy  at  923,750,  if  they  could  agree 
upon  the  terms  of  payment. 

There  was  no  meeting  of  the  minds  of  the  contracting  parties 
upon  all  the  essential  points  of  the  agreement.  One  proposed  a 
payment  in  cash  in  hand,  the  other  a  payment  in  some  other 
mode  or  time  to  be  settled  between  them.  This  was  not  an  ac- 
ceptance of  the  offer.  In  Elia^on  v.  Henshaw^  4  Wheaton's  R. 
225,  the  plaintiff  wrote  to  the  defendant  offering  to  buy  two  or 
three  hundred  barrels  of  flour  at  a  certain  price,  and  requested 
an  answer  whether  the  offer  was  accepted,  by  the  return  of  the 
freight  wagon  which  carried  the  letter.  The  letter  was  written 
near  Harper's  Ferry.  The  wagon  did  not  return  there,  and  the 
defendant  answered  the  letter  by  mail,  addressed  to  Georgetown 
where  the  plaintiff  resided,  and  thereby  accepted  the  offer.  It 
was  decided  that  the  acceptance  being  communicated  to  a  differ- 
ent place  from  that  indicated  by  the  plaintiff,  imposed  no  bind* 
ing  obligation  upon  him,  Mr.  Justice  Washington,  delivering  the 
opinion  of  the  court,  said  that  the  offer  of  a  bargain  by  one  person 
to  another,  imposes  no  obligation  upon  the  former  until  it  is  ac- 
cepted by  the  latter  according  to  the  terms  in  which  it  was  made. 
Any  qualification  or  departure  from  those  terms,  invalidates  the 
offer,  unless  the  same  be  agreed  to  by  the  person  who  made  it. 
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Mr.  Sugden,  spaaking  of  contracts  by  letters  between  the  par- 
tiesi  sayS|  <*  The  letters  will  not  constitute  an  agreement,  unless 
the  answer  to  the  offer  is  a  simple  acceptance,  without  the  intro« 
duction  of  any  new  term.^  (I  Sugd.  on  Vendors  and  Porch.  165 
—(118)  Chapt.  3,  Sec.  3,  §  14) 

The  English  authorities  fully  sustain  this  doctrine. 

In  Kennedy  v.  Lee^  3  Merirale,  450,  451,  Lord  Eldon  held, 
that  where  the  acceptance  of  a  proposal  of  sale,  left  some  essen- 
tial  particulars  to  be  afterwards  settled,  there  was  no  evidence  of 
a  contract    In  Boys  v.  Ayerst^  6  Madd.  (1  M.  &  Geld.)  316, 
321,  the  offer  provided  for  payment  within  a  fortnight  after  a  cer- 
tain building  should  be  removed  from  the  premises  sold.    The 
acceptance  was  to  pay  within  a  fortnight  after  its  removal,  the 
plaintiff  to  name  the  time  wHhin  which  it  should  be  removed 
and  such  time  to  be  inserted  in  a  formal  agreement.    It  was  held 
diat  the  latter  clause  added  a  further  term  to  the  offer,  which  re- 
quired the  assent  of  the  other  party  before  it  became  a  contract. 

In  Holland  v.  Eyre,  2  Sim.  &,  St.  194,  the  proposal  was  to 
buy  of  Holland,  a  lease  for  ninety-seven  years,  which  he  was  to 
have  of  one  Burton.  Holland's  letter  in  answer,  accepted  the 
offer,  and  agreed  to  grant  a  lease  to  Eyre  on  the  same  terms  as 
the  lease  he  held  from  Burton.  It  was  held  that  Eyre  was  not 
bound,  because  his  offer  was  to  take  an  assignment  of  the  lease 
and  the  acceptance  was  restricted  to  granting  an  under  lease. 

In  Ratledge  v.  Grant,  4  Bing.  653,  (1  Moore  &  Payne,  71 7 
S.  C.,)  the  defendant  offered  in  writing  to  purchase  a  house  on 
specified  terms ;  possession  to  be  given  on  or  before  the  25th  of 
July  then  next,  and  the  plaintiff  to  give  an  answer  within  six 
weeks.  On  the  6th  of  April,  and  within  three  weeks,  plaintiff 
wrote  a  note  to  the  defendant  accepting  the  offer,  and  stating  he 
will  give  possession  on  the  1st  of  August  then  next.  Defendant 
on  the  7th  of  April  wrote,  desiring  to  withdraw  his  proposal,  and 
the  plaintiff  would  not  assent.  After  this,  and  within  the  six  weeks, 
the  defendant  withdrew  his  proposal,  and  the  plaintiff  sent  a  note 
to  him  acceding  to  his  original  offer,  and  agreeing  to  give  pos- 
session on  or  before  the  25th  of  July.  The  plaintiff  tendered  i^ 
conve3rance,  and  the  possession  before  that  day,  which  being 
rejected,  he  sued  the  defendant  upon  the  contract.    The  court 
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decided,  that  before  the  offer  was  accepted,  the  defendant  might 
withdraw  it ;  and  that  the  plaintiff's  first  note  accepting  with  a 
modification  as  to  the  possession,  was  not  an  acceptance  of  the  offer. 
The  Chief  Justice  said,  that  until  both  parties  are  agreed,  either 
has  a  right  to  be  off. 

In  Smith  V.  Surnam,  9  Bam.  &  Cres.  661,  Smith,  the  owner 
of  growing  trees,  agreed  verbally  with  Surnam,  to  sell  him  the 
timber  at  so  much  per  foot.  Afterwards  Smith  wrote  to  Surnam 
requiring  him  to  pay  for  the  timber  which  he  had  bought  of 
Smith.  Surnam  wrote  a  letter  in  answer,  stating  that  he  had 
bought  the  timber,  but  it  was  to  be  sound  and  good,  and  that  it 
was  not  sound. 

It  was  held  to  be  a  contract  for  the  sale  of  goods,  and  not  for 
an  interest  in  lands.  And  that  as  the  purchaser  did  not  in  his 
letter  recognize  the  absolute  contract  described  in  the  vendor's 
letter,  but  stated  one  conditionally  as  to  quality,  there  was  no  note 
in  writing  of  the  bargain  to  satisfy  the  ^atute  of  frauds. 

In  Hyde  v.  Wrench,  3  Beavan,334,  the  defendant  by  writing, 
offered  to  sell  a  farm  for  £1000,  The  complainant,  in  answer 
to  this,  offered  him  £950 ;  which,  after  a  few  days  consideration, 
the  defendant  declined.  On  the  day  he  received  the  refusal  to 
take  £950,  the  complainant  wrote  a  letter  agreeing  to  the  terms 
of  the  offer  at  £1000.  No  specific  answer  was  made  to  this 
letter.  On  a  bill  to  compel  the  defendant  to  perform  the  agree* 
ment,  the  court  decided  that  no  binding  contract  existed  between 
the  parties.  That  by  the  offer  of  £950,  the  complainant  rejected 
the  offer  to  sell  at  £1000,  and  it  was  not  competent  in  him  to 
revive  the  proposal  of  the  defendant  by  subsequently  tendering 
an  acceptance  of  it. 

On  these  grounds  Mr.  Cammeyer's  note  cannot  be  deemed  an 
acceptance  of  the  offer  of  sale. 

5.  The  next  proposal  to  accept,  came  flrom  him  as  purchaser, 
and  as  one  of  a  committee  agreeing  in  behalf  of  the  class  to 
whom  the  church  was  offered,  to  purchase  it  on  the  terms  speci- 
fied in  the  notice.  They  describe  themselves  as  "  a  cammiiUe 
of  such  Oermansj^^  that  is,  of  Germans  or  the  descendants  of 
Germans  who  were  members  of,  or  pew- holders  in,  St.  Mat- 
thew's Church, 
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As  they  were  a  committee  qf  such  Germatis^  the  letter  was 
equivalent  to  a  statement  that  the  committee-men  were  also  such 
Germans ;  and  the  defendants  had  a  right  to  infer  that  their 
constituents  were  just  stich  Germans  as  the  members  of  the 
committee. 

Now  it  appears  that  Mr.  Birdsall,  one  of  the  committeej  was 
neither  a  German  nor  the  descendant  of  a  German.  It  is  not 
proved  that  any  of  the  others  were,  except  Cammeyer.  But  if 
they  were,  it  is  proved  that  Mr.  Surre  was  not  a  member  or  pew- 
holder  in  St*  Matthew's,  and  it  appears  by  the  bill,  that  he  as 
well  as  Messrs.  Aims  and  Ogden,  were  members  of  the  board  of 
trustees  or  vestry  of  St.  James's  Church. 

Thus,  four  out  of  the  seven  members  of  the  committee,  did 
not  belong  to  the  class  of  persons  to  whom  the  defendants  offer 
was  made.  And  as  their  acceptance  was  in  behalf  of  themselves 
and  persons  like  them,  it  was  not  an  acceptance  by  such  Qer* 
mafi^as^  those  to  whom  the  offer  was  made.  The  defendants 
did  not  offer  the  church  to  a  mixed  class  of  Lutherans,  consist^ 
ing  of  Irishmen,  of  officebearers  in  St  James's  Church,  and  also 
of  members  of  St.  Matthew's,  who  were  Germans,  or  German 
descendants.  The  offer  was  to  the  latter  exclusively  ;  and  they 
had  no  right  to  associate  with  them,  either  of  the  former. 

If  I  should  offer  to  sell  a  house  to  my  friend  A«,  the  aceep* 
tance  of  the  offer  by  A.  and  a  stranger  B.,  would  impose  no  obli«* 
gation  upon  me. 

A  further  objection  to  the  letter  of  the  committee  is,  that  it  foy« 
mally  ratifies  the  offer  made  by  Mr.  Cammeyer.  It  proceeds  ta 
say,  that  they  agree  to  purchase  on  the  terms  in  the  notice  men- 
tioned ;  but  as  Cammeyer's  offer  required  the  terms  of  ^payment 
to  be  agreed  upon,  the  word  terms  in  the  committee's  letter 
would)  on  construing  the  two  offers  together,  be  limited  to  tfa» 
other  stipulations  and  conditions  contained  in  the  notice,  exclu-< 
ding  the  time  of  payment  It  was  thus  subject  to  the  same  diffi- 
culty of  its  being  a  qualified  acceptance. 

If  this  construction  be  not  clear,  it  is  at  least  left  in  doubt  upon 
the  two  letters,  whether  the  committee  intended  to  accept,  paya- 
ble in  cash  on  delivery,  as  the  offer  was,  or  to  negotiate  the  term^ 
of  payment 
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And  where  there  is  such  a  doubt,  the  court  will  not  decree  a 
performance  of  an  agreement  resting  upon  letters.  {Htiddlesimi 
T.  Briseopy  11  Yes.  591,  per  Lord  Eidon,  Chancellor;  Strafford 
T.  Bosworih^  2  Yes.  &  Beames,  846,  per  Sir  Thomas  Plumer, 
Yice-Chancellor ;  and  see  Abeel  v.  Radcliff^  13  Johns.  297.) 

There  is  still  another  objection  to  this  offer,  so  far  as  it  purports 
to  have  been  made  in  behalf  of  others.  The  authority  from  the 
other?  is  not  proved. 

6.  The  third  letter  of  acceptance  is  founded  upon  and  refers 
to  the  second.    It,  of  course,  is  not  of  any  greater  force. 

This  letter  is  also  signed  by  Mr.  Birdsali,  who  was  not  within 
the  offer,  and  it  departs  widely  from  the  offer,  in  substituting  a 
conference  of  counsel  on  both  sides  to  detenuine  in  whose  names 
the  title  shall  be  taken,  and  proposing  a  formal  executory  con* 
tract  to  be  executed  in  the  meantime. 

7.  Every  contract  for  the  sale  of  lands  is  void,  unless  the  con«> 
tract,  or  some  note  or  memorandum  thereof,  expressing  the  con- 
sideration,  be  in  writing,  and  be  subscribed  by  the  party  by 
whom  the  sale  is  to  be  made.    (2  K  S.  135,  §  8.) 

The  defendants  offer,  though  signed  by  them,  constituted  no 
agreement.    {Burnet  v.  Briscoe^  4  Johns.  R.  236.) 

If  the  proposals  made  by  Mr.  Cammeyer  and  others,  are  to  be 
deemed  as  making  a  contract  in  connection  with  that  offer ;  the 
only  consideration  for  it  on  the  part  of  the  defendants,  is  the 
promise  on  the  part  of  those  gentlemen  to  accept  the  lands  and 
pay  the  price.  Taken  together,  they  make  a  contract  resting 
upon  mutual  promises. 

By  the  statute  just  cited,  the  consideration  must  be  expressed 
In  the  writing  subscribed  by  the  party  making  the  sale.  In 
other  words,  if  the  consideration  be  the  promise  of  the  purcha- 
ser, that  promise  must  be  -expressed  in  the  writing  which  the 
seller  executes. 

There  is  no  such  instrument  in  this  case.  The  offer  signed  by 
the  defendants  contains  no  expression  of  the  consideration  upon 
which  they  are  sought  to  be  charged. 

The  effect  of  the  change  made  in  this  respect  in  the  revision 
of  our  statutes  in  1830,  is  to  require  contracts  for  the  sale  of  lands 
resting  upon  mutual  promises,  to  be  subscribed  by  both  the  buy* 
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er  and  seller,  to  be  obligatory  on  the  latter ;  and  it  has  virtually 
done  away  with  the  making  of  contracts  for  the  sale  of  lands 
by  letters  between  the  parties.  A  happy  consummation,  which 
Lord  Eldon  was  desirous  of  having  accomplished  in  England. 

The  Chancellor  has  decided,  that  under  our  present  statute  of 
frauds,  a  contract  for  the  sale  of  landS)  must  not  only  be  in  wri- 
ting and  signed  by  the  vendor  or  his  agent,  but  it  must  be  sub- 
scribed by  the  purchaser  also.  {Mc  Whorier  v.  McMahon^  iu 
chancery,  Nov.  21,  18430(a) 

See  also  Davis  v.  Shields^  26  Wend.  341,  in  the  Court  for  the 
Correction  of  Errors,  decided  on  the  clausie  of  the  statute  rela* 
tive  to  sales  of  goods  and  chattels. 

On  these  various  grounds,  I  must  hold  that  no  valid  contract 
was  made  by  the  defendants  for  the  sale  of  Su  Matthew's  Church* 

8.  If  the  complainants  had  succeeded  in  substantiating  a  claim 
to  the  specific  performance  of  the  alleged  agreement  for  the  sale 
of  St  Matthew's  on  the  part  of  those  who  accepted  it ;  the  com** 
plainants  are  not  those  vendees,  nor  are  they  members  of  the 
class  of  persons  to  which  the  church  was  offered,  or  in  behalf  of 
which  it  was  avowedly  accepted.  The  vestry  of  St.  James's 
Church  did  not  belong  to  that  class,  and  had  no  right  or  interest 
in  the  contract. 

y.  As  to  the  complainants  point  that  several  of  the  defendants 
trustees  are  aliens,  1  might  pass  it  by,  with  the  remark  that  their 
right  is  not  to  be  questioned  in  this  mode.  I  will  add^  that  there 
is  nothing  in  the  point.  The  title  is  in  the  corporation,  which 
is  not  an  alien,  even  if  all  the  corporators  were  aliens.  The  lat- 
ter have  no  vested  rights  as  ceatuis  que  trvstj  in  the  real  estate. 
And  if  they  had,  it  would  be  their  rights,  and  not  the  legal  efr» 
tate  of  the  corporation,  which  would  suffer  the  consequences  of 
their  alienage.(6) 


(ft")  Since  reported,  10  Paige,  386. 

(P)  On  this  point,  see  M€ar€h  ▼.  AOonuy  Ogiural,  5  Beavaui  433 ;  alio  BUgk  i* 
Brent,  2  Y.  A^  CoU.  9S8. 
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Our  banks,  insarance  companies,  trust  companies,  rail-road 
companies,  and  innumerable  other  corporations,  whose  property 
is  represented  by  transferable  shares,  own  large  amounts  of  real 
estate ;  and  a  large  number  of  their  shares  of  stock  are  owned 
by  aliens,  both  resident  and  non-resident*  In  such  stock  they 
have  an  absolute  and  rested  interest,  whieb  in  degree  and  char* 
acter  is  wholly  unlike  the  mere  right  by  sufferance,  which  is 
held  by  a  pew-holder  from  year  to  year  in  a  church.  Yet  I  be- 
lieve it  has  never  been  questioned,  but  that  aliens  had  a  perfect 
right  to  own  stock  in  those  corporations,  and  (o  officiate  as  direc- 
tors if  the  stockholders  thought  proper  to  intrust  them  with  that 

dutv. 

In  The  CcmmonwealiA  v.  Woelper  and  others,  3  Serg.  &; 
Rawle,  29,  34,  40,  which  was  a  suit  relative  to  an  election  held 
in  the  same  Lutheran  Church  of  St.  Michael's  in  Philadelphia, 
which  I  have  before  spoken  of,  it  was  decided  by  the  Suprene 
€k>urt  of  Pennsylvania,  that  aliens  had  a  right  to  vote  under  a 
provision  in  the  charter  which  declared  that  the  officers  should 
be  chosen  by  the  contributing  members  being  communicants  of 
the  congregation. 

YI.  The  defendants  made  seme  formal  objections  to  the  bill 
and  to  the  relief  prayed. 

1.  That  the  bill  was  multifarious.  It  was  said  at  the  hearing, 
that  a  demurrer  on  this  ground  had  been  overruled  by  the  Tice* 
Chancellor.  The  decision  on  the  demurrer  cannot  be  reviewed 
here. 

The  misjoinder  of  the  complainants  is  another  difficulty.  I 
have  observed  heretofore,  that  many  of  these  complainants  do 
not,  in  any  form  or  aspect  of  this  case,  show  any  title  to  partici* 
pale  in  the  relief  sought ;  even  if  the  others  had  established  the 
claims,  or  any  of  them,  which  are  brought  forward  in  the  bill. 

This  is  unquestionably  a  fatal  objection  to  the  bill.  (Kivg  of 
Spain  V.  Mackado^  4  Russell,  225 ;  Paige  v.  Tewnsetid^  5  Si- 
mons, 395 ;  Cmaley  v.  Cowley^  9  ibid.  299 ;  Clarkson  v.  De 
Peyster,  3  Paige,  336 ;  Anderson  v.  Wallis,  4  M.  A;  C.  336, 
affirmed,  I  Turn.  &  PhilL  202;  S.  C.  5  Loud.  Jur.  Rep.  488, 
and  7  ibid.  119.) 
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I  have  examined  the  cause  without  regard  to  these  techQical 
grouuds,  because  a  decision  upon  theoi  alone,  would  only  lead 
to  a  renewal  of  a  litigation  which  ought  to  be  deprecated  by  all 
who  value  Christian  order,  peace,  and  brotherly  kindness. 

The  bill  must  be  dismissed,  with  costs,  and  the  injunction  dis* 
aolred* 


Rawson's  Administratrix  v.  Copland. 

Where  land  ii  conveyed  subject  to  a  mort^^  for  which  the  prantor  ia  penonalij 
liable*  and  the  deed  declares  that  the  grantee  is  to  pay  the  mortgage  as  a  part  of 
his  purchase  money  ;  he  is  liable  to  the  grantor  for  the  amount  of  the  mortgage,  as 
thfi  tatnebeeomet  due,  iu  an  action  of  assumpsit. 

If  the  grantee  executes  the  deed,  he  will  be  liable  therefor  in  an  action  of  covenant. 

The  cootmct  made  by  the  assumption  in  the  deed,  is  not  one  of  indemnity  merely. 
It  is  a  contract  to  pay ;  and  the  grantor  in  the  deed  may  enforee  it  without  actual 
payment  made  by  him. 

The  liability  of  the  grantee  by  force  of  such  an  assumption,  is  a  demand  against 
him,  which  in  the  event  of  his  death,  may  be  set  off  in  favor  of  the  grraator,  in  a 
suit  brought  by  the  legal  representatives  of  the  grantee  upon  a  contract  for  the 
payment  of  money. 

B.  bought  four  lots  of  ground,  and  executed  mortgages  thereon  to  P.  for  the  pur* 
chase  money.  Then  B.  sold  and  conveyed  the  lots  to  C.  subject  to  the  mort- 
gages, which  the  latter  by  the  deed,  was  to  pay  as  a  part  of  the  price.  C  sold  and 
conveyed  the  lots  to  R.  in  the  same  manner.  After  R.'s  death,  the  mortgages 
wore  foreclosed,  the  lots  were  sold,  and  there  was  a  large  deficiency  in  satisfying 
the  mortgage  debt,  which  B.  paid  to  P.  B.  then  demanded  the  same  of  C,  who 
paid  him  by  his  own  bond  and  a  mortgage  on  laud.  In  a  suit  by  R.'s  admiuis« 
tratrix  to  foreclose  a  bond  and  mortgage  given  by  C.  to  R.,  it  was  held  that  the 
amount  of  the  deficiency  was  a  demand  existing  against  R.  in  his  lifetime,  which 
C.  might  set  off  against  the  bond  and  mortgage  sought  to  be  foreclosed. 

Also  held  that  the  costs  paid  by  G.  to  B.  were  not  within  the  contract  of  R.,  and 
oould  not  bo  set  off.  ^ 

Where  a  creditor  accepts  the  debtor*s  bond  and  mortgage  in  payment,  it  is  as  t^ 
third  peraons  equivalent  to  an  actual  payment.     Semble. 
Nov.  11;  Dec.  7,  1844. 

The  bill  was  filed  to  foreclose  a  mortgage  executed  by  the  de« 
fendant,  to  the  intestate,  Edward  B.  Rawson,on  the  25th  of  Sep- 
tember, 1B37,  accompanied  by  a  bond  of  the  same  date. 
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The  defence  was  a  set-off  claimed  against  the  intestate  and  his 
estate,  under  the  circumstances  stated  in  the  decision. 

Besides  the  principal  objection  to  the  proposed  set-off,  it  ap«^ 
peared  that  no  actual  payment  of  the  deficiency  on  the  Prfnce 
mortgages,  was  made  by  the  defendant  to  Bennem ;  but  the  latter 
accepted  as  full  payment  and  satisfaction  of  the  demand,  the  de« 
fendant's  bond  and  mortgage  to  him  on  other  real  estate.  There 
was  no  proof  as  to  the  value  of  this  security. 

E.  Paine,  for  the  complainant. 

J.  Dikeman,  for  the  defendant. 

The  Assistant  Vice-Chancellor. — The  revised  stat- 
utes provide  that  in  suits  brought  by  executors  and  administra- 
tors, demands  existing  against  their  testators  or  intestates,  and 
belonging  to  the  defendant  at  the  time  of  their  death,  may  be  set 
off  by  the  defendant  in  the  same  manner  as  if  the  action  had  been 
brought  by  and  in  the  name  of  the  deceased.    (2  R.  S.  355,  i  23.) 

In  suits  for  the  payment  or  recovery  of  money,  in  the  court  of 
chancery,  set-offs  are  to  be  allowed  in  the  same  manner  and  with 
the  like  effect,  as  in  actions  at  law.    (2  ibid.  174,  §  40.) 

It  lias  been  decided  in  this  court,  that  on  a  bill  to  foreclose  a 
mortgage,  or  to  obtain  satisfaction  of  the  amount  due  from  the 
defendant,  he  may  set-off  a  debt  due  to  him  from  the  complain- 
ant which  would  be  the  proper  subject  of  set-off  in  a  suit  at  law 
brought  by  the  latter  to  recover  the  amount  due.  The  debt  thus 
to  be  set  off,  must  be  actually  due  at  the  commencement  of  the 
suit ;  and  unliquidated  damages  cannot  be  set  off  against  a  mort- 
gage. {Chapman  v.  Robertson,  6  Paige,  627;  Holden  v.  Gil* 
bert,  7  ibid.  208 ;  Jennings  v.  Webster,  8  ibid.  603 ;  Roosevelt  v. 
Bank  of  Niagara,  Hopkins'  R.  579.) 

The  inquiry  in  this  case,  therefore,  is  whether  the  defendant, 
in  a  suit  at  law  brought  by  the  intestate  upon  the  bond  accom- 
panying the  mortgage  now  sought  to  be  foreclosed,  could  have 
set  off  the  demand  which  he  has  set  up  in  this  suit ;  and  whether 
this  was  a  demand  against  the  intestate  at  the  time  of  his  death. 

The  material  facts  on  this  point  are  these.    On  the  25th  of 
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September,  1835,  J.  Bennem  bought  of  Anna  Prince,  four  lots  in 
(he  city  of  Brooklyn,  and  to  secure  a  part  of  the  purchase  moneyi 
executed  to  her  two  bonds  and  mortgages  for  $1900  each,  payable 
in  five  years  with  annual  interest.  Each  mortgage  was  upon 
two  ofthe  four  lots. 

On  the  1st  of  May,  1836,  Bennem  conveyed  two  of  the  lots  to 
the  defendant,  one  of  the  lots  being  embraced  in  one  of  Prince*^ 
mortgages  and  the  other  lot  in  the  other  mortgage.  The  consid- 
eration expressed  in  the  conveyance  was  $3200,  and  it  was  made 
subject  to  the  payment  of  $960  on  each  of  those  mortgages,  with 
an  assumption  thereof  by  the  grantee  in  these  words ;  '<  which  said 
sums  are  to  be  paid  by  the  said  party  of  the  second  part,  and  form 
part  of  the  purchase  or  consideration  money  above  expressed." 

On  the  1st  day  of  November,  1836,  the  defendant  conveyed 
the  same  two  lots  to  the  intestate  Rawson,  for  the  consideration 
of  83200  as  expressed  in  the  deed,  and  subject  to  the  pay* 
ment  of  $950  on  each  of  the  two  mortgages  executed  by  Bennem 
to  Prince.  The  deed  contained  an  assumption  of  the  payment 
of  the  same  by  Rawson,  in  the  same  words  which  were  used  in 
the  conveyance  by  Bennem  to  the  defendant. 

Rawson  died  in  January,  1840.  After  the  Prince  mortgages 
became  due,  they  were  foreclosed,  and  these  two  lots  were  sold 
in  February,  1841.  There  was  a  deficiency  upon  each  lot  in 
paying  the  amount  charged  upon  them  respectivoly,  which  Ben* 
nem  was  compelled  to  pay ;  and  the  defendant  pursuant  to  the 
agreement  in  his  deed  paid  it  to  Bennem  by  a  bond  and  mort- 
gage,  before  this  suit  was  commenced. 

The  defendant  claims  to  set  off  this  deficiency  against  the 
mortgage  in  question. 

There  can  be  no  doubt  btit  that  the  defendant  was  liable  to 
Bennem  for  the  deficiency,  and  that  Rawson  if  he  had  survived 
tvonid  have  been  in  like  manner  liable  lo  the  defendant.  {Halsey 
r.  Reed,  9  Paige,  446.)  If  this  suit  had  been  commenced  by  the 
intestate  himself,  the  defendant's  right  to  make  the  set-off  would 
have  been  perfect,  assuming  the  payment  to  have  been  made* 
But  it  is  contended  by  the  complainant  that  this  was  not  a  de* 
mand  existing  against  the  intestate  in  his  lifetime. 
'    One  test  of  his  position  is  this.    Could  the  defendant  havt 
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maintained  an  action  for  this  claim  in  the  lifetime  of  Rawson, 
provided  the  mortgages  bad  then  been  due*  The  circumstance 
that  the  demand  was  not  due  and  in  arrear  at  the  death  of  the 
intestate,  makes  it  none  the  less  a  demand  against  him. 

Nor  is  it  material  whether  the  remedy  be  at  law  or  in  equity* 
.  The  complainant's  argument  is,  that  there  was  no  demand 
existing,  till  the  defendant  had  been  damnified,  and  had  paid  the 
debt  assumed  by  the  intestate.  He  contends  that  the  intestate's 
contract  was  one  of  indemnity  merely,  and  not  one  which  the 
defendant  could  enforce,  whether  Prince  called  for  the  money  or 
not. 

Now  let  us  suppose,  to  make  the  question  plainer,  that  the  in- 
testate  had  signed  and  sealed  the  deed,  in  which  he  was  the  party 
of  the  second  part.  It  would  then  be  a  covenant  made  with  the 
defendant,  that  he  the  intestate  would  pay  $950  on  each  of  the 
mortgages.  No  time  when  he  should  pay  it  is  expressed,  but 
ic  would  be  unreasonable  to  hold  that  he  was  to  pay  it  before 
the  mortgages  fell  due.  To  state  it  in  full,  it  would  be  a  cove- 
oant  with  the  defendant,  to  pay  to  Prince  $950  on  each  mortgage, 
as  the  same  became  due,  for  which  payment  the  defendant 
was  liable  by  his  assumption  with  Bennem.  I  have  no  doubt  but 
Ihat  on  such  a  covenant,  the  defendant  might  have  sued  the  in- 
testate, the  moment  that  the  mortgages  became  due,  without  pay- 
ing the  money  himself  or  waiting  to  be  damnified. 

In  Port  V.  Jackson^  17  Johns.  239,  affirmed  unanimously  in  the 
Court  for  the  Correction  of  Errors,  ibid.  479 ;  one  Barlow  in  1791, 
demised  a  lot  of  land  to  Port  for  1600  years,  at  the  yearly  rent  of 
£32  17.  Port  assigned  the  lease  to  Jackson,  and  in  the  assign- 
ment Jackson  covenanted  with  Port  to  perform  all  the  covenants 
in  the  lease.  The  declaration  alleged  that  Jackson  had  not  paid 
the  rent  for  twenty-four  and  a  half  years  next  preceding.  It  was 
objected  that  Port  could  not  recover,  without  showing  that  he 
had  been  compelled  to  pay  the  rent  to  the  lessor,  Barlow;  and 
that  until  such  payment,  the  covenant  was  not  broken.  The 
court  held  that  the  covenant  was  broken,  the  moment  the  day  of 
payment  was  past  and  the  rent  was  left  unpaid ;  and  that  Port 
was  entitled  to  recover  the  whole  amount  of  the  rent  unpaid. 
The  distinction  is  between  an  undertaking  to  do  an  act  in  cft#- 
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tharge  of  the  plaintiffs  as  to  pay  his  debt;  and  one  to  acquit 
and  discharge  him  from  all  damages  by  reason  of  his  debt  or  ob- 
ligation. 

The  reasoning  of  Judge  Tan  Ness  delivering  the  opinion  of 
the  Supreme  Court,  and  of  Chancellor  Kent,  on  the  writ  of 
error ;  is  elaborate  and  conclusive. 

In  the  matter  o/Negtis,  7  Wend.  499,  the  question  arose  upon 
a  bond  given  by  Negus  to  his  partner  Sinnott,  on  purchasing  the 
interest  of  the  latter  in  tlieir  joint  operations.  The  bond  recited 
various  contracts  and  debts  for  which  Sinnott  was  liable,  and  the 
condition  was  that  Negus  should  apply  the  property  of  ihe  firm  to 
the  payment  of  the  debts  and  of  all  costs  and  damages  to  which 
Sinnott  might  be  liable  on  account  of  those  debts.  It  was  de^ 
cided  that  althongh  this  was  a  bond  of  indemnity,  it  was  also  a 
bond  to  pay  and  discharge  the  debts,  and  that  Sinnott  bad  a  de* 
mand  by  virtue  of  the  bond,  without  showing  that  he  was  dam- 
nified or  that  he  had  paid  any  of  the  debts. 

The  case  of  Negus  was  under  the  statute  relative  to  ab- 
sconding debtors,  and  the  point  there  was,  as  in  this  case,  whether 
the  claim  was  a  demand.  The  decision  is  therefore  directly  in 
point. 

There  are  several  authorities  in  England  to  the  same  effect,  or 
applying  the  same  principle.  ( Cornwallis  v.  Savery,  2  Burr.  772 ; 
Hodgson  v.  Belly  7  T.  R.  97 ;  Holmes  v.  Rhodes,  1  B.  &  Pt 
638.) 

There  is  a  case  in  14  Johns.  177,  [Douglass  v.  Clark^)  which 
has  been  deemed  inconsistent  with  these  decisions.  It  was  not 
argued,  and  the  judgment  is  very  brief;  and  for  its  weight,  I  refei' 
to  Chief  Justice  Savage's  remarks  in  the  case  of  Negus  before 
cited. 

I  have  considered  this  claim  as  if  it  rested  upon  a  covenant 
arising  by  the  intestate's  execution  of  the  deed.  The  only  dif- 
ference which  that  makes,  is  in  the  form  of  the  remedy.  If  in 
the  case  supposed,  the  intestate  could  have  been  sued  in  cove- 
nant, there  is  no  reason  why  in  the  case  as  it  is,  he  could  not  have 
been  sued  in  assumpsit,  or  in  equity.  If  in  the  one  case,  there 
would  have  existed  a  demand  against  the  intestate,  so  there 
would  in  the  other.    In  each  case  it  would  be  a  cfemanci  existing 
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from  the  date  of  the  deed,  and  falling  due  at  the  maturity  of  ih^ 
mortgages. 

In  this  view,  the  intestate's  obligation  was  a  direct  liability  in 
his  lifetime,  to  the  defendant,  payable  at  a  future  day«  It  was 
therefore  entirely  unlike  the  case  of  the  drawer  of  a  bill,  or  the  in-* 
dorser  of  a  note,  as  against  the  acceptor  or  maker,  before  payment 
by  the  former. 

There  is  no  force  in  the  objection  that  the  damages  are  unlir 
quidated.  The  amount  which  the  intestate  was  to  pay  was  as  de* 
finite  as  if  he  had  given  his  promissory  note. 

The  result  is,  that  the  defendant  is  entitled  to  set  off  against  the 
complainant's  mortgage  debt,  so  much  of  the  Prince  mortgages 
as  was  left  unpaid  by  the  intestate  or  his  representatives. 

As  the  set-oflf  does  not  depend  upon  the  fact  of  payment,  it  is 
immaterial  whether  the  transaction  between  the  defendant  and 
Bennem  was  a  payment  or  not. 

Bennem  testifies  that  he  received  the  defendant's  securitie9 
as  payment,  and  he  gave  a  receipt  in  satisfaction  of  the  claim. 
1  do  not  perceive  why  that  ought  not  to  be  deemed  a  payment, 
especially  as  it  regards  third  persons ;  but  it  is  unnecessary  to 
decide  the  point.(a) 

On  the  principle  by  which  this  set-ofi*  is  sustained,  it  must  be 
restricted  to  the  balance  of  the  debt  which  is  unpaid  by  the  sale, 
excluding  the  costs.  The  assumption  in  the  deed  was  a  direct 
promise  to  pay  a  specific  sum.  There  was  no  promise  to  indem- 
pify  the  defendant  against  damages  and  costs. 

The  defendant  is  not  entitled  to  the  costs  of  this  suit,  and  the 
complainant's  costs  must  be  limited  to  the  amount  of  an  ordinary 
foreclosure  where  there  is  no  defence. 


(a)  See  on  this  subject,  Wiiherby  y.  Matm,  11  Johm.  518 ;  Nno  York  StaU  B^nk 
T.  Fletcher,  5  Wend.  85. 
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Company  v.  F.  Pentz* 

The  Same  v.  W.  A.  F.  Pentz. 

The  Same  v.   Zadock  Pratt. 

Tbe  remedy  provided  by  the  thirty -sixth  seetion  of  the  article  of  the  revised  statatee 
relative  to  '*  ProceedingB  against  Corporations  in  Equity,"  is  limited  to  creditors 
who  have  proceeded  to  an  execntion  against  property,  without  effect 

The  thirty-ninth  and  fortieth  sections  apply  to  monied  ineorpor0tion$  only ;  and  as 
to  those,  give  a  remedy  to  the  attorney  general,  or  to  any  creditor  or  any  stock- 
holder, where  the  corporation  is  insolvent,  or  has  violated  its  charter  or  any  law 
binding  npon  it. 

The  thirty -sixth  section  is  applicable  to  all  corporations,  except  the  religions,  library 
and  schod  institutions  enumerated  at  the  close  of  the  article. 

The  forty-second  section,  and  all  the  subsequent  sections  in  the  same  article,  apply 
to  proceedings  instituted  nnder  section  thirty-six,  as  well  as  to  those  instituted  un- 
der sections  thirty.nine  and  forty. 

Hence,  a  receiver  of  a  rail  road  company,  appointed  in  a  suit  commenced  against  it 
nnder  the  thirty-sixth  section,  is  clothed  with  all  the  powers  and  authority  con- 
ferred npon  receivers  by  the  forty-second  section  and  the  several  other  seetions 
which  it  refers  to  and  adopts. 

A  receiver  under  section  thirty-six,  has  authority  to  sue  for  and  collect  all  debts  and 
demands  belonging  to  the  corporation. 

Under  the  forty -second  section,  sach  a  receiver  may  recover  sums  remaining  due 
upon  any  shares  of  stock  subscribed  in  the  corporation. 

This  remedy  is  given  by  the  statute ;  it  may  be  exercised  although  no  call  has  ever 
been  made  for  the  sums  remaining  unpaid  on  the  shares ;  it  is  concurrent,  and 
may  be  enforced  at  law  or  in  equity  ;  and  a  suit  in  equity  for  that  purpose  may 
be  maintained  against  each  stockholder  severally. 

Semh,  that  in  respect  of  eontribntion,  a  suit  in  equity  may  be  maintained  against  all 
the  delinquent  shareholders  jointly. 

A  receiver  prosecuting  a  shareholder  for  the  unpaid  balance  of  his  stock,  is  not  re- 
stricted in  his  recovery  to  the  amount  of  the  debt  due  to  the  creditor  of  the  corpo- 
ration who  procured  his  appointment.  He  is  the  officer  of  the  court,  acting  for 
all  the  creditors  and  stockholders. 

"Sot  is  it  an  answer  to  his  suit,  that  there  are  other  shareholders  who  are  more  de- 
linquent than  the  defendant  in  the  suit ;  nor  that  such  creditor  is  himself  a  delin- 
quent stockholder.  If  the  receiver  acts  oppressively  in  enforcing  the  payments 
due  on  the  stock,  the  court  will  interfere  either  on  a  cross  bill  bringing  in  the 
favored  patties,  or  on  a  summary  application* 
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A  shareholder  holding  one  hundred  eharea  of  stock,  on  which  more  than  half 
of  the  nominal  amoant  had  been  paid,  by  an  arrangement  with  the  directofa, 
received  fall  scrip  for  sixty  shares,  and  soon  after  relinqoiahed  the  remainder 
to  the  corporation.  On  the  corporation  subseqaently  passing  into  the  hands 
of  a  receiver,  it  was  held,  that  the  creditors,  and  the  other  stockholders  who 
did  not  assent,  were  not  affected  by  that  arrangement,  and  that  ^nch  share- 
holder must  make  the  whole  hundred  shares  full  stock,  if  it  were  necessary  in 
order  to  discharge  the  corporate  liabilities. 
An  order  for  a  receiver,  when  his  appointment  is  completed,  vests  in  him,  in  eqni- 

ty,  all  the  property  and  effects  subject  to  the  order,  without  any  assignment. 
In  respect  of  the  receiver's  exercise  of  his  powers  in  courts  of  law,  an  assignment 
to  him  by  the  party  is  proper,  and  as  to  the  legal  title  to  real  estate,  it  is  indispen- 
sable.   But  in  eqvity,  although  usual  in  our  practice,  it  isr  nnimpertant ;  and  m 
England  it  is  not  practised. 
An  assignment,  purporting  to  be  executed  by  a  corporation  through  its  preaideni 
and  under  its  corporate  seal,  was  produced,  and  the  president's  signature  proved, 
and  there  appeared  to  be  a  seal  attached  ;  but  there  was  no  evidence  whetlier 
the  seal  was  that  of  the  president  or  ef  the  corporation. 
Held,  that  the  court  could  not  decide  that  point  upon  inspection,  and  that  the  ese- 
ention  of  the  instrument  was  not  proved. 
Nov.  14,  1844 ;  January  6,  1845. 

These  suits  were  commenced  by  the  receiver  of  The  Catfs- 
kill  and  Canajoharie  Rail  Road  Company,  against  three  of  its 
stockholders,  to  compel  them  to  pay  up  their  shares  in  its  capi^ 
tal  stock.  They  were  substantially  alike  in  the  pleadings  and 
testimony,  and  were  heard  at  ihe  same  time. 

It  appeared  that  the  company  in  question  was  incorporated  on 
the  19th  of  April,  1830,  with  a  capital  of  $60U,000,  divided  into 
shares  of  fifty  dollars  each ;  which  the  legislature  in  1837,  au- 
thorized to  be  increased  to  a  million  of  dollars.  The  Messrs* 
Pentz  were  original  subscribers  for  the  capital  stock,  each  taking 
fifty  shares ;  and  they  had  paid  all  the  calls  made  upon  them  by 
the  company,  and  seven  per  cent,  in  addition,  amounting  in  Ibe 
whole  to  thirty-six  dollars  on  each  share.  Thus,  there  remained 
unpaid  fourteen  dollars  on  their  respective  shares,  or  from  each 
of  those  defendants,  $700. 

A.  Van  Vechien,  a  creditor  of  the  corporation  who  bad  ob- 
tained a  judgment  at  law  and  issued  an  execution  thereon  which 
was  returned  unsatisfied,  filed  a  bill  in  the  court  of  chancery,  for 
a  sequestration  of  the  company's  property  and  efiects.  ^ 

On  the  9th  of  December,  1842^  an  order  for  a  sequestration 
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was  made  in  that  suit,  and  a  receirer  of  all  its  property  directed 
to  be  appointed,  to  wliom  when  appointed,  the  order  required 
the  company  and  its  officers  to  assign  the  same.  On  the  9th  of 
January,  1843,  the  complainant  was  duly  appointed  receiver  in 
pursuance  of  that  order. 

He  filed  the  bills  in  these  causes  on  the  3d  of  August,  1843, 
and  beside  the  facts  before  stated,  alleged  that  there  were  several 
thousand  dollars  of  debts  owing  by  the  corporation ;  and  that 
with  all  the  assets,  there  was  not  sufficient  due  from  solvent 
stockholders,  on  their  unpaid  shares,  to  discharge  those  debts. 
There  was  however  no  valid  proof  in  support  of  the  latter  alle- 
gation. 

The  answers  stated,  and  so  it  appeared,  that  several  of  the 
stoekhcAders  had  not  paid  as  much  on  their  shares  as  had  the 
defendants ;  and  it  further  alleged  that  if  all  who  were  able  were 
made  to  pay  up,  there  would  be  a  balance  coming  to  the  defen- 
dants on  what  they  had  already  paid.  That  Tan  Techten  was 
a  stockholder  who  had  not  paid  on  his  shares ;  and  that  all  the 
stockholders  were  necessary  parties  to  the  suit. 

As  to  the  defendant  Pratt,  he  was  not  an  original  subscriber, 
but  in  1840,  after  the  last  call  was  made,  he  became  the  purcha- 
ser of  one  hundred  shares,  the  scrip  for  which  was  duly  trans^ 
ferred  to  him.  On  the  30th  of  December,  1840,  by  an  arrange- 
ment between  him  and  the  directors,  (expecting  which  he  bought 
the  stock,)  sixty  shares  were  made  full  stock,  and  the  residue  of 
the  #32^  previously  paid  on  each  of  the  one  hundred  shares,  was 
credited  on  the  remaining  forty,  being  $6|-  on  each  share.  And 
the  40  shares  were  afterwards  relinquished  by  him  to  the  com- 
pany. 

/  Van  Vleekj  for  the  complainant. 

S.  Sherwood,  for  the  defendants. 

The  Assistant  Vice-Chancellor. — The  first  and  most 
imfcrtant  objection  made  to  the  complainant's  claim,  is  that  he  is 
a  receiver  merely  as  at  common  law,  and  that  he  has  none  of  the 
powers  conferred  by  the  42d  section  of  the  revised  statutes  rela- 
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tive  to  procedings  against  corporations  in  equity.    (2  R.  S.  464, 
§42.) 

There  may  still  be  a  question  whether  the  receiver  under  the  36th 
section  of  the  same  statute  is  not  clothed  with  the  power  assumed 
by  this  bill,  even  if  the  42d  section  is  not  applicable  to  such  re- 
ceiver. 

1.  As  to  the  force  of  the  42d  section.  The  36th  section  of 
the  statute,  is  limited  to  creditors  of  corporations  who  have 
wholly  exhausted  all  the  remedies  which  courts  of  law  afford 
for  the  collection  of  their  debts ;  and  if  their  demand  be  a  decree, 
it  applies  when  an  execution  against  the  property  of  the  corpora- 
tion has  been  returned  unsatisfied. 

The  section  direats  a  sequestration  of  the  stock,  property, 
things  in  action  and  effects  of  the  corporation,  and  the  appoint- 
ment of  a  receiver.  Section  37,  provides  that  on  the  final  decree 
in  the  cases  under  the  36th  section,  the  court  shall  cause  distri- 
bution of  the  property  of  the  corporation  to  be  made  among 
the  creditors,  in  the  order  provided  in  the  article  relative  to  the 
voluntary  dissolution  of  corporations. 

The  39th  and  40th  sections  apply  only  to  monied  corpora' 
iionSj  and  they  enable  the  Attorney  General,  or  any  creditor  or 
any  stockholder^  of  such  corporation  to  apply  for  a  receiver  where 
the  corporation  is  insolvent,  or  has  violated  itscharter  orany  law 
binding  upon  it. 

Under  these  sections  a  creditor  may  apply  before  attempting  to 
collect  his  debt  iii  the  courts  of  law. 

Section  41st  permits  the  court  on  such  application  to  appoint 
one  or  more  receivers  to  take  charge  of  the  property  and  effects 
of  the  corporation,  and  to  collect,  sue  for  and  recover  the  debts 
and  demands  due  and  property  belonging  to  it 

These  three  sections  are  unquestionably  limited  to  monied 
corporations. 

The  42d  section  is  in  these  words.  ''  Such  receiver  shall  pos- 
sess all  the  powers  and  authority  conferfed,  and  be  subject  to  all 
the  obligations  and  duties  imposed,  in  anicle  third  of  this  title, 
upon  receivers  appointed  in  case  of  the  voluntary  dissolution  ojf 
a  corporation." 

It  is  not  denied  that  the  authority  given  in  the  third  article  here 
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referred  to,  is  ample  for  the  institution  of  this  suit.  But  it  is  con- 
tended that  the  42d  section  and  all  those  following  it  in  article 
2d  of  the  title  of  the  statutes  which  1  have  cited,  are  limited  to 
monied  corporations  and  have  no  application  to  rail  road  com- 
panies* 

There  is,  in  truth,  some  obscurit7  in  the  provisions  of  the  se- 
cond article  of  this  statute. 

The  word  "  stick^^  before  "  receiver,"  in  section  42d,  is  one 
ground  for  restricting  that  section  to  receivers  appointed  under 
section  41st,  the  immediate  antecedent.  But  if  that  limitation 
had  been  intended,  the  more  appropriate  expression  would  have 
been,  ^^such  receiver  or  receivers/^  because  the  41st  section  pro- 
vides for  one  or  more  receivers.  And  the  expression  "  such  re-' 
eeiver^^  is  not  inconsistent  with  its  being  applicable  to  all  the  re- 
ceivers previously  spoken  of  in  the  second  article. 

Again,  there  is  also  an  evident  want  of  precision  in  the  several 
sections.  Ail  the  powers  conferred  upon  the  receivers  of  monied 
corporations  under  the  41st  section,  are  again  granted  in  the  gen- 
eral provision  made  by  the  42d  with  much  additional  power 
and  authority.  (See  i  42,  67  and  68,  and  2  R.  S.  42, }  7.)  I 
think  the  explanation  of  this,  as  well  as  a  key  to  the  effect  of  the 
42d  section,  is  to  be  found  in  the  origin  of  the  provisions  under 
consideration. 

They  came  from  the  act  of  1825,  "  to  prevent  fraudulent  bank- 
ruptcies of  incorporated  companies,  and  to  facilitate  proceedings 
against  them."    (Laws  of  1826,  Ch.  326,  page  448.) 

The  fifth  section  of  that  act,  gave  to  an  unsatisfied  judgment 
and  execution  creditor,  of  any  incorporated  company ,  the  same 
right  to  a  sequestration  and  receiver,  as  is  contained  in  the  36th 
section  of  the  revised  statutes.  It  also  provided  for  an  equal 
and  proportionate  distribution  among  the  creditors ;  and  for  com- 
pelling a  discovery  of  the  property  of  the  corporation  by  its  offi- 
cers and  others. 

The  seventeenth  section  allowed  the  Attorney  General,  or 
any  creditor,  to  pursue  the  remedy  against  incorporated  banks^ 
which  is  now  contained  in  sections  39  and  40,  of  the  revised 
statutes ;  and  it  authorized  the  court  to  app(»nt  a  receiver  of  the 
property  of  the  company  and  distribute  it  among  the  creditors. 
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Thus  the  statute  of  1826  gave  no  remedy  to  stockholders,  and 
the  direction  as  to  distribution  of  the  effects  of  banks,  omitted  to 
prescribe  the  order  and  mode,  except  by  reference  to  the  fifth  sec- 
tion. 

In  the  revision  of  our  statute  law,  this  act  was  distributed  and 
was  incorporated  with  additions,  in  various  parts  of  the  revised 
statutes. 

A  part  of  the  fifth  section  is  in  section  36th  and  another  part 
of  it  in  section  37th  of  the  article  relative  to  proceedings  iLgainst 
corporations  in  equity,  as  I  have  before  stated.  This  remedy 
was  extended  to  creditors  by  decree  as  well  as  by  judgment. 

Another  portion  of  section  fifth,  that  relative  to  compelling  a 
discovery,  &c.,  is  found  in  section  61st  of  the  same  title ;  by 
which  transposition,  it  is  applicable  as  well  to  proceedings  under 
the  39th  section,  as  to  those  under  section  36. 

And  the  provision  for  an  equal  distribution  of  the  assets  con* 
tained  in  section  five,  is  re-enacted  in  section  79th  of  the  third 
article  of  the  same  title  of  the  revised  statutes,  and  by  reference 
to  that  article  in  article  second,  is  applied  to  the  proceedings 
under  the  36th  and  39th  sections. 

The  seventeenth  section  of  the  act  of  1825,  was  similarly  re- 
enacted  in  sections  39,  40  and  41,  of  the  second  article  before 
mentioned ;  and  in  other  sections  of  the  same  title.  Its  provi- 
sions were  extended  to  insurance  and  loan  companies;  and 
stockholders  are  enabled  to  avail  themselves  of  the  remedy  which 
they  afford. 

The  revised  statutes  pursuing  the  former  act,  thus  provide 
two  distinct  adverse  remedies  against  corporations,  one  of  which 
is  applicable  to  all,  and  the  other  to  monied  incorporations  only. 

The  first  is  open  to  an  unsatisfied  judgment  and  execution 
creditor,  without  the  production  of  any  other  evidence  of  its  ne- 
cessity, than  the  fact  that  he  has  pursued  his  remedy  to  the  ut- 
most verge  of  the  law. 

The  second  is  open  to  any  creditor  or  stockholder ;  but  he  must 
show  that  the  corporation  is  insolvent  or  has  violated  its  charter. 

In  each  case  a  sequestration  ensues ;  and  a  receiver  is  ap- 
pointed, who  is  to  take  charge  of  the  stock,  property,  things  in 
action,  and  effects  of  the  corporation.    I'he  4l8t  section  works 
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a  BeqnestratUm  as  effectually  as  the  36th,  although  that  word  is 
not  made  use  of  in  section  41st. 

The  final  result  under  each  mode  of  proceeding  is  the  same, 
namely,  a  distribution  of  the  property  of  the  corporation  among 
its  creditors.    (See  k  37,  42,  48,  79.) 

In  each  case  the  court  proceeds  upon  notice  to  the  corporationi 
{Devoe  t.  Ithaca  and  Owego  R.  R.  Co.j  6  Paige,  621 ;)  and  in 
both  cases,  whenever  a  receiver  is  appointed,  nothing  short  of 
the  payment  of  the  debt  of  the  complainant,  will  avoid  an  entire 
distribution  of  the  corporate  effects,  and  the  winding  up  of  the 
corporation. 

Such  being  the  effect  of  the  statutes,  I  can  perceive  no  reason 
why  a  receiver  appointed  under  the  one  mode  of  proceeding, 
should  not  have  been  clothed  with  the  same  power  as  one  ap- 
pointed under  the  other. 

Under  the  act  of  1825,  from  which  all  these  provisions  were 
derived  and  re-enacted,  the  receiver,  under  section  6th,  was  co- 
extensive with  the  one  under  section  17th,  and  indeed  section  6th 
was  the  principal  section ;  applying  to  all  classes  of  corporations, 
having  more  full  language  in  respect  of  sequestration  and  the 
property  to  be  held  by  the  receiver,  and  containing  the  only  di- 
rection for  the  final  equal  distribution  of  the  assets. 

Instead  of  any  indication  of  an  intention  to  abridge  the  reme- 
dies in  the  re-enactment,  they  are  very  considerably  extended  and 
enlarged. 

I  think  that  all  the  sections  in  article  2d,  succeeding  the  42d, 
are  clearly  applicable  to  all  corporations.  These  with  the  42d 
are  new  provisions,  designed  to  carry  out  more  efftetually  and 
systematically,  the  previous  remedies.  Section  43d  allows  the 
creditor  to  make  the  directors  or  stockholders  parties,  where  (hey 
are  made  liable  by  law  for  the  payment  of  the  debt  in  anjf  event 
or  contingency. 

Whether  this  refers  to  the  liability  of  directors  in  consequence 
of  fraud  or  misconduct,  such  as  is  pointed  out  in  relation  to 
mouied  corporations  in  the  first  volume  of  the  revised  statutes, 
1  need  not  decide  here.  It  undoubtedly  includes  the  absolute 
and  direct  liability  for  the  corporate  debts,  which  in  some  of  our 
acts  of  incorporation  is  fixed  upon  directors  or  stockholders,  or 
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upon  both.  This  species  of  liability  is  very  common  in  manufac- 
turing corporations,  and  some  others. 

Among  the  great  number  of  monied  earporations  existing  at 
the  time  of  the  revision  of  the  statutes  there  were  probably  some 
containing  this  personal  liability ;  but  they  were  so  few  com- 
pared  with  the  very  large  number  of  manufacturing  companies 
which  were  subject  to  that  liability,  that  I  am  satisfied  the  latter 
were  within  the  intention  of  the  legislature  in  this  enactment. 

The  words  ^^snch  applicaiionp  in  i  43,  are  equally  applicable 
to  the  proceeding  under  both  sections. 

And  the  subsequent  words  "  any  corporation,"  are  very  com* 
prehensive,  and  if  the  former  words  were  doubtful,  would  extend 
the  43d  section  to  all  the  applications  previously  spoken  of. 

Section  44,  is  for  any  creditor  of  a  corporation.  If  it  be  said 
that  the  word  such  before  "  directors  or  stockholders,"  limits  its 
force  to  the  proceeding  under  §  39 ;  the  answer  is  that  it  is  no 
more  tlian  equivocal,  and  the  generality  of  the  former  expression 
must'prevail. 

Section  46  applies  to  all  corporations  and  there  is  no  qualify- 
ing expression  by  which  it  can  be  restricted  to  those  mentioned 
in  ^  39. 

Sections  46  and  47  relate  to  the  proceedings  under  the  46th. 

The  48th  to  the  60th  inclusive,  are  apparently  applicable  to 
any  corporation ;  and  the  sections  from  61  to  66  inclusive,  are 
expressly  made  to  apply  to  the  whole  article. 

The  Chancellor  decided  in  Judson  v.  The  JRoasie  Oalena 
Company,  9  Paige,  698,  that  section  66th  applied  to  proceedings 
under  the  36th  section. 

This  review  of  the  various  provisions,  shows  that  after  the 
appointment  of  the  receiver,  there  is  no  dijSerence  made  in  the 
subsequent  proceedings  under  sections  36  and  39 ;  unless  it  be 
in  the  powers  of  the  receiver.  The  42d  section,  if  applicable  to 
both  modes  of  proceeding,  makes  the  whole  article  consistent  and 
harmonious.  If  it  be  restricted  to  that  under  ^  39,  and  the  recei- 
ver's whole  power  is  derived  from  the  statute ;  it  leads  to  the 
absurdity  of  authorizing  a  proceeding  by  which  the  corporate 
property  is  all  taken  from  its  officers,  vested  in  a  receiver,  and 
there  suspended  till  distributed  under  a  decree,  without  any  pow- 
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er  in  the  receiFer  to  collect  debts  or  preserve  it  if  perishable.  If 
it  be  said  that  the  receiver  under  §  36,  as  a  common  law  recei« 
ver,  may  sue  and  collect  debts  and  demands  and  secure  the  cor- 
porate property,  it  is  not  certain  that  it  does  not  concede  the 
whole  argument.  This  I  may  be  obliged  to  speak  of  in  another 
place. 

I  am  fully  convinced,  that  having  in  view  the  origin  of  these 
two  modes  of  proceeding  enacted  in  the  revised  statutes ;  their 
object  and  effect,  the  various  subsequent  sections  manifestly  ap» 
plicable  to  both,  the  inconsistency  of  limiting  the  42d  section  to 
the  one  under  ^  39,  and  the  absence  of  any  reason  for  such  re- 
striction ;  I  should  grievously  err,  if  upon  the  mere  use  of  the 
words  "^ttcA  receiver,"  in  section  42d,  I  should  restrict  its  opera* 
tion  to  the  ^*  receiver  or  receivers"  appointed  under  section  39. 

I  have  examined  the  point  thus  minutely,  not  only  because  of 
its  great  importance,  but  because  I  was  much  pressed  with  the 
weight  of  a  very  high  authority  in  favor  of  the  other  construc- 
tion. I  allude  to  the  opinion  of  the  Chancellor  in  the  case  of 
Verplanck  v.  The  Mercantile  Insurance  Company,  2  Paige^s 
R.  438,  452.  The  suit  was  one  under  the  39th  section  of  the 
article  which  has  been  discussed,  so  that  the  observations  of  that 
very  learned  judge  in  reference  to  the  36th  section,  although  en* 
titled  to  profound  respect,  are  not  controlling.  If  they  were,  I 
should  be  relieved  from  the  difficult  task  of  ejramining  the  points 
The  Chancellor  speaks  of  the  great  powers  now  conferred  upon 
receivers  appointed  under  seetion  39th,  by  the  42d  section.  He 
says  the  order  appointing  them  is  in  effect  a  final  order  in  the 
cause,  and  works  a  virtual  dissolution  of  the  corporation :  That 
a  different  kind  of  receivership  is  authorized  by  the  36th  section^ 
which  is  the  same  kind  of  receiver  that  was  authorized  by  the 
neventeenth  section  of  the  act  of  1825 :  That  those  were  strictly 
common  law  receivers ;  such  as  are  usually  appointed  to  protect 
the  fund  during  a  litigation  ;  and  they  have  no  powers  except 
such  as  are  conferred  upon  them  by  the  order  for  their  appoint- 
ment and  the  course  and  practice  of  the  court. 

It  may  be  observed  that  if  the  receiver  authorized  by  the  36th 
section  is  co-extensive  with  the  receiver  which  was  authorized 
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by  the  I7th  section  of  the  act  of  1B25,  the  present  complainant 
has  all  the  authority  which  he  claims. 

This  court  refused  to  interfere  at  all  in  these  cases  prior  to  the 
act  of  1826.  {Attorney  General  v.  Utica  Insurance  Com/pavy^ 
2  Johns.  Ch.  R.  371 ;  The  Same  v.  The  Bank  of  Niagara, 
Hopk.  R.  354.) 

The  act  of  1825  was  consequent  upon  the  latter  decision. 

His  honor  the  Chancellor's  understanding  of  the  force  of  that 
statute,  may  be  seen  by  his  action  under  it  when  its  benefits  were 
asked  at  his  hands  soon  after  its  passage.  In  the  matter  of  the 
Franklin  Bank,  I  Paige's  R.  85,  he  mside  an  order  for  a  receiver 
of  that  bank,  on  the  petition  of  a  creditor  under  the  17th  section 
of  the  act  of  1825.  Chancellor  Kent  was  appointed,  and  he  was 
authorized  to  collect  and  convert  into  money  all  the  debts  and 
securities  of  the  bank,  and  to  sell  all  its  property  at  auction. 
This  operated  as  a  virtual  dissolution  of  the  corporation.  Sub- 
sequently the  Chancellor  applied  the  rule  of  equality  in  the  dis- 
tribution, to  the  effects  in  the  hands  of  the  receiver  of  the  Frank- 
lin Bank.    (1  Paige,  249,  266.) 

In  the  ensuing  year  (1829,)  in  the  case  of  The  Attorney  Gen- 
eral  v.  The  Bank  of  Columbia,  the  Chancellor  made  an  order 
to  appoint  a  receiver  of  that  corporation  under  the  same  seven- 
teenlh  section  of  the  act  of  1826,  and  on  an  appeal  from  his  de- 
cision, the  question  was  incidentally  discussed  in  the  Court  for 
the  Correction  of  Errors.  (1  Paige,  511 ;  3  Wend.  688.)  There 
does  not  appear  to  have  been  any  doubt  of  the  propriety  of  dele- 
gating to  the  receiver,  if  one  were  proper,  all  the  powers  con- 
ferred by  the  Chancellor's  order,  in  such  cases.  And  in  the  in- 
stance of  the  Bank  of  Columbia,  the  order  was  as  full  as  in  that 
of  the  Franklin  Bank,  and  both  institutions  were  wound  up  and 
their  effects  distributed  uuder  the  act  of  1825. 

Thus  it  appears  that  under  that  act,  the  court  clothed  receivers 
with  all  the  powers  which  are  now  usually  granted  in  proceed- 
ings under  the  39th  section.  The  revision  of  the  statutes  was 
contemporary  with  the  application  of  these  powers  under  the  act 
of  1826 ;  the  revisers  and  the  legislature  were  doubtless  cogni- 
zant of  the  Franklin  Bank  proceeding,  which  was  a  matter  of 
great  public  notoriety ;  and  the  enactment  of  the  entire  provis- 
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ions  of  the  6th  and  17th  sections,  with  additions  and  improve- 
ments,  indicates  with  these  facts,  that  there  was  no  intention  to 
restrict  the  extent  of  the  power  of  receivers  in  such  cases.  If  such 
bad  been  the  design,  the  settled  construction  of  the  act  of  1826, 
admonished  the  legislature  to  make  a  clear  and  decided  limita- 
tion  of  the  powers  of  the  receivers,  where  they  were  deemed 
excessive  in  practice. 

The  subject  has  again  been  before  the  Chancellor  recently,  in 
the  case  of  Nathan,  Receiver^  ^c.  v.  WAitlockf  9  Paige,  152, 
(S.  C.  3  Edw.  Ch.  R.  216 ;)  which  1  think  is  an  authority  in 
favor  of  the  complainant,  although  the  question  is  not  examined 
at  large  in  the  judgment  of  the  court  The  receiver  in  that  case 
was  appointed  under  the  36th  section  of  the  article  in  the  revised 
statutes,  in  the  matter  of  the  Mohawk  Insurance  Company.  This 
appears  in  3  Edw.  Ch.  R.  222,  from  the  remark  of  the  Vice* 
Chancellor  in  the  report  of  the  case,  and  I  have  examined  the 
petition  for  his  appointment,  and  the  testimony  in  the  suit  of 
Nathan,  which  disclose  the  same  fact.  The  precedent  given  in 
Edwards  on  Receivers,  263,  is  the  identical  order  appointing 
Nathan  to  be  receiver. 

The  form  of  the  petition  is  also  given  in  the  same  book.  The 
order  appointing  the  receiver  recites  that  the  company  was  in- 
solvent, but  there  is  no  such  allegation  in  the  petition.  The  lat- 
ter was  drawn  up  in  view  of  the  36th  section  of  the  statute.  It 
contains  some  allegations  conformable  to  section  38,  but  none 
that  would  bring  it  within  the  39th  section. 

As  such  receiver  Nathan  filed  a  bill  to  compel  Whitlock  to 
pay  the  amount  of  a  note  which  the  company  had  held  for  the 
capital  stock  taken  by  him,  and  which  he  had  got  cancelled 
without  payment,  by  an  arrangement  effected  by  him  by  means 
of  his  being  a  director  of  the  company.  The  company  was 
insolvent  at  that  time. 

It  was  objected  by  Whitlock  throughout,  that  the  receiver 
could  not  enforce  this  claim,  or  any  other  which  the  corporation 
itself  could  not  maintain.  So  the  defendant  here  insists  that  aa 
a  common  law  receiver  under  section  36th,  the  complainant  has 
^  no  right  to  enforce  payment  of  stock  which  the  corporation  itself 
could  not  enforce,  there  being  no  call  directed  or  made.    In  ref- 
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erence  to  this,  the  Chancellor  says,  in  Nathan  v.  Wkiilaek^  (p. 
169,)  "  The  receiver  is  the  proper  person  to  bring  the  suit,  as  he 
has  th^  legal  title  to  all  the  property  of  the  company ;  being 
vested  by  the  revised  statutes  with  all  the  rights  given  by  law  to 
trustees  or  assignees  of  insolvent  debtors.''  And  he  cites  2  R.  S. 
464,  469,  \  42,  67  and  68. 

Whitlock  appealed  to  the  Court  for  the  Correction  of  Errors, 
which  affirmed  the  decree  of  the  Yice-Chancellor  and  Chancellor, 
on  the  29th  of  December,  1842.  In  his  printed  points,  he  insist- 
ed that  Nathan  as  receiver  could  not  maintain  the  suit,  and  the 
points  on  the  part  of  Nathan  maintained  his  right  to  sue  under 
the  42d  section  before  cited. 

It  is  true  that  in  the  report  of  the  case  in  9  Paige,  152,  the  fact 
is  mentioned  that  the  Mohawk  Insurance  Company  had  become 
hopelessly  insolvent  before  the  receiver  was  appointed ;  but  it  is 
not  stated  that  the  receiver  was  appointed  on  that  ground ;  and 
I  cannot  imagine  that  in  a  suit  so  severely  contested  as  that  case 
was  throughout,  any  such  mistaken  assumption  in  regard  to  the 
origin  of  his  appointment  could  have  prevailed  in  the  minds  of 
either  the  counsel  or  the  court 

With  this  authority  confirming  my  own  conviction  of  what  is 
the  true  construction  of  the  statutes,  I  must  hold  that  this  recei- 
ver has  all  the  powers  conferred  by  the  42d  section  of  the  article 
relative  to  proceedings  against  corfwrations  in  equity,  and  the 
other  sections  which  it  refers  to  and  adopts. 

2.  If  this  were  otherwise,  the  cases  of  the  Franklin  Bank  and 
the  Bank  of  Columbia  show  to  what  a  great  extent  the  brief 
language  of  the  36th  and  37th  sections  of  that  article  carries  the 
power  of  the  court  in  these  receiverships. 

So  the  order  made  by  the  Chancellor  under  which  this  com- 
plainant was  appointed  receiver,  directs  the  corporation  to  trans- 
fer and  deliver  to  him,  all  their  property  real  and  personal,  their 
equitable  things  in  action  and  effects.  It  gives  to  him  authority 
to  demand,  sue  for  and  collect  all  debts  and  demands  belonging 
to  the  corporation,  to  dispose  of  their  personal  property,  and  to 
demise  their  real  estate. 

3.  The  order  therefore,  independent  of  the  question  on  section 
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42,  authorizes  this  suit,  provided  the  defendant's  liability  to  fill 
up  his  stock,  were  a  demand  belonging  to  the  corporation. 

My  conclusion  in  regard  to  the  first  proposition  makes  it  un- 
necessary for  me  in  this  place  to  express  any  opinion  on  that 
point. 

4.  By  the  69th  section  of  the  third  article  (2  R.  S.  469,)  recei- 
vers, are  directed  to  proceed  and  recover  sums  which  may  be  re- 
maining due  upon  any  shares  of  stock  subscribed  in  the  corpora- 
tions of  which  they  are  receivers ;  and  for  that  purpose  they  may 
file  a  bill  in  chancery  or  commence  an  action  at  law.  - 

I  did  not  understand  the  defendant's  counsel  as  denying  that 
this  section  extended  to  the  complainant,  if  the  42d  section  of  the 
previous  article  were  deemed  applicable  to  hiuL  The  Chancel- 
lor, in  disposing  of  this  receiver's  petition  against  the  stock- 
holders, to  which  I  was  referred.  (3  Barbour's  Notes  of  the  Chan- 
tor's  Decisions,  13,  March  7,  1843,)  merely  declined  to  express 
any  opinion  as  to  the  receiver's  right  to  compel  payment  from  the 
stockholders,  whose  stock  was  not  paid  in.  He  said  that  if  the 
the  receiver  had  such  right,  the  order  appointing  him  gives  him 
all  the  necessary  authority. 

5.  It  is  contended  in  behalf  of  the  defendant,  that  if  the  re* 
ceiver  has  any  remedy  against  the  stockholders  separately,  it  must 
be  by  an  action  at  law ;  and  that  if  he  proceeds  in  equity,  it  must 
be  against  all  the  stockholders  equally.  Section  69,  allows  the 
receiver  to  file  a  bill  or  to  sue  at  la>v.  And  he  may  do  either 
when  any  share  remains  unpaid,  in  order  to  recover  the  sum 
due  thereon. 

The  language  of  the  statute  is  as  plain  to  maintain  a  separate 
suit  in  equity  as  at  law.  The  concurrent  remedy  is  expressly 
provided,  it  is  wholly  a  statute  remedy ;  and  a  court  of  law  may 
with  as  much  propriety  say  to  a  suitor  for  its  benefit,  that  ch  m- 
cery  was  a  more  appropriate  forum,  as  1  can  say  to  this  complain- 
ant, that  his  case  is  one  to  which  a  court  of  law  is  well  adopted, 
and  therefore  he  is  bound  to  proceed  there. 

By  the  seventh  section  of  the  general  act  relative  to  manufac- 
turing incorporations,  (3  R.  S.  222, 2d  ed.,)  the  stockholders  are 
made  individually  liable  for  the  debts  of  the  corporation,  to  the 
extent  of  their  respective  shares  of  stock.    That  liability  is  quite 
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analogous  to  the  defendant's.  His  is  restricted  to  the  amount  re- 
maining unpaid  on  his  shares.  The  word,  individually^  iu 
the  section  just  cited,  means  personally,  not  severally. 

Under  that  section  it  has  been  held  by  the  Supreme  Court  that 
the  liability  is  several  and  not  joint  {Bank  of  Poughkeepsie  v* 
Ibbotson,  24  Wend.  473 ;  and  6  Hill,  461.) 

In  Penniman  v.  Briggs,  Hopk.  R.  300 ;  S.  C.  on  appeal,  8 
Cowen,  387 ;  one  question  was,  whether  under  that  section,  there 
could  be  any  bill  in  equity ;  the  section  not  mentioning  the  court 
in  which  the  stockholders  should  be  charged.  The  jurisdiction 
in  this  court  was  sustained,  on  the  ground  of  the  contribution 
among  the  many  shareholders,  who  were  made  defendants. 

This  was  before  there  was  any  statute  giving  equitable  relief 
in  express  terms.  It  perhaps  shows  that  the  complainant  might 
have  joined  all  the  stockholders  in  one  suit,  and  there  are  many 
good  reasons  why  that  should  have  been  done.  But  it  does  not 
show  that  he  must  unite  them  all  in  a  single  suit. 

In  Hume  v.  The  Winyaw  and  Wando  Canal  Co.,  1  Caro- 
lina Law  Journal,  217,  also  reported  in  4  Amer.  Law,  Mag.  92; 
Chancellor  De  Saussure  in  an  able  and  eloquent  opinion  held  that 
the  corporators  were  severally  liable  in  equity  to  the  creditors  of 
the  company ;  independent  of  any  statutory  provision  in  regard 
to  the  court  in  which  they  should  be  prosecuted. 

6.  As  to  the  objection  that  there  are  stockholders  delinquent 
upon  calls  which  the  defendant  has  fully  paid,  whose  arrears  are 
more  than  sufficient  to  pay  the  debts  of  the  corporation.  I  think 
nt  is  erroneous  to  suppose  that  in  these  cases  the  sequestration 
can  be  limited  to  the  amount  of  the  debt  of  the  creditor  in  whose 
suit  it  is  ordered.  It  carries  the  whole  corporate  effects  into  the 
hands  of  the  receiver.  {Morgan  v.  New  York  and  Albany  R. 
R.  Co.,  3  Barbour's  Notes,  30,  per  Chancellor,  May  2,  1843.)(a) 

The  corporation  is  deemed  insolvent  from  its  suffering  the  exe- 
cution to  be  returned  unsatis&ed,  and  for  aught  that  appears,  its 
concerns  are  to  be  wound  up. 

I  do  not  think  that  the  receiver  was  bound  to  prove  in  this  suit, 


(fl)  Sioce  reported,  10  Paige,  390. 
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the  extent  of  the  debts  of  the  corporation.  If  he  is  acting  op- 
pressively in  enforcing  the  liability  of  one  stockholder,  while  he 
omits  to  collect  of  others  who  have  paid  in  less  upon  their  shares ; 
the  defendant  may  by  a  cross  bill,  bring  the  latter  before  the 
court  with  the  receiver ;  or  he  may  by  the  action  of  the  court, 
compel  the  receiver  to  enforce  the  liability  of  such  delinquents, 
and  on  the  final  adjustment,  receive  back  the  excess,  if  he  has 
paid  any,  on  his  shares.  Such  defendant  has  an  undoubted  claim 
for  contribution,  {Judson  v.  Rossie  Galena  Co.f  9  Paige,  603, 
604,)  although  it  may  b^  involved  in  delay  and  difficulty  in  its 
practical  results  ;  a  consequence  not  unusual  in  complex  partner- 
ship and  corporate  liabilities. 

7.  It  is  set  up  that  Van  Vechten  the  creditor,  in  whose  suit  the 
complainant  was  appointed,  is  himself  liable  upon  stock  which 
be  subscribed,  to  more  than  the  amount  of  his  claim  against  the 
corporation ;  and  that  this  constitutes  an  equitable  set  off,  and 
ought  to  defeat  this  suit. 

Van  Yechten's  liability  was  before  the  Supreme  Court  in  an 
action  on  his  subscription,  and  the  opinion  of  the  court  with  a 
copy  of  which  I  was  furnished,  is  adverse  to  its  validity.  I  need 
not  decide  upon  it.  The  receiver  is  the  officer  of  this  court,  act- 
ing for  all  the  creditors  and  stockholders,  {Davis  v.  Duke  of 
Marlborough,  2  Swanst.  125.)  He  is  not  the  agent  of  Van 
Techten,  nor  in  any  manner  his  representative  exclusively. 
This  suit  is  not  Van  Yechten's  suit,  and  strictly  it  should  not  be 
prosecuted  by  his  solicitor  or  counsel,  {Ryckman  v.  Parkins^  6 
Paige,  643 ;  Ray  v.  Macomb,  2  Edw.  Gh.  R.  165.) 

8.  I  have  yet  to  notice  some  formal  difficulties  in  the  com- 
plainant's case. 

He  omitted  to  produce  the  proof  of  his  appointment,  which 
fact  is  put  in  issue  by  the  answer ;  and  it  is  urged  that  he  has 
not  proved  any  assignment  to  himself  as  receiver. 

As  to  the  appointment,  the  evidence  of  it  being  upon  the  files 
of  the  court,  I  permitted  the  complainant  to  produce  it  subse- 
quent to  the  hearing.  It  will  be  subject  to  the  defendant's  fur- 
ther objection,  if  any  there  be,  upon  its  production. 

The  assignment  to  the  receiver  is  not  proved.  The  signature 
of  the  president  is  proved,  and  that  the  instrument  has  a  seal  to 
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it ;  but  whether  that  be  the  seal  of  the  president,  or  of  the  corpo- 
ration,  there  is  no  evidence.  The  production  of  the  assignment 
will  not  aid,  because  the  seal  cannot  prove  itself.  The  court 
cannot  say  upon  inspection  that  it  is  the  corporate  seal  of  the 
rail  road  company,*  with  any  more  propriety  than  it  can  say  that 
the  signature  of  the  president  is  genuine  upon  a  like  inspection. 

For  all  purposes  in  a  court  of  law,  the  assignment  to  the  recei- 
ver is  no  doubt  proper,  and  in  regard  to  real  estate  and  the  legal 
title,  indispensable.  I  do  not  think  that  it  is  so  important  in 
equity. 

Here  the  court,  having  ample  power  for  the  purpose,  has  se- 
questered the  effects  of  this  corporation,  and  through  its  officer, 
the  master,  has  appQ|inted  a  receiver  of  such  effects.  The  order 
gives  him  full  power  to  take  possession  of  all  the  corporate  prop- 
erty, and  to  sue  and  collect  its  demands.  It  also  directs  the  com- 
pany and  its  officers  to  assign,  transfer  and  deliver  such  proper- 
ty to  the  receiver. 

In  my  judgment,  the  effect  of  this  order  was  to  vest  the  prop- 
erty in  the  receiver,  when  he  was  appointed,  as  effectually  in 
equity^  as  if  the  assignment  had  been  made  in  due  form.  The 
latter  operates  only  by  force  of  the  order.  The  court  having 
ordered  it,  no  sanction  of  a  board  of  directors  could  be  necessary 
to  carry  it  into  effect.  The  property  is  transferred  by  operation 
of  law,  by  means  of  the  order  of  the  court ;  and  equity  looking 
at  the  substance,  will  hold  the  transfer  accomplished  which  has 
been  decreed.  (See  Edw.  on  Rec.  83 ;  In  the  matter  of  the 
Eagle  Tton  Works,  8  Paige,  386 ;  Eldred  v.  Hall,  9  ibid.  640.) 

It  has  become  our  usual  practice  to  have  an  assignment  execu- 
ted to  receivers.  This  is  not  the  practice  in  England.  There 
the  proceeding  is  deemed  complete  and  effectual  on  the  master's 
appointment  and  the  filing  of  the  requisite  recognizance.  (1 
Smith's  Ch.  Pr.  628,  636.) 

The  complainant  is  entitled  to  a  decree  for  the  amount  unpaid 
on  the  defendant's  shares. 

Under  the  circumstances,  the  decree  will  be  without  costs,  and 
the  complainant  may  in  addition  to  the  proof  of  his  appointment, 
furnish  evidence  of  the  execution  of  the  assignment  to  him,  if 
he  deems  it  advisable.  .  '        ^ 
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The  case  of  Col.  Pratt  differs  from  the  foregoing  in  this  fact 
only,  that  his  stock  was  divided,  and  full  scrip  issued  for  a  part. 
This  does  not  affect  the  creditors  of  the  company,  or  other  stock* 
holders  who  did  not  assent  to  the  arrangement  The  law  le* 
quires  him  to  make  the  whole  full  stock,  if  that  be  necessary  for 
the  dischai^e  of  the  corporate  liabilities. 

There  will  be  the  same  decree  as  in  the  suits  against  the 
Messrs.  Pentz. 


Stevenson  v.  Maxwell. 

The  allowance  of  interest  aa  an  incident  to  a  debt,  b  founded  on  the  agraement  of 

the  partiea :  and  anch  agreement  may  be  eapreae  or  implied. 
It  is  implied,  where  there  is  a  contract  to  pay  the  principal  at  a  specific  time, 
and  the  debtor  makes  default ;  interest  being  chargeable  from  that  time,  upon 
the  groand  of  the  default.   ^ 
Where  socb  payment  is  to  be  made  on  the  conreyance  of  land  at  a  stipulated  pe* 
riody  and  the  land  is  not  then  conveyed,  the  purchaser  is  not  in  default  if  he 
omits  to  pay  the  price,  and  no  interest  is  recoverable  against  him  until  he  is  pat 
in  default  by  the  tender  of  a  deed. 
The  general  rule  in  England  is,  that  from  the  time  fixed  for  the  completion  of  a 
contract  for  the  sale  and  conveyance  of  land,  the  purchaser  is  entitled  to  the  pro- 
fits of  the  estate,  and  will  be  compelled  to  pay  interest  upon  the  price.    And  the 
agreement  to  pay  interest,  is  implied  from  the  purchaser's  receiving,  or  being  en* 
titled  to  receive,  the  rents  and  profits. 
This  rule  is  modified  here,  by  the  difference  in  the  situation  and  prf^ductiveness  of 
real  estate,  and  the  higher  rate  of  interest ;  and  in  the  case  of  vacant  or  nnpro- 
dnetive  property,  a  contract  to  pay  interest  will  not  be  implied,  when  the  par* 
chaser  is  prevented  from  obtaining  his  title  through  the  default  or  negligence  of 
the  vendor.    The  entry  into  possession  of  such  propeity  ought  not  to  afiect  the 
principle. 
And  where  the  purchaser  does  not  go  into  possession,  under  or  in  pursuance  of  the 
eontract  of  sale,  and  the  delay  in  its  completion  is  imputable  to  the  seller,  he 
will  not  be  ehaiged  with  interest  on  the  purchase  money,  in  the  absence  of  an 
expreas  agreement  to  pay  interest 
8.  &  M.  being  joint  owners  in  possession  of  several  lots,  under  a  lease  which  con- 
tained a  covenant  for  a  sale  and  conveyance  to  the  lessees  at  their  option  at  a 
fixed  price,  tendered  the  price  to  the  lessor's  heirs  and  representatives,  and  da* 
naaded  the  title ;  but  the  latter,  by  reason  of  infancy  and  other  causes,  were 
miable  for  a  long  period  to  convey  the  same.    S.  then  signed  an  agreement  by 
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which  be  coyeDanted  to  execute  a  perfect  conTeyanee  to  M*  of  all  hie  right  and 
interest  in  one  of  the  lots,  (which  was  vacant,)  on  the  Ist  of  May,  1830,  in  con- 
sideration of  a  large  price  to  be  then  paid  or  secured  by  M. ;  and  when  the  legal 
title  was  obtained,  he  wonld  give  any  further  assurance,  &c.  S.  made  no  effort 
to  complete,  or  to  convey  his  own  interest  toM.  at  or  before  the  day  fixed  ;  and 
early  m  1831,  he  repudiated  the  agreement,  denied  its  obligation,  and  disclaimed 
M.  as  being  the  purchaser.  M.  nevertheless  proceeded,  and  erected  a  valuable 
store  on  the  lot,  the  income  from  which  exceeded  the  whole  cost  of  both  store 
and  lot ;  and  at  the  same  time  he  made  similar  erections  on  the  joint  aceount» 
on  the  other  lots  of  himself  and  S.  In  1836,  S.  filed  a  bill,  amongst  other  things, 
calling  on  M.  to  complete  the  purchase  of  the  lot,  and  a  conveyance  was  finally 
in  readiness  for  M.  in  1841. 

Held,  that  M.  did  not  enter  into  possession  under  his  contract  with  S.,  and  the 
character  of  his  previous  possession  was  not  changed.  That  S.  was  not  entitled 
to  interest  on  the  stipulated  price  from  May  1,  1830.  nor  until  he  made  or  ofiered 
a  full  conveyance  or  his  right  and  title  in  the  lot ;  but  he  was  entitled  to  the 
value  of  the  rents  in  the  intervening  period  as  the  same  wonld  have  been  derived 
from  the  lot,  in  the  condition  in  which  it  was  when  he  contracted  to  sell  to  M. 

Commission,  is  not  limited  to  a  compensation  or  per  centage  on  the  receipt,  pay- 
ment, or  transmission  of  money,  or  its  equivalent  1  It  is  an  allowance  to  a  factor, 
broker,  a^ent,  or  other  f  erson  who  manages  the  affairs  of  others,  for  his  services 
tboreia  ;  and  is  usually  ascertained  by  a  per  centage  on  the  value  of  the  proper- 
ty  sold  or  amount  of  the  business  done. 

Under  a  decree  for  an  account  of  joint  operations  in  real  estate,  the  master  was  di- 
rected to  allow  no  commissions.  Held,  that  this  excluded  an  allowance  for  sa- 
perintendence  and  management  of  the  joint  property. 

The  agreement  under  which  the  account  was  directed,  was  to  make  advances  for  a 
purchase.    The  account  embraced  those,  with  large  disbursements  also,  and  the 
decree  restricted  interest  on  all  advances  to  six  per  cent.    Held,  that  the  disburse- 
ments were  not  included  in  the  restriction. 
November  12, 13,  1844;  January  6,  1845. 

The  bill  iu  this  cause  was  filed  by  JohnB.  Stevenson  against 
the  heirs,  devisees  and  legal  representatives  of  Thomas  Steven- 
son, together  with  Hugh  Maxwell,  whose  wife  was  one  of  the 
devisees ;  embracing  a  great  diversity  of  matters.  It  sought  an  ac- 
count between  the  estate  of  T.  Stevenson  on  the  one  side,  and  the 
complainant  and  Mr.  Maxwell  on  the  other  side,  in  respect  of  a 
lease  granted  by  the  testator  to  one  Bradshaw,  which  those  two 
gentlemen  had  purchased  in  1828.  This  account  was  taken  un- 
der the  decree,  and  no  question  arose  upon  it  on  this  occasion. 
It  also  claimed  a  specific  performance  of  an  agreement  made  be- 
tween the  complainant  and  Maxwell,  for  the  sale  of  one  of  the 
Bradshaw  lots  to  the  latter ;  which  performance  was  acceded  to 
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by  Maxwell  and  the  decree  directed  it  accordingly.    The  princi- 
pal question  was  under  this  agreement 

The  bill  also  asked  for  a  settlement  of  the  accounts  between 
Che  complainant  and  Maxwell,  in  respect  of  their  joint  operations 
growing  out  of  the  purchase  of  the  lease  ;  and  the  decree  direct- 
ed  such  accounting. 

The  master  having  made  his  report  on  the  accounts  between 
those  parties,  including  the  purchase  money  of  the  lot  sold  to 
Maxwell ;  the  latter  took  three  exceptions  to  his  report,  which 
now  came  on  to  be  heard. 

The  facts  elucidating  ihe  exceptions  will  be  found  in  the  opin- 
ion of  the  court 

H.  Maxwell  in  persrin,  and  Murray  Hoffman  for  Mr.  Max- 
well. 

W.  SlUiman^  for  the  complainant. 

The  Assistant  Vice-chancellor. — I  will  first  examine 
the  complainant's  right  to  interest  upon  the  purchase  money  of 
his  half  part  of  the  Cedar-street  lot ;  that  being  the  first  point  in 
the  order  of  time,  which  the  case  presents. 

On  the  I4th  of  November,  1828,  Mr.  Maxwell  and  the  com- 
plainant, became  the  purchasers  for  their  joint  and  equal  benefit, 
of  a  lease  of  that  lot  and  of  adjoining  lands  held  by  one  Brad- 
shaw.  The  demise  was  from  Thomas  Stevenson,  and  contained 
a  covenant  to  convey  the  property  in  fee  at  a  stipulated  price* 
Mr.  Stevenson  was  dead  and  his  title  had  been  transmitted  to 
sundry  persons  under  his  will,  several  of  whom  entitled  to  estates 
in  remainder,  were  infants.  The  complainant  and  the  wife  ci 
Maxwell  took  interests  under  the  will ;  the  latter  for  her  life 
only.  In  1829,  Mr.  Maxwell  in  behalf  of  himself  and  the  com- 
plainant, offered  to  pay  to  T.  Stevenson*s  legal  representatives 
and  other  parties  entitled  to  receive  it,  the  requisite  sum  for  the 
piuchase  of  T.  Stevenson's  title,  pursuant  to  the  terms  of  the 
lease,  and  requested  a  performance  of  the  covenant  and  a  con- 
veyance of  the  property. 

The  lease  wns  assigned  by  Bradshaw  to  Mr.  Maxwell,  who 
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took  possession  of  the  premises  in  November,  1828,  for  the  bene- 
fit of  the  complainant  and  himself. 

On  the  29th  of  January,  1830,  the  complainant  agreed  to  sell 
to  Maxwell  his  undivided  half  of  one  of  the  lots  into  which  the 
Bradshaw  premises  were  subdivided,  at  the  rate  of  $600  per  foot 
on  Cedar-street.  The  lot  was  twenty  feet  and  some  inches  in 
front  by  sixty  feet  in  depth,  and  at  the  stipulated  price,  amounted 
to  $7708.    It  was  at  that  time,  a  vacant  and  unimproved  lot. 

The  complainant  executed  a  written  agreement  for  the  sale, 
by  which,  in  consideration  of  the  price  above  stated,  to  be  paid 
or  secured  on  the  first  day  of  May  then  next,  he  covenanted 
to  execute  a  full  and  perfect  conveyance  of  all  his  right  and  in* 
terest  in  and  to  the  moiety  of  the  lot,  and  also  covenanted  that 
when  the  legal  title  to  the  lot  was  obtained,  he  would  do  any 
legal  act  to  convey  his  interest  in  the  lot  on  payment  of  the  stip- 
ulated price. 

The  complainant  executed  no  conveyance  or  transfer  on  the 
1st  of  May,  1830,  nor  until  since  the  decree  in  this  cause.  Mr. 
Maxwell  made  no  tender  of  the  price.  It  appears  that  on  that 
day,  the  complainant  was  indebted  to  him  for  about  half  the 
price,  for  advances  made  under  the  agreement  for  the  purchase 
from  Bradshaw.  No  active  measures  were  taken  to  obtain  the 
title  from  the  devisees  of  T.  Stevenson,  until  this  suit  was  insti- 
tuted in  1836,  and  it  was  accomplished  by  the  decree  under 
which  the  account  in  question  was  stated,  which  decree  was 
entered  March  27th,  1840. 

Mr.  Maxwell  erected  expensive  and  valuable  stores  atid  build* 
ings  on  the  lot  in  1830  and  1831,  and  his  net  income  from  the 
lot  since  their  completion,  has  been  $700  par  year,  over  and 
above  all  charges  and  the  interest  on  the  cost  of  the  land  and  the 
improvements. 

On  this  state  of  facts,  the  master  has  in  effect  chained  Mr. 
Maxwell  with  interest  from  May  6,  1830,  at  seven  per  cent,  on 
the  contract  price  with  the  complainant:  which  the  defendant 
by  his  third  exception  insists  is  erroneous.  And  he  contends 
that  no  interest  was  chargeable  until  the  title  of  the  lot  was  con- 
veyed to  him. 
The  princ  pie  is  undoubtedly  stated  correctly  by  Mr.  Senator 


NEW  YORK— JANUAEY,  1845.  877 


Sterenaon  v.  Maxwell. 


Spencer  in  his  very  able  judgment  in  Rensselaer  Glass  Factory 
V.  Keid^  6  Cowen,  687,  610,  611,  where  he  says  that  the  allow- 
ance of  interest  as  an  incident  to  a  debt,  is  founded  on  the  agree- 
ment of  the  parties ;  and  that  such  agreement  may  be  express 
or  implied. 

1.  In  this  case  there  is  no  express  agreement  to  pay  interest. 
The  writing  is  not  signed  by  Maxwell,  and  contains  no  agree- 
ment on  his  part ;  but  if  he  had  signed  it,  it  says  nothing  of 
interest. 

2.  An  agreement  to  pay  interest  is  implied,  where  there  is  a 
contract  to  pay  the  principal  at  a  specific  time,  and  the  debtor 
makes  default  in  such  payment.  Interest  is  then  chargeable 
from  the  time  when  the  money  ought  to  have  been  paid,  and  it 
rests  upon  the  ground  of  the  default.  {Robinson  v.  Bland^  2 
Burr.  1086,  per  Lord  Mansfield.) 

In  this  case  the  money  was  to  be  paid,  or  secured  to  be  paid, 
on  the  1st  of  Hay,  1830 ;  but  there  was  no  default  in  making 
the  payment,  because  it  was  not  to  be  paid  at  all,  unless  the  com- 
plainant executed  to  the  defendant  a  full  and  perfect  conveyance 
of  all  his  right  and  title  to  the  lot  sold,  and  no  such  conveyance 
was  made  or  offered  to  the  defendant. 

If  the  defendant  had  signed  the  agreement  of  January  29, 
1830,  and  it  had  contained  an  express  promise  to  pay«  he  would 
not  have  been  liable  to  a  suit  at  law  for  the  purchase  money,  un- 
less the  complainant  had  tendered  him  at  least  such  a  convey- 
ance as  that  I  have  mentioned,  or  shown  its  preparation  and  his 
readiness  to  deliver  it  on  receiving  the  price.  Therefore  no 
agreement  or  liability  to  pay  interest  can  be  inferred  from  Mr. 
Maxwell's  default  or  omission  to  pay  on  the  1st  of  May,  1830,  or 
at  any  time  since  until  the  conveyance  was  made  to  him. 

3.  The  chai^  of  interest  is  sustained  mainly  on  the  ground 
that  Maxwell  had  the  possession  of  the  lot,  and  has  received 
profits  from  it  to  more  than  the  amount  of  the  interest  on  the 
purchase  money. 

1  do  not  think  that  the  fact  of  his  realizing  more  than  the  in- 
terest, is  to  have  much  weight,  because  that  result  is  owing  to  the 
large  expenditures  made  by  him  in  improving  the  lot.  As  it 
stood  when  the  complainant  sold  his  interest  in  it,  the  rents  and 
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profits  were  trifling  in  amount,  and  probably  if  let  from  year  to 
year  from  thence  till  the  decree,  it  would  not  have  produced  the 
half  of  one  per  cent  on  the  purchase  money.  The  agreement  to 
pay  interest,  if  it  is  to  be  implied  from  the  possession,  must  in 
this  case,  rest  upon  that  consideration,  irrespective  of  the  yalue 
of  the  possession  as  compared  with  the  amount  of  interest. 

The  well  settled  rule  in  England  is,  that  from  the  time  fixed 
for  the  completion  of  the  contract,  the  purchaser  is  entitled  to  the 
profits  of  the  estate,  and  will  be  compelled  to  pay  interest  for 
the  price.  This  is  the  general  rule,  and  Mr.  Sugden  says  this 
holds  good  whether  the  purchaser  does  or  does  not  take  posses- 
sion of  the  estate.    (3  Sugd.  on  Yend.  97,  Chapt  16,  sect  1,  i  1.) 

The  allowance  of  interest  to  the  vendor,  is  however  usually 
deemed  consequent  upon  the  purchaser's  receiving,  or  being  en- 
titled to  receive,  the  rents  and  profits  of  the  estate,  where  there 
is  no  express  agreement  to  pay  interest.(a) 
'^  In  England  where  real  estate  is  almost  universally  produc- 
tive, and  the  rate  of  interest  adopted  by  the  courts  of  equity  in 
cases  of  specific  performance  is  only  four  per  cent ;  the  opera- 
tion of  this  general  rule  is  equable  and  just. 

In  this  country,  a  much  larger  proportion  of  the  real  estate 
sold,  is  entirely  unproductive,  and  the  rate  of  interest  in  the 
courts  is  that  of  the  statute  ;  in  this  state,  seven  per  cent 

In  the  case  of  a  vacant  city  lot,  or  of  wild  land,  not  bought 
for  immediate  improvement  or  cultivation,  and  where  there  is 
no  express  contract  for  interest ;  it  would  be  repugnant  to  the 
moral  sense  to  compel  the  purchaser  to  pay  interest  on  the  price, 
when  through  the  default  or  negligence  of  the  vendor,  he  had 
not  received  a  conveyance,  and  thus  had  been  for  years  pre- 
vented from  disposing  of  the  property.  Nor  would  the  fact  that 
the  buyer  had  taken  all  the  possession  that  he  could  of  such 
property,  and  had  not  kept  the  money  by  him  all  the  time  in 
order  to  pay  it  on  receiving  the  title,  afiect  the  natural  equity  of 
the  case.  Yet  by  the  modern  English  rule,  he  would  be  charged 
with  interest  under  such  circumstances. 


(a)  See  Adamt  ▼.  Heatheote,  before  Vice-Chancellor  Sir  L.  Shadwell,  March 
86, 1846 ;  10  Lond.  Jar.  Rep.  301. 
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There  are  several  exceptions  to  the  general  rule  in  England, 
and  it  has  been  still  more  departed  from  in  cur  courts.  Thus 
in  the  complicated  case  of  Hepburn  v.  Dunlap,  1  Wheat.  179, 
306,  the  vendor  was  indebted  to  the  vendee,  and  the  sale  was 
made  to  pay  the  debt.  This  was  in  17^,  but  a  good  title  was 
not  made  to  the  vendee  till  1809.  The  court  held  that  the  ven- 
dor must  pay  interest  on  the  debt  till  that  time  ;  in  other  word% 
the  purchaser  paid  no  interest  until  he  got  a  good  title. 

In  BirdaaU  v.  Waldron,  2  Edw.  Ch.  R.  315,  the  Vice-Chan- 
cellor  decided  that  the  seller,  although  in  possession,  would  not 
be  bound  to  pay  bis  money  into  court  before  obtaining  a  title, 
where  he  went  into  possession  with  the  understanding  that  he 
was  not  to  pay  it  until  he  had  a  title.  And  the  ground  of  the 
decision  goes  to  the  payment  of  interest  also. 

One  of  the  exceptions  made  by  Mr.  Sugden  is  where  the  in- 
terest is  more  than  the  profits,  and  the  delay  was  clearly  made 
by  the  vendor,  in  which  case  the  court  gives  the  vendor  no 
interest  but  leaves  him  in  possession  of  the  interim  rents  and  prof- 
its.   (3  Sugd.  on  Vend.  116,  ch.  16,  sect.  1, }  43.) 

It  is  manifest,  that  if  in  such  case  the  purchaser  had  gone  into 
possession  expecting  a  prompt  completion  of  the  sale,  the  equi- 
table rule  ought  to  be  the  same,  where  the  delay  is  the  fault  of 
the  seller. 

I  will  refer  to  some  other  authorities  hereafter,  in  reference  to 
particular  views  of  this  case. 

One  ground  of  resisting  interest  here  is,  that  Mr.  Maxwell  did 
not  enter  into  possession  under  the  contract  of  purchase.  He 
was  already  in  possession  as  the  assignee  of  Bradshaw's  lease, 
and  at  law,  he  was  in  the  sole  and  exclusive  possession. 

There  was  no  change  in  the  character  of  his  possession,  con- 
sequent upon  his  purchase,  until  he  received  the  title  under  the 
decree.  If  his  rig^t  to  the  possession  had  been  challenged  in 
the  intervening  period,  he  wonld  have  sustained  his  right,  not 
as  a  purchaser  from  the  complainant,  but  as  the  assignee  of 
Bradsbaw'ft  lease. 

If  it  be  said  that  in  equity  his  possession  was  that  of  the  com- 
plainant as  well  as  himself,  under  the  agreement  of  November, 
1828,  and  that  the  character  of  the  possession  was  changed  by 
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his  assumption  of  exclusive  ownership,  and  erecting  buildings 
after  the  sale  to  him ;  I  answer,  that  tlie  proofs  are  consistent 
wilh  the  idea  of  the  same  joint  equitable  possession  after  the  sale. 
Mr.  Maxwell  made  similar  improvements  and  erections  on  the 
other  property  embraced  in  the  agreement  of  November,  1828. 
The  only  diflerence  is,  that  he  has  kept  a  separate  account  of 
the  latter,  and  brought  that  alone  into  the  account  against  the 
complainant  ,0^ 

I  do  not  perceive  any  reason  in  this  case  for  straining  a  point 
against  the  defendant  in  order  to  charge  him  with  interest ;  and 
I  must  hold  that  he  did  not  go  into  possession  under  the  contract 
in  question. 

The  authorities  are  strong  for  exempting  the  purchaser  from 
the  payment  of  interest  in  such  circumstances,  where  the  delay  is 
not  imputable  to  him. 

In  Blount  v.  Blount^  3  Atk.  636,  Lord  Hardwicke  declared, 
that  as  no  possession  was  delivered  to  the  purchaser  by  virtue  of 
his  purchase,  and  it  was  not  his  default  at  all  that  the  conveyan- 
ces had  not  been  made,  there  was  no  pretence  for  making  him 
pay  interest.  In  that  case  the  purchaser  was  in  possession  be« 
fore  making  the  purchase.  Lord  Hardwicke  also  says  that  it 
cannot  be  laid  down  in  certain  that  from  the  time  of  possessiou, 
a  purchaser  shall  always  pay  interest. 

In  Paian  v.  Rogers^  6  Madd.  266.  the  Yice-Chancellor  said 
that  a  decree  for  interest  from  the  time  when  the  money  was  to 
be  paid,  was  generally  made ;  but  not  where  the  vendor  has  im- 
properly delayed  the  execution  of  the  contract. 

In  EsdaUe  v.  Stephen^ton^  1  S.  d&  S.  122,  Sir  John  Leach,  Y. 
C.  held  that  where  there  was  no  express  stipulation  to  pay  inter- 
est, and  the  delay  in  completing  the  contract  was  occasioned  by 
the  vendor ;  if  the  interest  is  much  more  in  amount  than  the  rents 
and  profits,  the  court  gives  the  vendor  no  interest,  but  leaves 
him  in  possession  of  the  interim  rents  and  profits. 

He  adhered  to  the  same  principle  in  Manck  v.  HuMkiMtcH^  4 
Russell,  122,  note  a.,  and  it  was  adopted  by  Lord  Lyndhuist  in 
Jones  V.  Muddf  4  Russell,  118.(a) 

(«)  See  WinterbottM  r.  Ingkem,  in  the  Queen'i  Bench,  Trinity  Term,  IBii, 
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'  The  case  of  Birdaall  v*  Waldron^  before  cited,  is  also  an  au* 
thprity  against  the  claim  for  interest  on  the  ground  of  possession* 
The  Yice*Chancellor  there  said,  that  if  there  had  been  delay  in 
the  performance  without  the  default  of  the  purchaser,  he  would 
not,  although  in  possession,  be  obliged  to  pay  the  purchase 
Hioney. 

In  January  v.  Martin^  1  Bibb's  R.  686,  the  vendee  went  into- 
possession  under  the  contract.  He  tendered  the  purchase  money, 
T^hich  was  refused.  He  made  large  improvements  on  the  pre* 
mises.    The  vendor  was  not  allowed  interest. 

In  Hart  v.  Brandy  I  A.  K.  Marsh.  Rep.  159,  in  the  same 
court,  it  was  held  that  one  holding  himself  in  readiness  to  pay, 
and  the  other  refusing  to  perform,  the  latter  is  subjected  to  the 
loss  of  interest. 

In  the  case  before  me,  there  was  no  change  of  possession  con- 
sequent upon  the  contract  to  sell.  Maxwell  was  not  bound  to 
pay  the  purchase  money,  until  he  received,  at  least,  a  conveyance 
of  the  complainant's  right  and  interest  in  the  lot.  Therefore 
there  was  no  default  on  his  part,  until  such  conveyance  was 
made  or  tendered  to  him.  He  did  not  agree  to  pay  interest  at 
all.  The  law  will  not  imply  such  an  agreement,  except  from  his 
default,  or  from  the  taking  of  possession  being  deemed  an  equiv- 
alent.   And  neither  of  those  circumstances  exist  here. 

It  was  urged  that  Maxwell  knew  perfectly  well,  and  much 
better  than  the  complainant  did,  that  the  title  could  not  be  com- 
pleted by  the  1st  of  May,  1830. 

I  cannot  know  from  the  case,  how  that  fact  is,  nor  whether 
one  party  or  the  other  was  aware  of  it.  The  contract  of  sale 
apparently  contemplated  two  conveyances ;  one  of  the  complain- 
aut's  interest  as  it  then  stood,  and  the  other  of  the  legal  title  when 
obtained.  There  was  nothing  to  prevent  the  complainant  from 
transferring  the  former,  on  the  1st  of  May,  1830;  and  having 
omitted  to  execute  such  transfer,  he  was  clearly  in  default  on  his 
part.    He  had  no  right  to  call  upon  the  purchaser  for  the  price. 


10  London  Jurist  Rep.  4 ;  against  allowing  interest,  where  a  purchaser  in  pos- 
■eosion  was  preTented  from  eompletuig  for  the  want  of  a  good  title.  And  see  10 
I^mdon  Jarigt,  Miao^Uany,  81. 

Vot.  U.  36 
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until  that  was  done.  Whether  on  that  being  done,  he  could 
have  required  any  thing  more  than  security  for  the  paynient 
of  the  principal,  whenever  the  legal  title  should  be  procured,  I 
need  not  determine. 

Instead  of  performing  so  much  of  his  contract,  as  was  plainly 
within  his  power,  on  the  1st  of  May,  1830,  he  does  not  appear 
to  have  taken  any  measures  towards  performance  during  that 
year.  On  the  contrary,  on  the  31st  March,  1831,  be  repudiated 
the  contract,  denied  its  obligation,  and  disclaimed  Mr.  Maxwell 
as  being  the  purchaser. 

How  long  he  maintained  this  position,  does  not  distinctly  ap- 
pear. It  was  abandoned  at  all  events,  when  this  bill  was  filed, 
for  he  therein  sets  up  the  agreement  for  the  sale,  as  binding  upon 
Maxwell  as  well  as  himself. 

It  would  be  extraordinary  upon  such  a  state  of  facts,  to  allow 
to  the  vendor  interest  from  the  time  when  he  ought  to  have  com- 
pleted his  contract ;  he  not  only  neglecting  to  perform,  but  deny- 
ing his  obligation  to  perform. 

In  Hart  v.  Brandy  before  cited,  the  court  said  that  no  proposi- 
tion can  be  more  clear  than  if  the  purchaser  were  really  and  bona 
fidt  prepared  to  make  payment,  and  unequivocally  intended  it, 
and  the  vendor  has  evinced  a  determination  not  to  perform  the 
contract  if  possible,  the  latter  is  not  entitled  to  interest. 

I  was  referred  to  many  authorities  to  the  point  that  interest  is 
payable  from  the  time  stipulated  for  the  performance  of  the  con- 
tract ;  and  in  some  of  them,  this  has  been  decreed  in  respect  of 
possession  taken  and  continued  under  the  contract j  where  there 
has  been  great  delay  on  the  part  of  the  vendor  in  completing  the 

sale. 

The  latter,  as  I  have  endeavored  to  show,  are  not  applicable ; 
and  as  to  all  the  cases,  they  depend  very  much  upon  their  respec- 
tive circumstances. 

Thus,  in  Fludyer  v.  Cocker^  12  Ves.  26,  the  act  of  taking  po9> 
session,  was  deemed  an  implied  agreement  to  pay  interest. 

In  McKay  v.  Melvin,  1  Iredell's  Eq.  R.  73,  the  purchaser 
went  into  possession,  and  the  delay  was  occasioned  by  the  death 
of  the  vendor. 

In  Mayo  v.  Purcell^  3  Munf.  R.  243,  there  was  an  express 
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contract  to  pay  interest  after  three  months,  and  after  going  into 
possession  of  nearly  all  the  premises,  the  purchaser  resisted  per* 
formance,  because  he  did  not  get  possession  of  the  whole.  The 
court  decreed  against  him  because  he  knew  when  he  bought, 
that  a  part  of  the  land  was  occupied  adversely,  and  was  aware  of 
all  the  defects  in  the  title. 

In  Hundley  v.  Lyons^  6  Munf.  R.  342,  there  was  a  delay  in 
making  the  deed  on  account  of  a  misunderstanding  between  the 
parties,  in  relation  to  the  terms  of  the  sale.  Chancellor  Taylor 
directed  interest  from  the  actual  execution  of  the  deed,  and  prof- 
its to  go  to  the  purchaser  from  that  time.  The  Court  of  Appeals 
for  the  cause  above  mentioned,  decreed  the  profits  to  the  purcha- 
ser from  the  time  of  the  sale,  and  interest  to  be  paid  by  him  from 
the  end  of  a  year  after  the  times  when  the  respective  instalments 
ought  to  have  been  paid  by  the  purchaser.  The  purchase  money 
was  payable  in  instalments  without  interest 

In  Selden  v.  James^  6  Rand.  R.  465,  the  vendee  went  into 
possession,  and  assented  to  the  recording  of  the  deed  made  to 
him,  and  claimed  under  it  He  delayed  the  payment  of  the  prin- 
cipal, because  of  an  adverse  claim  set  up  to  the  land,  which 
turned  out  to  be  unfounded.    He  was  decreed  to  pay  interest. 

In  Brockenbrovgh  v.  Blythe^  3  Leigh,  619,  there  were  two 
grounds  upon  which  the  charge  of  interest  to  the  purchaser  was 
sustained.  The  purohase  money  was  ultimately  payable  to  one 
of  the  defendants,  who  was  not  a  party  to  the  contract  of  sale, 
and  only  assented  to  convey,  on  receiving  the  money  with  interest 

Another  ground  was,  that  the  purchasers  went  into  possession 
and  kept  possession  under  the  contract,  and  that  it  was  at  the  op- 
tion of  Blythe,  the  covenantor,  to  receive  the  price  and  give  them 
a  conveyance  with  security  for  ultimately  procuring  the  title,  or 
to  let  them  keep  the  price  in  their  ovra  hands,  the  title  remain* 
ing  as  it  was.  One  of  the  judges  says,  that  where  the  vendee 
comes  for  specific  performance,  and  he  has  had  possession  of 
both  the  land  and  the  purchase  money,  he  shall  pay  interest,  even 
though  the  vendor  has  been  in  default  unless  the  money  has 
been  idle  and  the  vendor  had  notice  of  it.  President  Tucker 
says,  p.  647,  that  the  general  rule  is,  that  the  purchaser  who 
is  let  into  possession  must  pay  the  interest  for  the  purchase 
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money,  and  the  party  claiming  an  exemption  from  it,  must  bring 
himself  within  some  established  exception. 

Referring  these  decisions  to  the  peculiar  facts  in  each  case, 
they  do  not  conflict  with  my  conclusion  upon  the  question  pre- 
sented here. 

The  most  that  T  feel  warranted  in  doing  for  the  complainant,* 
is  to  allow  him  the  value  of  the  rents  and  profits  which  would 
have  been  derived  from  the  lot,  had  it  continued  till  184t),  in  the 
same  state  in  which  it  was  when  he  sold  his  interest  in  it  to  Max- 
well, and  been  rented  from  year  to  year. 

The  third  exception  to  the  master's  report  will  therefore  be  al- 
lowed, and  the  account  stated  on  the  principle  just  mentioned. 

2.  The  first  exception  is  taken  because  the  master  refused  to 
allow  to  Mr.  Maxwell  any  thing  for  his  superintendence  and 
management  of  the  joint  property  of  himself  and  the  com- 
plainant. 

The  decree  under  which  the  master  proceeded,  directs  him  to 
allow  no  commissions  to  Maxwell.  The  subject  of  compensa- 
tion for  services  appears  to  have  been  discussed  between  these 
parlies  in  1833,  when  Mr.  Ferris  attempted  to  adjust  their  differ- 
ences. The  term,  CTtntnission,  is  not  limited  to  a  compensation 
or  per  centageon  the  receipt,  payment  or  transmission  of  money 
or  its  equivalent.  It  embraces  the  allowance  for  a  great  variety 
of  services  not  connected  with  those  duties.  Thus  a  broker,  who 
negotiates  contracts  relative  to  property,  with  the  custody  of 
which  he  has  no  concern,  and  for  which  he  neither  receives  or 
makes  the  payment,  obtains  his  commission  on  the  transac- 
tion. In  his  case,  as  well  as  in  most  instances,  the  commission 
is  usually  ascertained  by  a  per.centage  on  the  value  of  the  proper- 
ty sold  or  amount  of  the  business  done.  So  of  the  del  credere 
commission  of  n  factor,  a  portion  of  it  is  for  the  guarantee  of  the 
solvency  of  the  purchasers  of  the  goods  intrusted  to  him. 

In  1  Bouvier's  Law  Diet.  281,  commission  is  defined  to  be  an 
allowance  or  compensation  to  an  agent,  factor,  &c.,  or  other  per- 
son, who  manages  the  aflairs  of  others,  for  his  services  in  per- 
forming the  same.  And  see  1  McCulloch's  Commercial  Diet. 
673,  title.  Factorage.    3  Chitty's  Comm.  Law,  221. 
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In  Smith's  Mercantile  Law,  64,  it  is  said  that  the  remuneration 
to  which  an  agent  is  entitled,  is  often  called  commission. 

So  Mr.  Justice  Story  says,  the  compensation  which  belongs  to 
the  agent  in  consideration  of  the  duties  and  responsibilities  which 
he  assumes,  and  the  labor  and  services  which  he  performs,  is 
commonly  called  a  commission.    (Story  on  Agency,  §  326.) 

Such  being  the  meaning  of  the  term  used,  and  the  subject  of 
these  services  having  been  agitated  between  the  parties ;  [  think 
the  decree  must  be  deemed  to  preclude  the  claim  for  compen* 
sation. 

The  first  exception  to  the  master's  report  must  be  overruled. 

3.  The  remaining  exception  relates  to  the  charge  of  seven  per 
cent,  interest  against  Mr.  Maxwell,  while  he  is  allowed  interest 
at  the  rate  of  six  per  cent.  only. 

The  decree  directs  an  account  to  be  taken  between  these  par- 
ties touching  their  respective  receipts  and  disbursetnentsj  grow- 
ing out  of  their  operations  under  the  agreement  of  November  14| 
1828,  and  in  faking  the  account,  the  master  is  to  allow  Maxwell 
interest  at  the  rate  of  six  per  cent,  on  his  advances,  and  he  is  to 
make  all  proper  charges  and  allowances  as  between  the  parties. 

In  view  of  the  language  used,  in  the  first  instance  disburse-' 
ments,  and  in  the  next  place,  advances,  it  is  probable  that  the 
direction  of  six  per  cent,  was  intended  to  apply  to  the  advances, 
properly  so  called,  which  Maxwell  stipulated  to  make  in  that 
agreement.  ^ 

But  there  is  another  ground  which  is,  in  my  mind,  decisive  of 
the  point.  I  find  no  specific  direction  to  the  master  to  charge  ot 
allow  any  interest  to  either  party,  except  to  Maxwell  on  those 
advances.  And  under  his  general  authority  by  the  rule  of  the 
court,  to  charge  and  allow  interest  as  shall  be  just  and  equitable, 
there  is  no  apparent  reason  why  if  he  thought  it  discreet  to 
charge  interest,  he  should  charge  to  one  party  a  higher  rate  ojf 
interest  than  the  decree  directed  him  to  charge  to  the  other. 

The  agreement  between  the  parties  would  give  to  MaxweU 
seven  per  cent,  on  his  advances.  The  decree  restricts  him  to 
six  per  cent,  without  any  expressed  cause.  It  seems  from  the 
provi:$ion  itself,  that  it  was  expected  the  interest  account  would 
all  be  on  one  side.    On  its  turning  out  that  interest  should  be 
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charged  against  Maxwell  lu  the  latter  stages  of  the  account,  it  is 
surely  inequitable  that  he  should  pay  seven  per  cent  when  in 
the  earlier  stages  he  is  allowed  six  per  cent.  only. 

The  second  exception  to  the  report  is  therefore  allowed. 

As  the  account  is  to  be  stated  anew,  I  will  make  no  direction 
as  to  the  costs  in  the  cause.  Neither  party  will  recorer  costs  on 
these  exceptions  or  the  bearing  thereon,  (a) 


(a)  On  lettling  the  decree,  there  was  aome  diyeraity  between  the  connad  aa  to  ita 

form. 

The  AniBTANT  Vicb-Chancbllob. — ^Upon  the  third  exception,  the  intereat  moat 
eommence  againat  Maxwell  at  the  end  of  thirtj  daya  from  the  filing  of  the  master'a 
teport,  dated  March  15, 1841.  By  the  decree  of  March  37, 1840,  the  partiea  were 
to  execute  a  conveyance  to  Maxwell  after  the  maater  had  reported  on  the  acooanta 
between  the  now  litigants  on  the  one  aide,  and  the  estate  of  Stevenson  on  the  other; 
upon  the  payment  by  Maxwell  of  one-half  of  the  amount  reported  to  be  due. 

The  master'a  report  of  March  15,  1841,  ahows  the  result  of  that  accounting,  and 
that  auch  payment  had  been  made. 

Thirty  daya  were  sufficient  to  confirm  that  report,  and  aettle  and  execute  the 
conveyance  ;  and  if  not  voluntarily  executed  the  conrt  would  have  speedily  en- 
forced it 

The  title  was  equitably  in  Maxwell  from  the  confirmation  of  the  report ;  and 
from  the  time  he  might  have  had  the  legal  title,  I  think  he  must  pay  intereat 

In  regard  to  the  charge  to  Maiwell  for  the  use  of  the  lot,  it  will  terminate  when 
the  interest  commences  on  the  purchase  money. 

The  rent  paid  to  the  Stevenson  estate,  ought  not  to  enter  into  this  account  for  nae 
and  occupation.  Those  rents,  as  well  as  the  price  fixed  in  the  leaae  for  the  purchase 
of  the  fee,  were  a  part  of  the  cost  of  the  whole  lot  to  the  complainant  and  Maxwell, 
which  they  were  equally  liable  to  pay.  The  taxes  and  asaeasmenta  on  the  half  of 
the  lot,  ahould  be  credited  to  Maxwell  to  the  extent  that  the  half  lot  wonld  have 
been  subjected  in  its  unimproved  state. 

As  to  the  rate  of  interest,  it  is  restricted  by  the  original  decree  to  aix  per  cent  on 
Maxwell's  advances.  It  becoming  necessary  to  direct  in  this  decree,  the  specific 
rate  to  be  charged  and  allowed  on  the  other  items  of  the  account,  I  have  concluded 
that  it  ahould  be  the  legal  rate  of  interest  And  that  the  term  '*  advances,'*  in  the 
original  decree,  should  be  deemed  to  mean  the  advance  which  Maxwell  was  bound 
to  make  by  the  agreement  of  November  14,  1828,  and  should  not  include  sumSi 
which  by  that  agreement,  the  parties  were  to  pay  equally  in  the  first  instance,  bat 
which  were  in  fact  wholly  paid  by  Maxwell. 
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Curtis  and  Curtis  v.  Engel  and  otheis. 

To  make  the  leporate  estate  of  a  married  woman  liable  for  her  debt,  wbere  it  is 
not  charged  upon  the  estate  pursuant  to  the  deed  of  settlement,  it  must  be  shown 
that  the  debt  was  contracted  either  for  the  benefit  of  her  separate  estate,  or  for 
her  own  benefit  upon  the  credit  of  the  same. 

A  general  debt  incurred  by  a  married  woman  is  not  a  charge  upon  her  separate 
estate,  nor  is  such  estate  chargeable  upon  any  implied  undertaking  of  hers. 

A  milliner  on  the  eve  of  her  marriage,  transferred  her  furniture,  stock  in  trade  and 
things  in  action  to  a  trustee  for  her  sole  and  separate  uee,  without  proTiding  for 
conducting  the  business  in  future.  After  her  marriage,  the  stock  was  disposed  of» 
and  she  went  to  Europe.  It  was  after  an  interral,  resumed  by  her,  in  her  own 
name,  her  husband  aiding  in  its  management,  but  the  trustee  having  no  concern 
with  it  Held,  that  the  business  was  not  conducted  for  the  benefit  of  her  sepa- 
rate estate,  and  the  Utter  was  not  chargeable  with  the  debts  contracted  therein. 
The  business  was  in  point  of  law  the  husband's,  and  the  profits  belonged  to  him. 

And  upon  the  eyidence,  it  was  held  that  the  goods  furnished  to  her  and  her  hus- 
band in  the  millinery  business,  were  not  sold  upon  the  credit  of  her  separate 
estate. 
Oct.  14,  15, 16,  17,  1844 ;  January  10,  1845. 

The  bill  was  filed  by  the  complainants  in  behalf  of  themselves 
and  all  other  creditors  of  Amanda  A.  Engel,  formerly  Mrs.  A.  A. 
Mott,  against  her  with  her  husband,  Adolph  J.  Engel,  and  James 
Donaldson  and  John  Cook,  who  were  respectively  trustees  of 
her  separate  estate ;  to  charge  upon  the  latter,  certain  debts  in- 
curred for  supplies  furnished  to  a  millinery  establishment  which 
she  conducted  in  the  city  of  New  York.  Messrs.  Donaldson  and 
Cook  were  her  trustees  under  the  will  of  her  grandmother.  Mr. 
Cook  was  her  trustee  under  a  marriage  settlement,  executed  on 
the  eve  of  her  marriage  with  Engel,  by  which  she  transferred 
the  property  she  had  accumulated  in  her  trade.  Under  both 
trust  dispositions,  the  property  was  settled  to  her  sole  and  sepa^ 
rate  use,  free  from  the  control  of  any  husband  she  might  have. 
The  will  gave  her  no  control  of  the  capital  of  the  estate,  beyond 
a  power  of  appointment,  to  take  effect  after  her  death.  By  the 
marriage  settlement,  she  had  an  unlimited  power  of  disposition 
of  the  entire  estate,  by  a  sealed  instniment  executed  in  the  pres- 
ence of  two  witnesses. 
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The  bill  charged  that  the  goods  supplied  by  the  complainaQts 
were  sold  on  the  sole  credit  of  the  separate  estate  of  Mrs.  Eogel, 
and  for  its  use  and  benefit. 

The  answer  traversed  these  facts  in  positive  terms ;  and  al- 
leged that  after  Mrs.  Engel's  marriage  with  E.,  the  business  was 
not  conducted  on  her  account,  or  for  her  benefit,  or  that  of  her 
separate  property. 

Much  testimony  was  taken,  but  it  is  not  deemed  necessary  to 
statt  i  at  large,  as  its  leading  features  are  presented  in  the  deci- 
sion. 

H.  F.  Clarkj  G.  W.  Morris,  and  Murray  Hoffman^  for  the 
complainants. 

J.  Cook,  in  person,  with  whom  was  D.  Graham,  for  the  de- 
fendants. 

The  Assistant  Vice-Chancellor — The  complainants 
proceed  against  the  separate  estate  of  Mrs.  Engel,  without  show- 
ing any  charge  or  appointment  made  in  pursuance  of  the  deeds 
of  settlement. 

Therefore  in  order  to  sustain  their  suit,  they  must  show,  that 
the  debt  was  contracted,  either  for  the  benefit  of  her  separate 
estate,  or  for  her  own  benefit  upon  the  credit  of  the  separate 
estate.  {North  American  Coal  Company  v.  Dyett,  7  Paige,  9 ; 
S.  C.  on  appeal,  20  Wend.  570.) 

Whatever  may  have  been  the  expressions  of  judges  on  the 
subject,  this  is  the  utmost  extent  to  which  the  doctrine  has  been 
carried  by  the  decisions  in  this  state.  And  in  going  to  this  ex- 
tent, they  diflfer  more  or  less  from  the  decisions  in  several  other 
states;  although  they  conform  to  the  law  as  settled  in  England 
by  Lord  Thurlow,  and  after  being  overturned  by  the  Earl  of 
Rosslyn  and  Lord  Alvanley,  as  re-established  since  the  accession 
of  Lord  Eldon  to  the  wool-sack.  (For  the  decisions  in  other 
states,  see  Lancaster  v.  Dolan,  1  Rawle,  231,  248 ;  Ewing  v. 
Smith,  3  De  Saussure's  Eq.  R.  417,  which  virtually  overruled 
Carter  v.  Eveleigh,  4  ibid.  19,  decided  before  Ewing  v.  Smith, 
though  reported  subsequently ;  Magwood  v.  Johnston,  1  Hill's 
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Cb.  Rep.  228 ;  Clark  y.  Makenna,  Cheves's  Eq.  Rep.  163 ;  Mor- 
gan V.  Elamj  4  Verger's  R.  376.) 

A  general  debt  made  by  a  married  woman,  having  a  separata 
estate,  is  not  a  charge  upon  that  estate ;  and  such  estate  is  not 
chargeable  upon  any  implied  undertaking  of  hers.  (2  Story's 
Eq.  Jur.  §  1398,  1400;  Gardner  v.  Gardner,  7  Paige's  R.  112; 
Mnrrap  v.  Barlee,  4  Simons,  82;  Tnllett  v.  Armstrongs  4  Bear. 
319 ;  S.  C.  5  Lond.  Jur.  R.  601.) 

Aside  from  the  questions  as  to  the  character  of  the  trust  prop* 
erty,  have  the  complainants  brought  their  claim  within  either 
of  the  grounds  established  in  the  case  of  Mrs.  Dyett  ? 

L  They  insist  that  the  goods  in  question  were  purchased  for 
the  benefit  of  Mrs.  Engel's  separate  estate. 

One  simple  mode  of  testing  this  proposition,  is  to  ascertain 
whether  the  profits  of  the  millinery  establishment  for  which  the 
goods  were  furnished,  belonged  to  Engel  as  her  husband,  or  to 
Mr.  Cook  as  her  trustee  in  the  last  settlement.  The  fact  that 
her  stock  in  trade  at  the  time  of  the  marriage  was  passed  to  the 
trustee,  together  with  her  furniture,  debts  due  to  her,  and  all  her 
other  property  not  already  in  the  prior  trust ;  does  not  aid  in  the 
inquiry,  because  the  business  in  controversy  was  not  conducted 
with  or  upon  that  stock.  The  parties  went  to  Europe  after  their 
marriage,  and  the  millinery  concern  of  Mrs.  Mott  was  at  an  end. 
The  business  was  conducted  in  their  absence,  but  there  is  no 
evidence  that  it  was  for  her  use  further  than  the  disposition  of 
the  stock  assigned  to  the  trustee. 

After  their  return,  it  was  continued,  under  Mrs.  Engel's  oc- 
casional chaise ;  and  at  the  establishment,  was  conducted  in  her 
name,  as  the  custom  appears  to  be  among  milliners  who  are 
married.  In  the  spring  of  1839,  before  the  goods  in  question  were 
sold,  a  store  was  opened  in  Broadway,  with  her  name  on  the 
sign.  She  says  that  her  husband  hired  it,  and  alone  attended  to 
the  business  there,  and  I  find  no  proof  to  the  contrary. 

The  trust  deed  is  silent  as  to  any  future  business  to  be  carried 
on  by  Mrs.  Engd.  Nor,  in  my  opinion,  can  any  intention  to 
conduct  the  business  for  her  sole  use,  be  implied  fmm  that  instru- 
ment  There  is  no  clause  in  it  which  is  not  entirely  proper  and 
pertinent  to  the  plan  of  vesting  all  her  then  existing  property  in 
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a  trustee,  to  be  managed  by  him  for  her  benefit ;  not  by  setting 
up  a  millinery  store,  but  by  the  usual  mode  of  executing  a  trust ; 
.ihe  converting  the  assets  into  securities  or  lands  producing  an 
income.  The  words,  profiis,  gains,  income,  and  increase,  are 
applied  indiscriminately  to  the  real  estate,  as  well  as  to  the  per- 
sonalty transferred. 

•  The  provision  that  the  trustee  might  make  use  of  their  joint 
names  in  suits  for  the  recovery  of  sums  due,  or  to  grow  due  to 
her  on  her  separate  estate,  was  appropriate  in  reference  to  the 
debts  and  things  in  action  standing  in  her  name  before  the  mar- 
riage, and  transferred  to  Cook  by  the  trust  deed. 

There  are  other  clauses  which  conflict  with  the  idea  that  any 
active  business  or  trade  was  to  be  carried  on  under  the  trust,  or 
-with  the  trust  property. 

Thus,  after  requiring  all  of  the  property  which  should  at  any 
time  consist  in  money,  to  be  invested  on  securities  or  real  estate, 
&c.,  the  deed  provides  that  ''  snch  estates  and  all  gains  and  the 
increase  thereof,  shall  from  time  to  time  be  accounted  fer  by  Cook/' 
to  and  with  Mrs.  Engel.  And  again,  all  the  securities  and  es- 
tates or  properties,  in  which  the  sepanCle  estate  should  be  there- 
after invested,  were  to  be  taken  and  made  in  the  name  of  Mr. 
Cook,  his  executors,  administrators  or  assigns. 

In  short,  I  can  only  gather  from  the  instrument,  the  intent  to 
vest  in  the  trustee  all  Mrs.  EngePs  property,  for  her  separate  use, 
-to  be  managed  subject  to  her  appointment  and  direction,  as  such 
trusts  usually  are.  I  can  perceive  no  indications  of  the  design 
which  the  complainants  seek  to  deduce  from  its  provisions,  to  se- 
cure to  Mrs.  Engel  as  her  separate  estate,  the  fruits  of  her  jfuture 
industry,  taste  and  enterprise,  in  the  department  of  business  in 
-  which  she  was  then  engaged,  provided  she  chose  to  continue  it, 
or  to  resume  it  at  some  future  time.  The  stock  in  trade  was 
mentioned  in  the  trust  deed,  for  the  same  reason  precisely  that 
her  furniture  was ;  because  a  part  of  her  property  existed  in  that 
lorm. 

If  there  had  been  any  intention  to  secure  to  her  sole  use^  her 
future  earnings  and  acquisitions,  a  suitable  provision  would  have 
been  made  in  the  deed.  This  is  frequently  done  to  provide  for 
after  acquired  property  by  gift  or  inheritance. 
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As  the  case  staods,  I  do  not  think  that  Mr.  Cook  could  hare 
claimed  as  trustee,  any  interest  in  the  business  transacted  in 
cither  of  the  stores,  when  the  complainants  sold  their  goods ;  oi 
could  hare  maintained  a  suit  upon  any  debt  contracted  at  either 
0{  the  stores,  for  millinery  sold  by  Mrs.  Engel  or  her  husbands 
if  the  business  were  really  that  of  her  separate  estate,  the  legal 
title  of  all  such  debts  would  have  been  in  Cook,  and  he  could 
baye  collected  them  in  his  own  name. 

In  the  case  of  Mrs.  Dyetl,  7  Paige's  R.  9,  the  debt  was  for  coal 
used  in  a  manufactory  which  was  a  part  of  her  separate  estate, 
and  which  was  at  the  time  of  the  sale  conducted  for  her  separate 
use  and  benefit 

Here  the  millinery  business  formed  no  part  of  the  separate  es* 
tate ;  and  it  was  not  carried  on  for  the  separate  use  of  Mrs.  En« 
gel,  according  to  my  view  of  the  case. 

11.  Were  the  goods  of  the  complainants  furnished  for  the  bene* 
fit  of  Mrs.  Engel  and  upon  the  credit  of  her  separate  estate  I 
If  the  profits  of  the  business  belonged  to  Engel,  which  is  my 
conclusion  as  before  stated,  the  goods  were  not  furnished  for  Mrs. 
EngePs  benefit ;  and  this  is  an  answer  to  the  inquiry. 

But  I  will  proceed  a  step  farther.  Suppose  the  complainants 
had  sued  Engel  at  law  for  their  debt,  could  he  have  defended 
faimself  on  tlie  ground  that  the  goods  were  sold  to  his  wife,  for 
her  separate  use  and  upon  the  sole  credit  of  her  separate  estate  I 
Undoubtedly  not.  If  he  had  referred  to  the  sign,  exhibiting  his 
wife's  name  at  the  door,  and  proved  that  she  managed  the  whole 
business,  and  in  her  own  name,  and  that  the  complainants  had 
charged  the  goods  to  her  in  their  books,  and  knew  she  had  prop- 
erty before  the  marriage  and  relied  on  that  instead  of  relying 
on  him,  it  would  have  availed  nothing  The  answer  to  it  all 
would  be,  that  milliners  always  do  business  in  their  own  names ; 
their  husbands  names  never  appear  either  in  purchases  or  sales ; 
you,  Mr.  Engel,  knew  of  your  wife's  buying  these  goods  and 
conducting  this  business,  and  you  did  not  dissent  or  stop  it,  there- 
fore the  law  charges  you  as  the  party  in  the  transaction  and  the 
purchaser  of  the  goods. 

The  complainant's  case  as  proved,  is  entirely  consistent  with 
the  position  that  the  business  was  in  truth  that  of  Engel,  in  vir* 
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tiie  of  his  marital  rights^  and  that  they  believed  the  property  on 
which  they  relied,  had  vested  in  him  by  the  marriage.  I  do  not 
imagine  that  the  complainants^  if  they  had  been  convinced  thai 
Mrs.  Engel  had  married  without  any  settlement,  wonld  have 
sold  their  goods  with  any  less  hesitation,  or  in  any  different  man- 
ner, to  these  parties.  It  was  perfectly  natural  for  Mrs.  Engel  to 
make  all  the  purchases,  if  the  business  were  her  husband's;  be- 
cause she  was  familiar  with  it,  and  he  was  not  It  is  more  stir- 
prising  that  he  ever  attempted  to  purchase  goods  for  the  stores, 
than  it  would  have  been  if  she  had  bought  them  all. 

Then  as  to  the  charge  to  Mrs.  Engel  in  the  complainant's 
books.  That  is  no  evidence  against  her,  because  she  knew  DOy 
thing  about  their  bookkeeping.  Their  acts  whkh  came  to  her 
knowledge,  or  were  likely  to  be  known  to  her,  indicated  that  they 
looked  upon  her  husband  as  the  debtor.  Their  receipts  were 
given  to  him,  not  as  received  from  him  on  her  account,  but  as  on 
his  own  account ;  and  the  receipt  of  October  23d,  1839,  is  in 
his  name  in  full  for  bills  to  May  inclusive. 

The  bill  of  the  goods  in  question,  produced  before  the  examine 
er,  appears  to  have  been  originally  made  out  to  "  Mr.  A.  EngeP' 
and  subsequently  altered  to  "  Mrs.  A.  A.  EngeL^  (Not  that  I 
believe  the  alteration  was  made  for  any  sinister  purpose.) 

The  complainants  have  not  poved  to  my  satisfaction  that  they 
sold  the  goods  upon  the  credit  of  Mrs.  Engel's  property,  or  relied 
upon  it,  as  being  her  separate  property,  or  her  property  exclu- 
sive of  her  husband.  The  most  that  they  show,  is  that  they 
knew  her  as  having  property  before  her  marriage,  and  they  reli- 
ed upon  that  property  after  her  marriage.  Unless  they  knew  of 
the  settlements,  (and  there  is  no  proof  that  they  did,)  the  legal  in- 
ference is,  that  they  relied  upon  it  as  the  property  of  the  hus- 
band, so  far  as  by  law  marriage  entitles  a  husband  to  an  interest 
in  property  of  the  wife ;  and  the  testimony,  upon  the  whole,  cor- 
roborates that  inference. 

The  result  is,  that  the  complainants  do  not,  upon  either 
ground,  bring  their  case  within  the  principles  on  which  this  court 
is  enabled  to  reach  the  separate  estates  of  married  women. 

There  is  no  power  in  the  court  to  compel  Mrs.  Engel  to  make 
an  appointment  for  the  payment  of  this  debt.  The  case  of  Hallttt 
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▼^  Thampsouj  6  Paige,  686,  cited  for  that  proposition,  is  not  ap- 
plicabie  to  a  married  woman. 
The  bill  must  be  dismissed  with  costs. 


Bellinger  v.  Shaper  and  others. 

*rhe  proTision  in  the  revised  etatutes,  that  when  the  purposes  for  which  an  expreii 
'  trust  shall  have  been  created,  shall  have  ceased,  the  estate  of  the  trostees  shall 

also  cease ;  applies  to  trusts  created  before  those  statutes  took  effect 
80  of  the  provision  that  persons  who  by  any  grant  are  entitled  to  the  actual  possea* 
sion  and  the  receipt  of  the  rents  and  profits  of  lands,  in  law  or  in  equity,  shall  be 
deemed  to  have  a  legal  estate  therein  commensurate  with  their  beneficial  inter- 
est, where  no  power  of  disposition  or  management  over  the  same  remains  in  trus- 
tees. 

6.  and  his  wife  conveyed  a  farm  to  trustees,  habendum  to  them  and  their  heirs  and 
assigns,  for  the  support,  maintenance  and  education  of  three  grandsons  and  four 
granddaughters  of  the  grantors,  until  the  latter  respectively  arrived  at  Tull  age, 
unless  they  were  sooner  married,  on  which  the  use  and  objects  of  the  trust  as  to 
them  should  cease ;  and  to  the  further  use  and  behoof  in  fee  simple  to  the  three 
grandsons ;  with  a  power  of  sale  to  the  trustees  in  the  meantime. 

Heldt  that  the  trust  continued  for  the  benefit  of  the  whole  seven,  until  all  the  grand- 
daughters were  married  or  of  full  age ;  upon  which  event  the  interest  of  the 
latter  ceased,  and  the  objects  of  the  trust  ceased  also,  together  with  the  power 

-  eonferred  on  the  trustees;  and  the  thfee  grandsons  thereupon  became  seised  of 
an  absolute  legal  estate  in  fee. 

The  father  of  the  beneficiaries,  with  the  trustees  consent,  made  permanent  improve- 
ments on  the  farm,  while  their  tenant ;  the  trust  containing  no  authority  for  the 
sanje,  held  that  no  allowance  could  be  made  for  such  improvements,  as  against 
the  beneficiaries  and  those  claiming  und^r  them. 

It  was  also  held,  that  the  trustees  had  no  lien  upon  the  farm  after  their  estate  in  it 
ceased,  for  any  unpaid  commissions  or  charges. 
Albany,  Dec.  20, 1844 ;  Januarj-  10,  I815.(a) 

• 

The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage  exe- 
cuted by  Jerome  Shafer  to  the  complainant,  upon  an  equal  undi- 
vided third  part  of  a  farm  of  one  hundred  and  sixty-seven  acres, 


(')  A  special  term  was  held  by  the  assistant  vice-chancellor,  at  tlie  capitol  in  the 
city  of  Albany,  on  the  third  Monday  of  Deoember,  1^44.  ; 
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situate  in  the  town  of  Cobleskill  in  the  county  of  Schoharie,  dat^ 
May  27th,  1839. 

The  defendants,  besides  Shafer,  were  the  trustees  named  in  a 
deed  of  the  whole  farm,  executed  by  Peter  Shafer  and  Angelica 
his  wife,  on  the  16tb  day  of  February,  1829.  By  that  deed,  the 
grantors  in  consideration  of  natural  love  and  affection  for  the 
seven  infant  children  of  their  son  Jacob,  as  also  for  the  better 
maintenance,  support  and  livelihood  of  the  seven  children,  con- 
veyed the  farm  to  Adam  Y.  Shafer,  Peter  Shafer,  Junior,  and 
.Qeorge  Spraker,  and  to  their  heirs  and  assigns.  The  habendutn 
clause  was  in  these  words : 

<'  To  have  and  to  hold  the  said  lot,  piece  or  parcel  of  land, 
hereby  granted  and  conveyed,  or  mentioned  or  intended  so  to  be, 
with  their  and  every  of  their  appurtenances,  unto  the  said  Adam 
Y.  Shafer,  Peter  Shafer,  Junior,  Greorge  Spraker,  their  heirs  and 
assigns,  for  the  support,  maintenance  and  education  of  them  the 
said  Levina  Shafer,  Jane  Ann  Shafer,  Almira  Shafer,  Caroline 
Shafer,  Jerome  Shafer,  Jethro  Shafer,  and  James  Shafer,  until 
they  the  said  daughters  respectively  arrive  to  the  age  of  twenty- 
one  years,  unless  they  be  sooner  married,  upon  which  contin- 
gency happening,  the  use  and  objects  of  this  deed  of  trust,  as  to 
them,  shall  cease ;  and  to  the  further  use  and  behoof  in  fee  sim- 
ple, to  the  said  Jerome  Shafer,  Jethro  Shafer,  and  James  Shafer, 
their  heirs  and  assigns  for  ever ;  and  to  be  conveyed,  used,  ap- 
plied, or  disposed  of,  in  the  whole,  or  a  part  thereof,  from  time  to 
time,  as  the  said  trustees,  in  their  discretion,  may  deem  expedient 
and  proper ;  but  for  no  other  use,  trust,  intent  or  purpose  what- 


soever." 


After  which  followed  a  covenant  of  warranty. 

The  trustees  executed  the  trust,  and  during  a  great  portion  of 
the  time,  permitted  the  father  of  the  beneficiaries  to  occupy  the 
farm  and  apply  the  proceeds  to  their  support.  He  made  perma- 
nent improvements  on  the  farm,  by  the  erection  of  buildings  and 
otherwise,  with  the  trustees  assent. 

The  youngest  of  the  granddaughters  became  twenty-one  yean 
of  age  in  1838. 

The  defendants  put  in  an  answer,  insisting  that  Jerome  Shaf- 
er,  at  the  time  of  the  execution  of  the  bond  and  mortgage,  had 
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no  estate,  right,  title  or  interest  in  the  farm ;  bat  that  the  same 
remained  vested  in  the  trustees,  upon  a  continuing  and  existing 
trust.  They  also  insisted  that  the  farm  was  liable  for  the  addi- 
tions so  made  thereon  by  the  father  of  the  beneficiaries ;  and 
that  Jerome  Shafer's  interest  in  the  farm,  if  he  had  any,  was 
subject  in  equity  to  the  support  of  his  parents,  (who  were  desti* 
tnte,)  in  respect  of  such  additions. 

At  the  hearing,  they  alleged  that  the  consideration  of  the  bond 
and  mortgage  was  illegal  and  void.  Also  that  the  trustees  had 
a  lien  upon  the  farm  for  their  unpaid  charges  and  commissions. 

The  cause  was  heard  on  pleadings  and  proofs. 

JET.  Hamiliat^i  for  the  complainant. 
J?.  L&ucks,  for  the  defendants. 

The  Assistant  Vice-Chancellor. — The  trust  in  the  deed 
executed  by  Peter  Shafer  to  Spraker  and  others,  was  undoubtedly 
vaUd. 

I  am  equally  clear  in  my  conclusion  as  to  its  effect.  ,The 
trustees  were  to  hold  the  land  for  the  support,  maintenance  and 
education  of  the  seven  grandchildren,  until  the  four  granddaugh- 
ters respectively  arrived  to  the  age  of  twenty-one  years  or  should 
be  married  ;  and  upon  that  event,  to  the  further  use  and  beho(^ 
in  fee  simple  of  the  three  grandsons. 

The  object  of  the  trust  was,  to  devote  the  farm  to  the  support  of 
the  seven  children  until  all  the  daughters  were  married  or  had  be- 
come of  mature  age ;  and  after  that,  the  sons  were  to  have  the 
fitrm  in  fee.  The  deed  expressly  declares,  that  when  the  daugh* 
ters  were  thus  disposed  of,  .the  use  and  objects  of  the  trust  as  to 
-them,  should  cease ;  and  the  powers  conferred  upon  the  trustees 
are  limited  to  the  use,  intent  and  purpose  of  the  deed. 

When  an  estate  is  limited  to  a  person  in  fee  simple,  as  this 
estate  was,  after  the  granddaughters  became  of  age ;  there  can 
Iw  no  further  occasion  for  a  trustee  to  manage  it.  Nor  can  there 
be  a  trustee,  where  the  beneficiary  has  an  absolute  estate  in  fee 
simple.  The  objects  of  the  trust,  both  express  and  inferrible, 
terminated  with  the  interest  of  the  granddaughters.    The  power 
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of  management  and  disposition  given  to  the  trustees,  was  for  the 
objects  and  purposes  of  the  trust,  and  only  comnoensurate  with 
them.    The  power  therefore  ceased  to  exist,  when  those  objects 

were  accomplished.(a) 

The  revised  statutes  provide  that  when  the  purposes  for  which 
an  express  trust  shall  have  been  created,  shall  have  ceased,  the 
estate  of  the  trustees  shall  also  cease.  (1  R.  S.  730,  §  67.)  They 
also  declare,  that  every  person  who  by  virtue  of  any  grant,  is 
entitled  to  the  actual  possession  of  lands  and  the  receipt  of  the 
rents  and  profits  thereof  in  law  or  in  equity,  shall  be  deemed 
to  have  a  legal  estate  therein,  of  the  same  quality  and  duration, 
as  his  beneficial  interest.  Trusts,  in  which  the  trustees  have  an 
actual  power  of  disposition  or  management  remaining,  were  ex* 
cepted.    (Ibid.  727,  §  47,  48.) 

These  sections  apply  to  trusts  created  before  the  revised  stat- 

•  

utes  took  eflect.  {In  the  matter  of  De  Kay^  4  Paige,  403 ;  and 
see  Eckford  v.  De  Kay^  8  ibid.  89,  94 ;  S.  C,  on  appeal^  26 
Wend.  29.) 

According  to  the  statute  and  these  authorities,  Jerome  Shafer 
became  seised  of  an  absolute  legal  estate  in  fee  in  one  undivided 
third  of  the  farm,  when  his  youngest  sister  became  of  age  in 
1838. 

It  does  not  afiect  the  argument  that  he  was  then  under  age. 
Any  actual  control  of  the  land  would  necessarily  be  exercised  fay 
his  guardian  during  his  minority,  and  he  could  no  more  dispose 
of  it  then,  than  he  could  have  done  previous  to  1838,  while  the 
estate  of  the  trustees  continued. 

The  complainant's  mortgage,  executed  after  he  became  of  full 
age,  is  therefore  a  valid  lien  on  Jerome  Shafer's  third  part  of  the 
farm. 

I  perceive  nothing  in  the  answer  which  impeaches  the  consid* 
eration  of  the  mortgage.  The  testimony  produced  for  that  object 
must  hence  be  disregarded. 


(a)  See  to  tbiB  effect,  Adams  ▼.  Adams,  in  the  Qaeen'i  Bench,  January  31 
1S45 ;  9  London  Jariat  Re]>.  300;  and  aee  alao.  Barker  t.  Chrtenttaod,  4  Meea.  iu 
Welaby,  431, 499. 
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Nor  can  I  make  any  provision  for  conunissions  or  charges 
which  may  be  due  to  the  trustees.  Their  whole  estate  in  the 
land  terminated  when  the  youngest  granddaughter  became  of 
full  age.  They  had  no  further  right  to  control  or  possess  it,  and 
they  can  have  no  lien  upon  it  for  such  charges. 

fThe  same  difficulty  exists  in  respect  of  the  improvements  and 
erections  made  by  the  father  of  Jerome  Shafer,  with  the  trustees 
consent  The  trust  authorized  nothing  of  the  kind.  If  the  trus- 
tees had  themselves  made  such  expenditures,  and  in  entire  good 
faith,  they  could  not  have  compelled  the  grandsons  to  pay  for 
them  on  their  receiving  the  estate.  ( Chreen  v.  Winter ^  1  J.  C* 
R.  26,  39.)  And  their  consent  did  not  clothe  the  father  with 
any  better  right  than  their  own.  This  may  be  a  great  hardship 
upon  the  father,  but  it  is  one  which  cannot  be  avoided,  according 
to  well  settled  principles  which  govern  this  court  as  well  as 
courts  of  law.  One  man  cannot  become  a  creditor  of  another, 
Ixrithout  the  express  or  implied  assent  of  the  latter.  Jerome 
Shafer,  if  he  had  been  so  disposed,  might  have  given  to  his  father 
a  valid  lien  for  the  value  of  the  improvements  which  the  father 
made.  No  such  lien  was  given,  and  the  complainant's  mortgage 
is  the  only  lien  upon  the  prenises  which  this  court  can  recog- 
nize. 

Jerome  Shafefs  liability  to  support  his  parents,  is  not  a  lien 
either  at  law  or  in  equity. 

The  complainant  is  entitled  to  the  usual  decree  for  foreclosure 
and  sale,  and  the  payment  of  his  debt  and  costs ;  and  a  decree 
for  any  deficiency,  against  the  mortgagor. 
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To  indaee  equitj  to  decree  the  specific  perfonntnee  Of  an  agreement,  li  mnAt  bo  ttk^ 
from  fraud,  aurpriao  or  miarepreaentation. 

A  niarepreaontation  made  by  tho  ttndor  in  a  matter  of  anbataneo,  afFeetinf  the 
Talde  of  the  estate  abld,  ia  a  good  defence  to  a  aait  for  q>ecific  performance,  al- 
though the  Tondor,  aa  well  aa  the  vendee,  waa  ignorant  of  ila  untruth. 

Thia  waa  held  of  an  erroneoua  statement  that  land  in  a  distant  atate,  wa*  aituated 
in  a  particular  county,  in  which  the  pnrcbaaer  deaired  to  buy. 

The  def  ndmnt,  in  a  anil  for  spteific  performance,  may  show  in  hia  defeneo,  by  pa* 
iol  bTtdenbe,  that  the  written  contract  relied  upon,  doea  not  correctly  and  truly 
eipreaa  the  agreement  of  the  partiea,  but  that  there  is  some  mateiial  cunisBion, 
insertion  or  Tariation,  through  mistake,  surprise  or  fraud. 
Albany,  Dec  17, 18,  1844;  January  18,  1845. 

This  was  a  suit  fot  the  specific  performance  of  an  agreement, 
dated  thc^tnhet  1st,  1842 ;  by  which  the  defendi&nt  eonttacted 
to  exchange  k  house  atid  lot  in  Columbia  county,  for  lands  of  the 
complainant  situated  in  the  state  of  Michigan.  The  agreement 
described  the  latter  lis  "  being  in  the  district  of  landd  subject  to 
sale  at  Ionia,  Michigan.'' 

The  defence  was,  that  the  agreement  actually  made  between 
the  parties,  Was  for  lands  lying  in  the  county  of  Ionia  in  the 
state  of  Michigan,  and  that  by  mistake,  the  scrivener  who  drew 
tip  the  contract,  described  them  As  lands  in  \h^  Ionia  Land  Dis- 
iricfj  which  embraced  several  counties.  Also  that  the  compUm- 
ant  represented  his  lands  in  question,  as  being  in  Ionia  county^ 
in  which  county  the  defendant  desired  to  purchase ;  whereas  one 
hundred  and  sixty  acres  of  the  lands  were  in  the  county  of  Ing- 
ham, and  the  residue  in  the  county  of  Gratiot,  both  being  inferior 
and  less  valuable  regions  than  Ionia  county.  The  answer 
charged  that  this  misrepresentation  was  fraudulent. 

There  was  some  conflicting  testimony  as  to  the  terms  of  the 
contract  between  the  parties,  and  its  reduction  to  writing ;  but  it 
is  deemed  unnecessary  to  state  any  thing  more  than  the  conclu- 
sions of  the  court ;  which  will  be  found  in  the  opinion  delivered. 

K.  MiUeff  for  the  complainant. 
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B.  McCteUanf  for  the  defendant. 

The  Assistant  Tice-Chancellor.— I  have  uo  doubt  upon 
Ibe  testimony,  that  the  complainant  represented  to  the  defendant 
that  the  lands  which  he  proposed  to  convey  to  the  latter,  wer9 
situated  in  Ionia  county,  Michigan.  And  I  am  satisfied  that  the 
agreement  between  the  parties  which  they  employed  Mr.  Mesick 
to  draw  up,  was  for  the  exchange  of  lands  in  Ionia  county,  for 
the  defendant's  lands  in  this  state. 

I  do  not  believe  that  there  was  any  fraudulent  misrepresenta* 
tion  on  the  part  of  the  complainant ;  and  when  the  deeds  were 
left  with  Mesick  to  enable  him  to  draw  the  agreement,  probably 
neither  the  parties,  or  Mesick,  were  aware  that  Ionia  Land  District 
and  Ionia  county,  were  not  one  and  the  same  thing.  The  same 
mutual  ignorance  probably  prevailed  when  the  contract  waf 
signed. 

The  question  is,  whether  the  defendant  shall  be  compelled 
specifically  to  perform  an  agreement  thus  made. 

In  the  absence  of  fraud,  a  preliminary  objectioQ  is  made,  tha^ 
the  answer  does  not  allege  any  surprise  or  mistake. 

It  is  true,  the  answer  does  not  make  use  of  those  words.  It  bow* 
ever  states  the  complainant's  representation  that  the  lands  were 
in  the  county  of  Ionia,  that  the  defendant  bargained  for  such 
lands,  and  that  Mr.  Mesick  was  to  have  drawn  up  the  Contract 
accordingly.  The  answer  then  shows  the  error  in  the  contract, 
and  that  the  lands  are  in  the  counties  of  Ingham  and  Gratiot. 

This  suffices  to  present  the  issues  of  mistake  and  misrepresen* 
tation. 

In  order  to  induce  this  court  to  decree  a  specific  performance, 
the  contract  must  be  free  from  fraud,  misrepresentation  or  sur- 
prise.   {Seymour  v.  Delancey,  3  Co  wen,  445.) 

The  party  defending  against  a  suit  for  such  performance,  need 
not  prove  that  the  misrepresentation  was  wilful  or  fraudulent 
But  it  must  be  in  some  matter  of  substance,  which  affects  the 
value  of  the  estate  sold,  and  which  was  unknown  to  the  purr 
chaser. 

The  locality  of  the  land  is  usually  one  of  the  most  important 
.considerations  with  a  purchaser.    This  fact  constitutes  one  of 
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the  reasons  assigned  for  the  interposition  of  a  court  of  equity. 
A  compensation  in  damages  will  not  in  such  cases  afford  ade- 
quate relief;  for  the  peculiar  locality,  soil,  vicinage,  advantage 
of  markets,  and  the  like  conveniences  of  an  estate  contracted 
for,  cannot  be  replaced  by  other  land  of  equal  value. 

In  this  case,  it  is  clear  that  the  defendant  intended  to  contract 
for  lands  in  the  county  of  Ionia,  and  not  elsewhere.  He  con- 
tracted on  the  representation  that  the  lands  were  in  that  county. 
It  turns  out,  that  the  lands  are  not  in  Ionia  county,  and  it  would 
be  inequitable  to  compel  him  to  receive  them. 

There  is  another  principle  upon  which  this  defence  may  be 
sustained. 

The  defendant,  in  answer  to  a  bill  for  a  specific  performance, 
may  prove  by  parol  evidence,  that  the  written  instrument  sought 
to  be  enforced  against  him,  does  not  correctly  and  truly  express 
the  agreement  of  the  parties,  but  that  through  fraud,  surprise  or 
mistake,  there  is  some  material  omission,  insertion  or  variation, 
contrary  to  the  intention  or  understanding  of  the  parties.  (2 
Story's  Eq.  §  769,  770,  and  note  ;  1  Sugd.  on  Vend.  Ch.  3,  i  8, 
p.  224,  d&c,  6th  Am.  ed. ;  1  Phill.  Ev.  4  Am.  ed.  669.  And  see 
The  Marquis  Townshend  v.  Stangroimi,  6  7es.  328 ;  Ramsboi- 
torn  V.  Ooaden,  1  V.  &  B.  165 ;  Gillespie  v.  Moon,  2  J.  C.  R. 
585 ;  Rich  v.  Jackson,  4  Bro.  C.  C.  514 ;  S.  C,  6  Ves.  334, 
note  c.) 

I  will  mention  a  few  of  the  cases  in  which  this  principle  has 
been  applied. 

In  Joynes  v.  Staihan,  3  Atk.  388,  the  defendant  was  permitted 
to  prove  that  the  agreement  between  the  parties  was  that  the  rent 
was  to  be  paid  dear  of  taxes  ;  which  clause  was  omitted  in  the 
agreement  as  written  and  signed. 

Clark  V.  Grant,  14  Ves.  619,  524,  was  a  case  where  perform- 
ance was  refused  upon  a  parol  variation  of  the  written  contract. 

In  Winch  v.  Winchester,  IV.  &  B.  375,  parol  evidence  of 
the  auctioneer,  warranting  the  quality  of  land,  was  received  in 
opposition  to  a  specific  performance  of  a  contract  which  ex- 
pressed the  quantity  to  be  forty-one  acres,  more  or  less. 

In  Clainan  v.  Cook,  1  Sch.  &  Lef.  22,  38,  39,  Lord  Redesdale 
fully  approved  and  admirably  vindicated  the  principle^  as  appli* 
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cable  to  defendants  resisting  specific  performaDce ;  but  he  refused 
to  apply  it  in  favor  of  the  complainant  who  sought  to  enforce 
performance. 

And  Sir  William  Grant,  Master  of  the  Rolls,  pursued  the  same 
course  in  Woolam  v.  Heame^  7  Yes.  211,  at  the  same  time  indi- 
cating the  established  rule  in  behalf  of  defendants. 

I  think  the  defendant  here  is  justified  in  saying  that  the  in- 
strument which  he  signed,  did  not  contain  the  agreement  which 
he  entered  into,  and  that  he  is  not  bound  to  perform  it. 

The  bill  must  therefore  be  dismissed,  but  without  costs.  The 
defendant  has  failed  in  showing  the  fraud  which  he  set  up  in  his 
answer,  and  succeeds  on  a  ground  which  is  not  inconsistent  with 
good  faith  on  the  part  of  the  complainant  in  making  the  contract. 

Decree  accordingly. 


Masters  and  others  v.  The  Rossie  Lead  Mining  Company 

and  others. 

Where  the  charter  of  a  corporation  permits  its  creditori  to  sue  the  stockholders  '*  hk 
any  coort  hayinf  oogDizanee  thereof,"  a  suit  may  be  commenced  in  equity. 

CreditoiB  who  filed  a  bill  against  snch  a  corporation,  and  thereby  obtained  a  dis- 
covery of  the  names  of  the  stockholders,  then  exhibited  a  supplemental  bill 
against  the  stockholders.  Held,  that  the  proceeding  was  proper,  and  that  cred- 
iton  might  sue  the  corporation  and  the  stockholders  conjointly  in  equity. 

A  creditor  of  a  corporation  may  proceed  against  it  by  bill,  as  well  as  by  petition, 
under  the  thirty-sixth  section  of  the  reyised  statutes  relative  to  proceedings 
against  corporations  in  equity. 

The  usual  judgment  creditor's  bill,  is  a  sufficient  form  of  proceeding  under  that  sec« 
tion ;  although  the  party  filing  it  will  not  thereby  obtain  any  preference  orer 
other  crediton. 

The  charter  made  the  stockholderi  jointly  and  severally  liable  for  the  debts  of  the 
corporation,  on  the  return  of  an  execution  at  law  unsatisfied  agamst  the  latter. 
Held,  that  creditors  might  enforce  the  liability  without  awaiting  the  iisne  of  a  decree. 

Where  in  snch  a  case  several  stockholders  were  proceeded  against  in  equity,  the  de- 
cree subjected  them  all  to  the  debt ;  with  leave  to  apply  to  enforce  contribution 
among  themselves. 

Officers  of  a  corporatioa  who  are  made  parties  to  a  bill  for  the  purposes  of  discovery, 
are  in  respect  of  their  coeto  deemed  a  part  of  the  corporation.    Semble, 

But  when  the  discovery  thereby  obtained  is  used  to  charge  such  officers  personally 
in  a  supplementary  proceeding,  they  will  be  allowed  the  costs  of  their  answer. 

Albany,  Dec.  17, 1844 ;  January  20, 1845. 
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The  complainants  in  October,  1840,  recovered  a  judgment  in 
the  Supreme  Court,  against  The  Rossie  Lead  Mining  Company, 
a  corporation  created  by  an  act  of  the  legislature  in  1837,  for 
powder  sold  to  the  company  at  various  dates  in  the  year  1839. 
Upon  this  judgment  an  execution  was  issued  to  the  county  of  St 
Lawrence,  which  was  returned  unsatisfied. 

On  the  6th  of  May,  1841,  they  exhibited  their  bill  in  this  court, 
against  the  corporation  and  several  of  its  officers,  in  the  usual 
form  of  a  judgment  creditor's  bill  founded  on  the  return  of  an 
execution ;  asking  for^a  discovery  of  the  stockholders,  and  that 
they  should  pay  the  debt,  if  it  were  not  collected  from  the  cor- 
poration. 

The  corporation  put  in  an  answer,  as  did  Mr.  Judsou  who  was 
its  secretary,  in  which  the  names  of  a  large  number  of  stock- 
holders were  given ;  amongst  whom  was  Judson  himself. 

In  July,  1841,  the  complainants  filed  a  supplemental  bill 
against  the  stockholders,  setting  forth  the  original  debt,  the  judg- 
ment and  execution,  and  the  original  bill,  and  charging  that  the 
corporation  had  no  property  or  effects ;  and  praying  that  the 
stockholders  should  be  decreed  to  pay  the  judgment  and  costs. 

Several  of  the  defendants  put  in  separate  answers.  Some  of 
them  denied  that  they  were  stockholders.  It  was  also  alleged 
by  some  of  the  answers,  that  the  complainants  remedy  was  at 
law,  that  the  corporation  and  the  stockholders  could  not  be 
Joined  as  defendants  in  the  same  suit,  and  that  the  supplemental 
bill  was  multifarious. 

The  cause  came  to  a  hearing  on  the  pleadings  and  proofs,  as 
to  the  defendants  who  answered,  and  on  the  bill  taken  as  con- 
fessed against  the  other  defendants. 

S.  Sievens,  for  the  complainants. 

M.  T.  Reynolds,  for  the  defendant  Taylor. 

A.  TabeTf  for  McCullough,  Raynor  and  others. 

«/.  Edwards^  for  D.  G.  Judson. 
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The  Assistant  Yicb-Chancellor. — ^The  original  bill  was 
correctly  filed  against  the  corporation.  (2  R.  S.  463,  }  36.)  The 
proceeding  under  that  section  may  be  by  bill,  as  well  as  by  peti- 
tion. 

The  case  of  Morgan  v.  The  New  York  and  Albany  Rail  Road 
Company^  before  the  Chancellor  in  May,  1843,  referred  to  by  the 
defendants,  (a)  decided  that  creditors  of  an  insolvent  corporatiou 
would  not  obtain  a  preference  by  filing  the  usual  judgnientcredi* 
tor*s  bill ;  not  that  such  a  bill  could  not  be  filed.  On  the  con« 
trary,  that  case  shows  that  the  ordinary  judgment  creditor's  bill 
is  a  sufficient  proceeding  under  the  36th  section  of  the  statute 
relative  to  proceedings  against  corporations  in  equity. 

I  have  no  doubt  that  the  liability  of  the  stockholders  of  The 
Rossie  Lead  Mining  Company,  to  the  payment  of  the  debts  of 
that  corporation,  may  be  enforced  in  equity.  The  charter  per« 
inits  creditors  to  sue  them  "in  any  court  having  cognizance 
thereof;''  and  the  revised  statutes  expressly  give  cognizance  of 
such  suits,  to  this  court    (2  R.  S.  464,  466,  §  43,  44,  46.) 

At. other  objection  is  urged,  that  the  supplemental  bill  cannot 
be  maintained  to  enforce  this  liability.  Also  that  it  eannot  be 
enforced  conjointly  with  a  suit  against  the  corporation,  because 
the  remedy  against  the  latter  must  be  exhausted,  before  going 
Against  the  stockholders. 

•  The  reason  assigned,  holds  good  in  respect  of  the  remedy  at 
law  only,  which  was  exhausted  before  filing  the  original  bill. 
See  section  10,  of  the  charter  of  this  corporation.  (Laws  of 
1837,  ch.  396.)  To  dispose  of  the  objection  last  mentioned,  the 
46th  section  of  the  article  of  the  revised  statutes  relative  to  these 
proceedings,  pre-supposes  that  the  corporation  is  to  be  joined  with 
the  stockholders,  officers,  &c.,  in  a  suit  under  section  45th.  The 
receivers  there  authorized,  are  receivers  of  the  corporation,  net 
of  the  individual  parties  sought  to  be  charged. 

In  the  case  of  Mann,  Receiver  of  the  Cat^kUl  and  Ostnaj^^ 
harie  Rail  Road  Company  v.  Pefitz,  (January  13th,  1846.X*) 


t  ~ 


(4)  Now  reported,  10  Paige,  990. 
{b{  Rap«ted,  Mte  page  357. 
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I  held  that  the  42d  and  subsequent  sections  of  the  article  of  the 
revised  statutes  relative  to  these  proceedings  against  corporations, 
applied  to  the  suits  instituted  under  the  36th  section  of  that  arti- 
cle, as  well  as  to  those  under  section  39th. 

If  I  were  right  in  that  conclusion,  there  is  no  difficulty  here, 
because  the  43d  section  enables  the  creditor  to  make  the  stock* 
holders  parties  to  the  bill,  either  on  filing  it,  or  subsequently. 
And  where  the  stockholders  were  only  ascertained  by  the  bill 
itself,  as  was  the  case  here,  they  can  properly  be  made  parties  by 
a  supplemental  bill  alone.  An  amendment  of  the  original  bill, 
for  that  purpose,  would  be  incongruous. 

Assuming  however,  that  the  43d  section  is  not  applicable ;  the 
same  reason  for  a  supplemental  bill  exists  in  a  proceeding  under 
section  45th.  The  creditor  having  exhausted  his  legal  remedy, 
came  into  this  court  to  compel  payment  of  his  debt  He  sued 
the  corporation  in  the  first  instance,  and  apprehending  that  rem- 
edy would  be  inefiectual,  he  sought  a  discovery  of  the  parties 
who  by  the  statute,  were  personally  liable  for  his  debt.  These 
parties  were  liable,  irrespective  of  the  result  of  his  suit  against 
the  corporation  in  this  court  Having  ascertained  who  they 
were,  I  think  it  was  competent  for  him  to  enforce  that  liability 
by  a  supplemental  bill.  The  proceeding  adds  parties  who  are 
primarily  liable  to  the  demand  shown  by  the  original  bill,  and 
who  were  unknown  when  it  was  filed.  (Lube's  Eq.  PI.  by 
Wheeler,  136,  note  1,  chap.  16,  §  1.) 

This  course  was  pursued  in  Judsim  v.  The  Rossie  GcUena 
Company^  9  Paige,  698,  and  received  the  tacit  approbation  of 
the  court  in  that  case. 

I  do  not  think  that  the  remedy  under  this  charter,  against  the 
8tockh(rfder8,  is  to  await  the  result  of  the  decree  mentioned  in 
sections  48,  49  and  60,  of  the  article  before  cited.  The  liability 
is  several,  as  well  as  joint ;  is  for  the  whole  of  the  debts,  and 
aot  restricted  to  the  amount  of  stock  owned  by  the  party ;  and  it 
is  absolute,  upon  the  return  of  an  execution  at  law  against  the 
corporation,  unsatisfied. 

The  defendant,  Judson,  claims  the  costs  of  his  answer  to  the 
original  bill.  He  was  made  a  party  as  the  secretary  of  the  cor- 
poration, in  aid  of  the  discovery  sought,  and  it  appears  by  bis 
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answer  that  he  is  a  stockolder  also,  against  whom  the  complain- 
ants aie  entitled  to  a  decree  for  their  debt  and  costs.  The  latter 
circumstance  is  not  so  material  to  the  point,  inasmuch  as  there 
are  many  other  parties  liable  with  him. 

The  jurisdiction  is  well  settled,  to  make  the  officers  of  a  cor- 
poration parties  in  this  court  for  the  purposes  of  discovery ;  and 
it  is  my  impression  that  in  such  cases,  they  are  deemed  a  part  of 
the  corporation  in  respect  of  their  costs.  (See  Dummer  v.  The 
CorporcUion  of  Chippenham^  14  Ves.  245 ;  Olascoit  v.  7%e 
Governor  and  Company  of  the  Copper  Miners  of  England^  6 
Lond.  Jur.  R.  264 ;  Mclntyre  v.  Trustees  of  Union  College^  6 
Paige,  239 ;  Many  v.  The  Beekman  Iron  Company^  9  Paige, 
188.) 
'  In  this  case,  the  complainants  did  not  apply  to  Judson,  before 
filing  their  bill ;  and  for  this  cause,  as  well  as  the  fact  that  the 
discovery  is  a  part  of  the  complainant's  proceeding  to  enforce  his 
debt,  I  will  direct  them  to  pay  the  costs  of  Judson's  answer^ 
and  include  them  in  their  general  bill  against  the  defendants. 

There  is  a  small  fund  in  the  hands  of  the  receiver,  to  which 
all  the  creditors  of  the  corporation  are  equally  entitled.  The 
complainants  can  receive  only  their  proportion  of  this  fund. 

They  are  entitled  to  a  decree  against  the  defendants  for  theiv 
debt  (exclusive  of  the  costs  at  law,)  with  interest  and  the  costa 
of  this  suit.  There  will  be  a  reference  to  ascertain  what  poUioii 
of  the  fund  in  the  hands  of  the  receiver,  equitably  belong*  to  the 
complainants,  and  they  may  pay  their  costs  at  law  out  of  such 
portion.  The  residue  of  their  debt  interest  and  cCsts,  to  be  «[»ci- 
fied  in  the  master's  report,  may  be  coMected  by  execution  against 
all  of  the  defendants  who  were  served  with  process. 

And  the  decree  may  provide  for  an  aj^lioation  by  the  defen<^ 
dants  to  enforce  contribution  among  themselves- 
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The  Mohawk  and  Hudson  Rail  Road  Company  v.  Costi- 

GAN  and  others. 

CosTiGAN  r.  The  Mohawk  and  Hudson  R.  R.  Co. 

Where  an  agent  pofcbaaea  land  in  lui  own  name  upon  the  le^ioeet  and  Ivrthe  bene- 
fit of  hia  priucipai,  paya  part  of  the  canBideration,  and  givea  faia  mortfage  for  tba 
reaidoe,  with  a  bond  m  which  his  couatituent  joins ;  the  agent  is  a  sorely  for  his 
coDstitnent  in  respect  of  such  l)ODd ;  and  eqnity  will  decree  that  he  be  paid 
his  advance  and  indemnified  against  the  bond  and  mortgagei  en  his  conTcytni^ 

,  the  title  to  the  principal. 

It  is  competent  to  prove  by  parol  evidence  that  in  such  a  purchase,  the  party  re* 
ceiving  the  deed  and  executing  the  mortgage,  is  a  surety  in  respect  of  the  latter. 
Albany,  Dec.  19,  20,  1844 ;  January  20, 1845. 

Thesb  were  original  and  cross  suits,  and  were  heard  oa 
pleadings  and  proofs.  The  facts  as  ascertained  by  the  decision, 
were  these.  Costigan  was  the  superintendent  and  principal  out* 
door  agent  of  the  Mohawk  and  Hudson  Rail  Road  Company.  On 
die  26th  of  February,  1841,  the  company  having  determined  to 
remove  their  passenger  depot  in  Albany  from  State-street  to  the 
lower  end  of  South  Market-street,  took  a  lease  from  James  Requa 
for  part  of  a  block  of  ground  on  that  street,  bounded  by  the 
Hudson  River,  with  a  stipulation  that  they  might  buy  the  whole 
block  in  fee  at  $20,000,  at  any  time  during  the  term.  On  the 
24th  of  July,  1841,  the  board  of  directors  of  the  company,  re* 
solved  to  avail  themselves  of  the  right  to  purchase,  and  directed 
the  superintendent  to  sell  off  that  part  of  the  block  not  required 
for  their  immediate  use,  for  ^000.  Requa  having  died  in  the 
mean  time,  an  order  was  made  by  the  Chancellor  for  the  convey- 
ance of  the  premises  by  his  infant  heirs,  and  directing  a  mortga^ 
for  $14,000  of  the  purchase  money  to  be  executed  to  the  register 
of  the  court  for  their  benefit.  The  remainder  was  to  be  paid  in 
cash. 

The  directors  then  proposed  to  Costigan  to  take  the  title  in  his 
name,  urging  as  a  reason,  the  inexpediency  of  the  company^s  ap- 
pearing a  debtor  on  mortgage  while  applying  for  a  loan  then  in 
contemplation.    And  it  was  finally  agreed  by  Costigan,  that  ha 
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would  feeeive  an  asagDment  of  the  Requa  lease,  take  a  convey^ 
aiice  <rf  the  title  to  the  block  in  his  own  name,  pay  to  the  Requa's^ 
the  sum  payable  in  cash,  and  give  his  mortgage  on  the  block  to 
the  register  for  the  $14,000  together  with  a  bond  executed  by  him- 
self and  by  the  company,  the  latter  appearing  therein  as  surety ; 
upon  the  agreement  of  the  directors  that  he  was  to  be  a  mere 
agent  of  the  company  in  the  transaction,  that  his  advance  should 
be  repaid  with  interest,  that  the  company  was  to  pay  off  the  bond 
and  mortgage  and  have  the  entire  control  of  the  premises,  and 
that  Costigan  would  convey  the  same  to  them  whenever  requested. 

The  lease  was  assigned,  the  conveyance  made  to  Costigan, 
and  a  bond  and  mortgage  executed  accordingly.  The  arrange- 
ment between  Costigan  and  the  directors  was  established  by  the 
testimony  of  two  of  the  directors.  There  was  no  written  agree- 
ment to  that  effect  between  the  parties ;  though  Costigan  in  Sep- 
tember, 1842,  executed  a  sealed  instrument  reciting  that  the 
premises  were  conveyed  to  him  for  the  benefit  of  the  company, 
and  agreeing  to  convey  the  same  to  them,  on  being  paid  his  ad- 
vance and  the  cost  of  the  improvements  thereon. 

On  the  28th  of  June,  1843,  on  a  change  in  the  direction  of  the 
company,  Costigan  was  dismissed  from  his  post  as  superintend- 
ent, and  soon  after,  the  company  resolved  to  abandon  the  premi- 
ses as  their  depot,  and  bring  their  road  into  the  northern  part  of 
the  city  of  Albany,  so  as  to  avoid  the  use  of  an  inclined  plane 
with  stationary  power.  They  however  continued  to  use  the 
block  in  question  until  after  the  cross  bill  was  filed. 

On  the  16th  of  October,  1843,  the  company  filed  their  bill 
against  the  register  of  the  court,  and  Costigan,  together  with  Re- 
qua's  widow  and  heirs ;  charging  that  the  company  were  a  surety 
for  Costigan,  in  the  bond  executed  with  the  mortgage,  and  that 
the  roister  had  sued  the  company  at  law  on  the  bond  for  the 
non-payment  of  six  months  interest ;  and  praying  that  the  mort- 
gaged premises  might  be  decreed  to  be  sold  for  the  payment  of 
the  interest  in  arrear  and  for  the  future  payments  from  lime  to 
time,  and  that  the  register  might  exhaust  his  remedy  on  the  bond 
against  Costigan,  before  resorting  to  the  company  for  the  debt. 

On  the  6th  of  January,  1844,  Costigan  filed  his  cross  bill 
against  the  company,  insisting  that  they  were  primarily  liable  for 
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the  payment  of  the  debt,  and  he  was  their  surety.    He  prayed 
-for  an  account  and  payment  of  the  balance  due  to  him ;  for  in- 
demnity against  the  bond  and  mortgage ;  and  for  a  declaration  of 
his  rights  accordingly. 

/.  F.  L.  Pruyn  and  M.  T.  Rejfnoldsj  for  The  Mohawk  and 
Hudson  R.  R.  Co. 

/.  Rhoades  and  S.  Stevens^  for  Costigan. 

The  Assistant  Vice-Chancellor. — I  have  no  doubt  upon 
the  proofs  in  this  case,  that  Costigan  took  the  conveyance  of  the. 
Requa  block  as  the  agent  and  for  the  benefit  of  the  company ; 
advanced  the  $6000  paid  down,  at  their  request ;  and  executed 
the  bond  in  question  as  the  surety  of  the  company. 

There  are  some  acts  of  Costigan  which  are  inconsistent  with 
this  view  of  the  case ;  but  they  are  such  as  are  readily  explained 
by  his  situation  as  superintendent  of  the  rail  road,  having  the 
whole  active  supervision,  and  making  a  large  share  of  the  dis- 
bursements ;  and  by  the  loose  manner  in  which  the  whole  afiair 
was  conducted  from  the  outset. 

The  payments  to  him  for  rent  of  the  depot,  were  all  receipted 
by  him  for  the  Requa  estate,  or  in  respect  of  their  contract, 
and  may  be  referred  to  the  circumstance  that  he  paid  the  interest 
to  the  Requa  estate,  and  was  entitled  to  interest  on  his  advance, 
in  all  81400  per  annum ;  for  which  purpose  the  rents  were  pro- 
perly applicable. 

Costigan's  account  current  made  out  immediately  upon  his 
removal  from  his  office  of  superintendent,  and  delivered  with  his 
tender  of  the  deeds,  before  he  knew  or  heard  of  any  intended 
change  of  the  depot;  is  of  itself  a  strong  circumstance  to  rebut 
the  inference  from  his  adding  the  dining  room  without  express 
authority  from  the  board,  and  his  omission  previously  to  render 
an  account  of  those  disbursements,  and  of  the  rents  received  from 
that  source. 

On  the  other  hand,  the  proof  is  positive,  that  he  took  the  deed, 
advanced  the  money,  and  gave  the  mortgage,  as  the  agent  and 
trustee  of  the  company,  and  that  he  was  reluctant  to  have  his 
name  thus  used.    This  was  after  the  propositions  were  made  by 
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Freeman  to  rent  a  part  of  the  purchase  for  a  tavern,  and  to  en- 
lai^  the  buildings,  and  it  is  therefore  manifest  that  the  real 
cause  for  his  entering  into  the  transaction,  was  his  dependent 
situation  as  an  officer  of  the  company,  holding  a  desirable  post, 
and  removable  at  pleasure.  He  could  not  refuse  to  do  what  was 
thus  urged  upon  him  by  the  directors. 

The  propriety  of  the  directors  course,  or  of  their  reasons  for  it, 
is  nothing  to  the  purpose.  It  was  not  illegal,  because  the  com- 
pany could  not  buy  the  depot,  without  buying  the  whole  block 
of  ground.  The  reasons  themselves  are  proved  by  two  of  (he  di- 
rectors ;  and  it  is  not  for  the  company  now  to  say  that  they  were 
false  or  frivolous. 

Unless  the  conveyance  was  for  the  company's  benefit,  they 
had  no  right  to  use  the  depot  after  the  4th  of  September,  1841. 
They  had  assigned  the  Requa  lease  and  contract  to  Costigan  and 
he  had  received  the  title  in  fee. 

Yet  they  occupied  the  depot  without  any  lease,  written  or  ver- 
bal, from  that  time,  as  they  had  done  before ;  and  not  only  that 
but  they  continued  to  occupy  it  after  they  had  dismissed  Costi- 
gan from  their  employ,  and  after  this  controversy  had  commenced. 
The  agreement  which  the  company  took  from  Costigan  in  Sep. 
tember,  1842,  is  perfectly  consistent  with  his  present  allegations. 
It  recites  that  he  purchased  the  whole  premises  for  their  benefit, 
and  in  effect,  provides  for  reimbursing  what  he  has  paid.  Although 
it  is  silent  as  to  an  interest  account  and  the  rents  and  profits  *  the 
recital,  together  with  his  position  as  their  superintendent,  would 
require  such  an  account  as  a  matter  of  course. 

It  was  contended  by  the  counsel  for  the  rail  road  company, 
that  the  transaction  was  illegal,  if  it  was  understood  by  the  par- 
ties, that  the  corporation  was  to  l)e  the  principal  debtor,  and  not 
the  surety  in  the  bond. 

This  certainly  was  not  such  a  resulting  trust  as  is  described  in 
the  51st  section  of  the  article  of  the  revised  statutes  relative  to 
uses  and  trusts ;  for  no  consideration  has  been  paid  by  the  corpo- 
ration. 

In  my  judgment,  it  is  not  necessary  to  decide,  whether  it  was 
a  trust  resulting  by  implication  of  law,  by  reason  of  Costigan's 
agency  and  fiduciary  relation  towards  the  company.    I'hat  ques- 
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tion  became  unimportant  to  them  when  they  obtained  his  agree* 
ment  in  September,  1842,  and  it  never  was  important  to  him. 

So  far  as  the  bond  is  concerned,  it  is  and  always  was  a  ques- 
tion of  principal  and  surety.  Taking  the  deed,  mortgage  and 
bond,  without  extrinsic  evidence,  it  would  appear  that  Costigan 
was  the  principal  debtor.  And  it  would  have  been  precisely  the 
same,  if  Costigan  had  given  his  note,  indorsed  by  the  company, 
to  Mrs.  Requa,  for  the  960CK),  or  had  accepted  the  company's  bill 
of  exchange  in  her  favor,  for  that  sum.  In  this  case,  as  well  as  in 
the  cases  supposed,  th6  fact  that  Costigan  was  surety,  and  tbeoor* 
poration  the  principal,  could  as  between  him  and  the  corporation, 
be  proved  by  parol  evidence.  This  is  now  too  familiar  to  require 
a  reference  to  authority.  If  therefore,  in  this  instance,  there  was 
any  defect  in  respect  of  the  company's  rights,  because  the  statute 
will  not  recognize  such  a  trust  in  real  estate  as  that  which  they 
attempted ;  the  defect  did  not  reach  Costigan's  right  to  recover 
his  money  advanced  and  to  charge  them  as  the  principal  debtor, 
if  compelled  to  pay  any  thing  on  the  bond  which  he  signed  with 
them.  There  is  no  statute  which  forbids  the  proof  by  parol  of 
demands  for  money  lent  or  money  paid. 

There  must  be  a  decree  declaring  the  rights  of  the  parties  ac- 
cordingly, and  dismissing  the  original  bill  with  costs,  including 
the  costs  in  the  suit  at  law  brought  by  the  register  on  the  bond. 
The  court  will  retain  the  cross  suit  to  adjust  the  accounts  between 
the  parties,  for  which  purpose  there  must  be  a  reference  to  a 
master. 

Costigan  is  to  be  charged  with  his  receipts  in  respect  of  the 
premises,  and  credited  with  his  disbursements,  including  the 
money  which  he  originally  advanced.  Interest  is  to  be  com- 
puted, on  both  sides  of  the  account ;  and  the  company  is  to  pay 
to  him  the  balance  found  due  by  the  master,  with  the  costs  of 
the  cross  suit. 

The  receiver  will  pass  his  accounts,  and  will  thereupon  deliver 
the  possession  of  the  mortgaged  premises,  to  the  company.(a) 


(a)  The  rail  road  company  appealed  from  this  decree  to  Uie  Chancellor,  who  on 
Uie  3€fth  of  May,  1845,  modified  it  ao  far  as  to  direct  Coetigan  to  conyey  the  property 
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Lee  V,  The  Highland  Bank  and  Fowler's  Administrator. 

The  principle  of  the  nile,  that  where  a  penon  beeomes  a  surety  ia  a  note  to  be 
need  for  a  particular  object,  the  principal  cannot  divert  it  from  that  object  without 
the  surety's  assent;  applied  as  between  the  principal's  administrator  and  the 
surety,  in  favor  of  the  latter,  to  the  proceeds  of  such  a  note  remaining  in  the  prin- 
cipal's hand  at  his  death. 

The  administrator's  claim  to  retain  the  proceeds  is  no  better  than  that  of  the  intes- 
tate would  have  been  if  he  had  been  living. 
Albany,  I>ec.  20,  1844 ;  January  21,  1845. 

The  bill  was  filed  by  Leonard  Lee  on  the  12th  day  of  April, 
1844,  against  The  Highland  Bank,  and  John  W.  Brown,  Esq. 
as  administrator  of  Gilbert  Ogden  Fowler,  late  of  the  village  of 
New  burgh,  deceased ;  praying  to  have  a  note  delivered  up  and 
cancelled.  The  note  was  for  $1500,  dated  December  27th,  1843, 
and  payable  the  first  of  May  ensuing ;  was  made  by  the  complain- 
ant, payable  to  Mr.  Fowler,  indorsed  by  him,  and  was  discounted 
by  the  Highland  Bank,  on  the  day  of  its  date.  The  bank  re- 
ceived from  Lee  the  discount  on  the  note,  aud  delivered  to  him 
(heir  draft  on  a  New  York  bank  for  the  $1600.  It  being  found 
in  Mr.  Fowler's  room  after  his  death  the  same  evening,  indorsed 
by  Lee,  it  was  returned  to  the  cashier  of  the  bank  by  Mr.  Fow- 
ler's son  and  was  never  used. 

The  opinion  of  the  court  states  all  the  other  facts  that  were 
deemed  material. 

S.  Stevens,  for  the  complainant. 

N.  Reeve  and  M.  T.  Reynolds,  for  the  defendants. 

The  Assibtant  Vice-Chancellor. — The  Highland  Bank 


to  the  company  on  being  paid  the  balance  found  dae  to  hkn  with  interest  and  eoets, 
4Qd  on  being  mdemnified  agamet  his  bond  accompanying  the  mortgage.  In  oU 
other  respectti  the  decree  was.  affirmed  with  eoste. 
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having  received  the  draft  issued  upon  discounting  the  note  ia 
question,  the  same  day  that  they  parted  with  it ;  have  very  prop- 
erly left  the  controversy  to  be  settled  between  the  complainant 
and  the  administrator  of  Fowler.  The  case  has  been  argued  on 
the  footing  that  the  draft,  which  was  in  Fowler's  possession  at 
his  death,  had  come  to  the  hands  of  the  administrator. 

On  this  basis,  I  think  there  will  be  no  difficulty  in  arriving  at 
a  result  which  will  be  equitable  in  regard  to  the  remarkable  cir- 
cumstances of  the  case,  as  well  as  conformable  to  established 
principles. 

The  facts  are  involved  in  much  obscurity  by  the  sudden  death 
of  Mr.  Fowler.  The  tntusaction  was  not  a  mere  exchange  of 
notes,  which  of  itself  implies  mutual  benefit  and  accommodation. 
This  is  shown  by  Lee's  paying  the  discount  on  the  note  to  the 
bank  and  delivering  to  Fowler  a  draft  for  the  whole  S1500,  and 
by  the  admission  in  the  answer  that  Lee  made  bis  note  and 
procured  the  draft  solely  for  the  accommodation  and  benefit  of 
Fowler ;  while  there  is  no  pretence  that  Lee  was  to  be  benefitted 
in  any  manner  by  the  operation. 

I  take  these  facts  to  be  established.  Mr.  Fowler,  being  coa. 
fined  to  his  room  by  illness,  sent  for  the  complainant  and  pro- 
cured him  to  give  a  note  for  $1500  payable  to  Fowler's  order,  to 
take  it  to  the  Highland  Bank  at  Newburgh,  of  which  Fowler 
was  president,  have  it  discounted,  pay  the  discount,  take  the 
|$1500  in  a  sight  draft  of  that  bank  drawn  on  a  New  York  bank, 
and  to  deliver  the  same  to  Mr.  Fowler.  This  was  all  done  for 
Fowler's  sole  benefit  and  accommodation. 

The  object  which  Fowler  had  in  view,  and  for  the  promotion 
of  which  the  complainant  thus  lent  his  credit,  is  stated  in  the 
bill ;  and  I  think  it  is  substantially  proved  by  the  circumstances 
and  the  testimony  of  Isaac  Y.  Fowler.  The  latter  says  his  father 
was  to  pay  to  one  of  the  heirs  of  his  deceased  brother-in-law, 
$1600  on  the  occasion  stated  in  the  bill,  or  one  not  materially 
variant ;  and  that  on  the  24th  of  December,  his  father  told  the 
witness  that  he  would  send  to  the  witness  in  New  York,  by  the 
middle  of  that  week,  a  draft  for  $1600  to  pay  to  that  heir. 

This  draft  procured  for  Fowler  by  the  complainant,  was  ob- 
tained on  Wednesday  of  that  week.    It  was  drawn  oi^  New 
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Vork,  oa  a  letter  sheet  so  as  to  be  sent  by  mail.  The  coinci* 
dence  of  circumstances,  in  the  absence  of  proof  of  any  other 
occasion  or  object  which  Fowler  had  for  such  a  draft,  leads  to 
the  conclusion,  that  it  was  obtained  for  the  specific  purpose  of 
being  remitted  to  his  son  and  paid  to  his  brotherin-law. 

It  is  not  probable  that  Fowler  made  his  request  of  the  com* 
plaioant  without  informing  him  at  least  in  general  terms  for 
what  he  wanted  the  accommodation,  and  I  am  bound  to  infer 
that  he  stated  the  object  truly. 

His  death  the  same  evening,  while  the  draft  still  laid  upon  his 
table  in  his  sick  room,  prevented  its  ever  being  applied  to  the 
intended  object. 

The  complainant  therefore  by  the  note  in  question,  became  the 
surety  for  Fowler  to  raise  money  and  obtain  a  draft  for  a  specific 
object  and  purpose.  The  money  was  raised  and  the  draft  pro- 
cured, but  owing  to  the  sudden  death  of  the  principal,  it  never 
was  applied  to  that  object.  For  the  determination  of  the  point, 
it  is  deemed  to  be  remcuning  in  the  hands  of  the  administrator  of 
the  principal. 

And  the  question  is,  which  has  the  better  right  to  the  draft,  in 
equity ;  the  complainant,  in  order  to  withdraAV  the  note  he  lent, 
or  the  administrator,  to  distribute  it  among  the  creditors  of  Fow* 
ler? 

There  can  be  but  one  answer  to  this  question  in  the  forum  of 
conscience ;  and  the  law  concurs  in  that  response.  The  admin- 
istrator's claim  is  no  better  than  Mr.  Fowler's  would  have  been, 
if  he  had  lived  and  instead  of  using  the  draft  for  the  purpose  in- 
tended, had  repudiated  that  intention  and  taken  it  to  the  bank 
and  sought  to  apply  it  on  some  of  his  current  liabilities  there. 

When  a  person  becomes  the  surety  for  another  in  a  note,  to 
be  used  for  a  particular  object  or  purpose,  the  principal  cannot 
divert  it  from  that  object,  without  the  surety's  assent.  And  if  he 
do  so  divert  it,  neither  he,  nor  any  one  with  notice  of  the  diver- 
sion, can  maintain  any  action  upon  it,  or  set  up  any  right  by 
virtue  of  the  transaction. 

This  principle  will  be  found  in  Dennision  v.  Bacons  10  Johns. 
198.  See  also  Wardell  v.  Hughes^  3  Wend.  418 ;  Brown  r. 
Taber,  6  ibid.  566 ;  Woodhull  v.  Holmes^  10  Johns.  231 ;  Skild- 
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ing  V.  Warren,  16  ibid.  270;  Beers  v.  Ctilver,  1  Hill,  689; 
Orandin  v.  Le  Roy,  2  Paige,  609. 

In  Bonser  v.  Cox,  4  Beavan,  379,  384 ;  S.  C.  6  Lond.  Jurist 
Rep.  164,(a)  John  Cox  made  a  joint  and  several  promissory  note 
with  Richard  Cox,  to  Messrs.  Monells,  for  which  the  Monells 
were  to  advance  the  amount  to  Richard  by  two  drafts  at  three 
months  each.  Instead  of  advancing  the  drafts,  they  made^the 
advance  in  cash  immediately.  Lord  Langdale,  Master  of  the 
Rolls,  held  that  John  Cox,  the  surety,  was  thereby  discharged. 
He  also  held  that  it  made  no  difference,  if  it  were  shown  that  the 
money  was  applied  for  the  purposes  intended  by  the  surety. 

On  these  grounds,  I  am  satisfied  that  the  administrator  of 
Fowler  is  not  entitled  to  retain  the  draft  as  against  the  complain- 
ant ;  and  the  bank  having  received  it,  they  must  deliver  up  the 
note  in  question  to  the  complainant.  They  must  also  refund  to 
him  the  sura  paid  by  him  for  the  discount  of  the  note* 

The  decree  must  be  without  costs.  Mr.  Brown  was  acting  as 
administrator,  and  could  not  with  safety  relinquish  the  claim 
without  the  sanction  of  a  court;  while  the  other  defendants 
stood  in  the  situation  of  stakeholders,  ready  to  yield  to  either 
party  with  the  assent  of  the  other,  and  incapable  of  deciding  the 
nice  question  at  issue  between  them. 


McCabe  v.  Cooney  and  CBaiEv. 

In  setting  ap  a  bankrapt  discbarge  as  a  defenca  in  as  anawtr,  H  is  mat  nacewary  to 
use  the  same  precision,  and  certainty  that  is  requisite  in  a  pUa. 

An  answer  stating  that  the  defendant  made  hia  application,  and  showing  its  terms ; 
that  he  then  resided  in  the  district  where  it  was  made ;  that  he  was  a  baokrapl 
within  the  act  of  congress,  and  was  owing  debts  which  ware  not  oonttacted  as 
ezecntor,  &c. ;  that  upon  regular  proceedinp  had  in  the  District  Court  he  was 
decreed  a  bankmpt  and  the  decree  is  still  in  force ;  and  that  opon  farther  regolai' 
proceeding!,  he  was  discharged  from  his  debts  by  a  decree  of  the  oomt,  and  re* 


(a)  8.  C.  6  BeaT.  110 ;  and  afiimcd  on  appeal,  9  March,  1644. 
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pbinA  a  ceiiificato ;  the  oertificate  af  ^liaefaaife  bdog  then  aet  out  at  length ; 
was  M4  to  Ibe  aaffieieiit  as  a  |>leadinf ,  to  eotabliah  the  defence. 

It  is  not  neoeaMry  in  such  an  answer,  to  allege  that  the  complatnaat'e  debt  was  not 
within  the  class  of  debts  which  are  excluded  from  the  operation  of  the  bankmpt 
law.  If  the  complainant  intends  to  insist  that  his  debt  was  tme  of  that  dass,  he 
■iost  atate  the  fact  in  his  bill,  as  he  wonld  any  other  matter  of  aroidance. 

Alter  a  debtor  had  been  decreed  a  bankrupt,  and  before  he  was  finally  discharged, 
a  iudgmont  creditor'a  suit  was  commenced  against  him,  and  the  creditor  claimed 
to  have  discovered  a  piano,  which  he  was  entitled  to  haye  «pplied  towards  his 
4ebt  The  answer  set  up  the  bankrupt  proceedings  and  the  debtor's  discharge. 
Held,  that  if  the  piano  were  aeqnired  by  the  debtor  prior  to  his  bankrupt  proceed- 
ings, it  became  vested  in  his  assignee  by  force  of  the  decree ;  and  if  it  were  ae* 
quired  sabseqnently,  the  diseh^ge  was  a  bar  to  the  creditor's  claim  in  respect  of 
his  jodgment 
Albany,  Dec.  23, 1844;  January  25,  1845. 

This  was  a  suit  brought  by  a  judgment  and  execution  credU 
tor  of  the  defendants.  The  judgment  was  reco7ered  in  Decem- 
ber, 1842,  and  this  suit  was  commenced  in  December,  1843. 

On  the  2d  of  March,  1843,  Cooney  presented  hjjs  petition  for  a 
discharge  from  his  debts  under  the  late  bankrupt  act,  and  he  was 
discharged  accordingly  on  the  30th  of  January,  1844. 

In  bis  answer,  Cooney  set  up  his  {proceedings  in  bankruptcy 
and  insisted  that  the  judgment  as  against  him  was  thereby  dis* 
charged ;  in  the  following  terms. 

''  And  this  defendant  further  answering,  says,  that  after  the  ren- 
dition of  the  said  judgment  in  the  bill  of  complaint  mentioned 
against  this  defendant  and  the  said  Timothy  O'Brien,  and  before 
the  filing  of  the  complainant's  bill  of  con^plaint,  this  defendant 
then  residing  in  the  city  of  Albany,  and  within  the  northern  dis- 
trict of  the  state  of  New  York,  and  being  largely  indebted,  and 
owing  debts  which  had  not  been  created  in  consequence  of  defal- 
cation as  a  public  officer  or  as  executor  or  administrator  or  in  any 
other  fiduciary  capacity,  became  a  bankrupt  within  the  true  in- 
tent and  meaning  of  the  act  of  Congress  entitled  an  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United 
States,  passed  August  19,  1841.  And  being  such  bankrupt  as 
aforesaid,  to  wit,  on  the  second  day  of  March,  1843,  applied  to 
the  District  Court  of  the  United  States,  for  the  Northern  District 
of  the  State  of  New  York,  by  petition  according  to  the  rules  and 
practice  of  said  court  for  the  benefit  of  the  said  act.    And  such 
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proceedings  were  had  in  and  before  said  District  Court,  on  his 
said  petition,  according  to  the  rules  and  practice  of  said  court, 
that  this  defendant  before  the  filing  of  the  said  bill  of  complainfi 
was  by  a  decree  of  said  court,  declared  a  bankrupt,  and  which 
said  decree  remains  in  full  force  and  effect.  And  this  defendant 
further  answering  says,  that  such  other  and  further  proceedings 
were  had  by  and  before  said  court  on  the  said  petition  of  ithis 
defendant,  and  according  to  the  rules  and  practice  of  said  court, 
and  the  provisions  of  said  act,  that  afterwards,  to  wit,  on  the 
thirtieth  day  of  January,  1844,  this  defendant  by  an  order  or  de« 
cree  of  said  District  Court  of  the  United  States  for  the  Northern 
District  of  the  State  of  New  York,  was  fully  discharged  from  all 
debts  owing  by  him  at  the  time  of  the  presentation  of  his  said 
petition  for  the  benefit  of  the  said  act ;  and  on  the  same  day  of 
said  decree  this  defendant  did  also  receive  from  the  clerk  of  the 
said  court  a  certificate  of  said  discharge  as  a  bankrupt,  which  dis* 
charge  is  in  the  words  and  figures  following,  to  wit."  (Here  the 
discharge  was  set  forth  verbatim,) 

"And  this  defendant  insists  and  submits  to  this  honorable 
court,  that  the  said  judgment  against  this  defendant  and  the  said 
Timotiiy  O'Brien  mentioned  in  the  complainant's  bill,  so  far  as 
it  affects  or  regards  this  defendant,  the  said  William  Cooney,  is 
fully  and  absolutely  discharged  by  the  discharge  aforesaid  of  this 
defendant.  And  this  defendant  further  insists  and  submits  to 
this  honorable  court,  that  any  lien  or  interest  acquired  by  said 
complainant  in  and  l^  said  bill  or  any  proceeding  thereon,  be- 
came  and  was  fully  discharged  and  extinguished  in  and  by  the 
said  discharge  under  and  by  virtue  of  the  said  decree  of  the  said 
District  Court  of  the  United  States  for  the  Northern  District  of 
the  Slate  of  New  York." 

The  proofs  showed  that  at  the  commencement  of  the  suit 
Cooney  owned  or  had  an  interest  in  a  piano  forte  worth  about 
#165;  but  it  did  not  appear  distinctly  when  he  acquired  it. 

Cygrien  denied  having  any  property,  and  there  was  no  evi- 
dence to  the  contrary. 


C  Stevena^  for  the  complainant. 
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W,  W^  Froihingham^  for  the  defcDdants. 

The  Assistant  Yice^Chanqellor. — It  is  contended  bjr 
the  complainant's  counsel  that  the  bankrupt  discbarge  is  notsuf* 
ficientiy  set  out  in  the  answer  to  show  that  the  court  granting  it^ 
had  jurisdiction.  The  defects  alleged  are,  the  omission  to  state 
that  the  petition  of  the  bankrupt  contained  a  list  of  his  creditors^ 
together  with  an  inventory  of  his  estate ;  and  the  failure  to 
charge  in  the  answer,  that  the  complainant's  debt  is  not  one  of 
those  which  are  excepted  from  the  operation  of  the  bankrupt  act* 
Finally,  the  counsel  insisted  that  the  answer  must  state  all  the 
matters  showing  the  jurisdiction  of  the  court,  and  the  course  of 
proceeding,  with  the  same  precision  that  the  Supreme  Court  held 
to  be  requisite  in  pleading  a  bankrupt  discharge,  in  the  late  case 
of  Sackelt  v.  Andross,  6  Hill,  327. 

The  answer  of  Cooney  sets  forth  his  application ;  that  he  was 
then  a  resident  of  the  city  of  Albany  in  the  Northern  District  of 
this  state,  and  was  largely  indebted  and  was  owing  debts  which 
had  not  been  contracted  as  executor,  &c.,  (following  the  except 
tion  contained  in  the  act  of  Congress.)  That  he  became  a  bank* 
nipt  within  the  meaning  of  the  act  of  Congress,  referring  to  its 
title,  &o.  at  large ;  that  being  such  bankrupt  he  applied  to  the 
United  States  District  Court  in  the  Northern  District  by  petition^ 
according  to  the  rules  and  practice  of  that  court,  for  the  benefit 
of  the  act.  That  such  proceedings  were  had  in  that  court,  ac- 
cording to  its  rules  and  practice,  on  such  petition  that  the  defen- 
dant was  declared  a  bankrupt  by  a  decree  of  the  court  which 
remains  in  full  force;  and  that  such  further  and  other  proceed- 
ings were  had  in  that  court  according  to  its  rules  and  practice 
and  the  act  of  Congress,  that  afterwards  by  a  decree  of  the  courts 
he  was  discharged  from  his  debts ;  and  he  received  a  certificate 
thereof  from  the  clerk  under  the  seal  of  the  court.  The  discharge 
itself  is  then  set  out,  verbatim. 

This  is  the  substance  of  the  pleading,  and  as  an  answer^  I 
think  it  sufficient.  It  is  by  no  means  clear,  that  if  it  were  con- 
tained in  a  plea,  it  would  be  held  defective  in  this  court.  The 
case  of  Carleton  v.  Leighion,  3  Merivale,  667 ;  (S.  C.  Beames' 
Pleas  in  Equity,  122,)  decided  in  1805,  is  a  strong  authority  ia 
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favor  of  great  certainty  and  strictness  in  such  a  plea.  Sir  Sam- 
uel Romilly  argued  there,  that  the  plea  must  state  distinctly,  the 
trading,  the  contracting  debt^,  the  petitioning  creditor's  debt,  the 
act  of  bankruptcy,  the  commission,  the  finding  the  party  bank-* 
rupt,  and  the  assignment ;  and  Lord  Eldon  said  it  was  clearly 
contrary  to  all  practice  to  plead  bankruptcy  without  stating  all 
the  £Eicts  successively  and  distinctly,  and  to  admit  a  mode  of 
pleading  by  general  language  would  be  very  inconvenient.  The 
plea  there  set  forth  that  a  commission  of  bankruptcy  was  duly 
issued,  under  which  the  party  was  afterwards  duly  found  and 
declared  a  bankrupt,  and  all  his  estate  and  effects  were  duly 
transferred  and  assigned,  &c. ;  and  the  plea  was  overruled. 

Nevertheless  in  1818,  in  the  similar  case  of  De  Tastet  v. 
Sharps,  3  Madd.  51,  a  plea  of  bankruptcy  was  allowed  by  the 
Vice-Chancellor,  which  did  not  contain  the  successive  £Eu^ts; 
and  indeed  in  reference  to  the  English  bankrupt  acts  then  iu 
force,  was  more  meagre  in  its  statements  than  the  answer  in 
question. 

It  is  laid  down  in  a  book  of  practice  of  high  authority,  that 
although  in  stating  a  defendant's  case,  it  is  necessary  to  use  such 
a  degree  of  certainty  as  will  inform  the  plaintiff  of  the  nature  of 
the  case  to  be  made  against  him,  it  is  not  requisite  that  the  same 
degree  of  accuracy  should  be  observed  in  an  answer  as  is  re- 
quired in  a  bill.  (2  Daniell's  Ch.  Pr.  244.)  And  the  author 
illustrates  the  proposition  by  the  manner  of  stating  a  modfis  in  a 
bill  and  in  an  answer.  (1  Ibid.  479,  480 ;  See  1  Barb.  Ch.  Pr. 
138,  s.  p.) 

Resort  is  frequently  had  to  an  answer,  in  order  to  set  up  a  defence 
which  would  be  appropriate  in  a  plea,  for  the  reason  that  less 
certainty  and  precision  is  required  in  an  answer  than  in  a  plea. 

I  think  I  should  require  more  observance  of  technicality  and 
form  in  preparing  an  answer,  than  is  requisite  to  promote  the 
ends  of  justice,  and  more  than  is  customary  in  our  practice,  or 
called  for  by  the  principles  of  equity  pleading,  were  I  to  decide 
that  this  answer  is  defective  in  its  statement  of  the  bankruptcy 
proceedings  and  discharge. 

Nor  do  I  think  it  necessary  for  the  answer  to  allege  that  the 
Mmplainant's  debt  was  not  within  the  excepted  debts  which  are 
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excluded  from  the  operation  of  the  law. ,  That  fact,  like  any 
other  matter  intended  to  avoid  the  effect  of  the  discharge,  must 
be  shown  by  the  complainant.  In  support  of  the  answer,  the 
certificate  of  the  defendant's  discharge,  is  sufficient  evidence  for 
him,  until  it  is  impeached  or  avoided. 

My  conclusion  is  that  the  answer  and  testimony  show  that 
the  judgment  against  Cooney  is  discharged ;  and  if,  as  the  com- 
plainant contends,  the  property  in  question  was  acquired  since 
his  petition  in  bankruptcy,  so  that  it  did  not  pass  to  bis  assignee, 
such  discharge  is  a  bar  to  the  complainant's  reaching  it  by  the 
judgment. 

If  on  the  other  hand,  the  property  were  in  truth  acquired  by 
the  defendant  prior  to  his  proceedings  in  bankruptcy,  it  became 
vested  in  his  assignee,  on  his  being  decreed  a  bankrupt.  The 
decree  was  made  at  least  ninety  days  prior  to  the  date  of  his  dis- 
charge, and  therefore  the  property  was  vested  in  the  assignee  in 
bankruptcy  before  this  bill  was  filed. 

The  bill  must  be  dismissed,  but  without  costs  as  to  Cooney, 
The  costs  of  O'Brien  may  be  set  off  against  the  complainant's 
judgment. 


Knickerb ACKER  V,  BouTWELL  and  others. 

A  pmcbafler  oftwo  eity  lots  took  an  aangnment  of  an  old  mort^a^e  which  inelndied 
those  and  ten  other  lots.  By  the  yarions  mesne  conToyanoes  from  the  mortga- 
gor, the  two  lots  were  snbject  to  a  portion  of  the  mortgage  as  between  them  and 
three  other  of  the  twelre  lots,  and  in  common  with  those  three,  to  a  larger  pro- 
portion of  the  mortgage  as  between  them  and  the  remaining  seven  lots.  On  a  bill 
by  such  parchaser  to  foreclose  the  mortgage,  and  praying  for  a  sale  of  the  twelve 
lots; 

HM,  1.  That  the  ohaige  npon  the  two  lots  being  imposed  by  the  reooidad  deeds 
and  mortgages  thereon,  ezecnted  by  those  through  whom  the  complainant  deriyed 
his  title ;  actual  notice  to  him  was  of  no  consequence. 

8.  That  as  to  so  much  of  the  mortgage  as  was  at  all  events  to  be  paid  by  the  two 
lots,  there  was  an  absolute  merger  when  the  complainant  received  an  assignment 
of  the  mortgage,  and  an  ezUnguishment  of  so  much  of  its  amount  But  that  as 
to  the  residue  thereof,  (including  the  part  for  which  his  two  lots  were  liable  only 
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in  the  event  of  a  deficiency  in  the  three  with  which  they  were  charged  in  the 

larger  proportion,)  there  was  no  merger. 
It  appearing,  upon  holding  the  complainant's  two  lota  liable  for  the  ram  primarily 

charged  on  them,  that  there  was  not  one  hundred  dollara  actually  due  and  in 

arrear  when  the  bill  was  filed,  and  there  being  no  obetacle  to  a  sale  of  the  premi* 

tea  in  parcels ;  the  bill  was  dismissed  on  that  ground. 
The  maturing  of  instalments  during  the  pendency  of  the  suit,  so  that  at  the  hearing 

there  was  more  than  one  hundred  dollars  in  arrear  to  the  complainant  on  the 

mortgage,  does  not  aid  the  jurisdiction  of  the  court,  which  must  be  determined  by 

the  state  of  things  existing  when  the  suit  was  commenced. 
Albany,  Dec.  23, 24, 1844 ;  January  25, 1645. 

This  was  a  bill  filed  April  1st,  1843,  to  foreclose  a  mortgage 
executed  by  O.  and  P.  Boutwell  to  John  Gary,  Jun.,  for  tlGOO 
on  the  first  day  of  June,  1835;  conveying  a  tract  of  ground  in 
Ihe  fourth  ward  of  the  city  of  Troy,  which  was  subsequently  laid 
but  into  twelve  city  lots. 

On  the  17th  of  June,  1835,  the  Bontwell's  conveyed  in  fee 
to  Anthony  Christian,  a  portion  of  the  premises  equal  to  five  city 
lots,  and  Christian  at  the  same  time  executed  to  them  a  mortgage 
on  the  whole,  by  which  he  agreed  to  pay  one  thousand  dollars 
with  interest  of  the  mortgage  to  Gary.  Christian's  mortgage  was 
recorded  three  days  afterwards. 

Christian  conveyed  three  of  the  five  lots  at  a  subsequent  date, 
to  Bunnell  and  Boutwell,  who  on  the  10th  of  November,  1836, 
conveyed  two  of  the  same  to  J.  and  J.  Boyle,  and  received  a 
mortgage  in  return,  by  which  the  Boyle's  in  respect  of  those  two 
lots  agreed  to  pay  $720  with  interest  of  the  original  mortgage  to 
Gary.  The  title  of  the  other  of  the  three  lots  conveyed  to  Bun- 
nell and  Boutwell,  remained  in  them  or  their  grantees. 

Christian  retaining  two  of  the  five  lots  conveyed  to  him  by  the 
Boutwell's,  a  judgment  was  docketed  against  him  on  the  8th  day 
of  February,  1837,  and  on  an  execution  issued  thereon  the  sheriff 
sold  the  two  to  Chauncey  P.  Ives.  Ives  received  a  deed  from 
the  sheriff  on  the  3d  day  of  September,  1839,  and  on  the  3d  of 
October,  1839,  conveyed  the  two  lots  to  the  complainant. 

On  the  same  day  that  they  conveyed  to  Christian,  June  17, 
1835,  the  Boutwell's  sold  and  conveyed  a  parcel  which  after- 
wards became  three  lots,  to  Nathan  Brownson  ;  who  executed  to 
them  a  mortgage  on  the  same,  by  which  he  agreed  to  pay  $600 
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with  interest  on  the  original  mortgage  to  Gary.    This  mortgage 
as  well  as  the  deed,  were  recorded. 

One  of  these  three  lots,  by  sundry  mesne  conveyances,  vested 
in  the  defendant,  W.  Johnson,  one  other  was  vested  in  the 
same  manner  in  the  defendant  John  Ash ;  and  the  third  lot  in 
the  defendant  Brooks. 

Of  the  remaining  four  lots  originally  mortgaged,  the  Boutwell's 
conveyed  three  to  the  defendant  Harvey  Mosher,  on  the  same  day 
that  they  conveyed  to  Christian  and  Brownson.  Mosher  subse- 
quently sold  and  conveyed  two  of  the  same  to  the  defendants 
Moran  and  Manning,  retaining  the  other  lot 

There  was  one  lot  of  the  twelve  which  remained  in  the  Bout* 
well's  after  the  17th  of  June,  1836,  and  its  history  was  not  traced ; 
but  there  was  no  question  raised  in  regard  to  it  at  the  hearing. 

Answers  were  put  in  by  Mosher,  Moran  and  Manning,  and  by 
J.  and  J.  Boyle ;  setting  forth  the  several  conveyances,  mortga- 
ges and  agreements  before  mentioned,  and  insisting  that  there 
was  a  merger  of  the  original  mortgage  in  respect  of  the  two  lots 
owned  by  the  complainant,  and  that  the  five  lots  conveyed  to 
Christian  and  the  three  lots  conveyed  to  Brownson,  were  prima- 
rily liable  to  pay  the  whole  of  that  mortgage,  in  the  proportions 
fixed  by  the  respective  subsequent  mortgages.  The  answers  also 
insisted  that  there  was  not  one  hundred  dollars  due  and  in  arrear 
for  principal  and  interest  on  the  original  mortgage,  when  the  suit 
was  commenced.  The  facts  on  tliis  point  will  be  found  in  the 
opinion. 

The  cause  came  on  to  be  heard  on  the  pleadings  and  proofs. 

J.  HohneSf  for  the  complainant 

/  />.  WiUard^  for  the  defendants^  J.  and  J.  fioyle.  Ash  and 
Johnson. 

C  D.  SkeUcn^  for  Mosher,  Moran  and  Manning. 

Tflfi  Assistant  Tice-Chancellor. — The  complainant  is 
the  owner  of  two  lots  of  the  twelve  into  which  the  mortgaged 
premises  have  been  divided  in  and  by  the  various  sales  made 
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since  the  execution  of  the  mortgage.  His  title  was  derived  from 
Chauncey  P.  Ives,  by  a  deed  dated  October  3,  1839.  Ives  ob- 
tained his  title  under  a  sale  made  by  the  sheriff,  upon  a  judgment 
against  Anthony  Christian.  The  sheriff's  deed  was  executed 
September  3, 1839,  and  conveyed  all  the  right  and  title  which 
Christian  had  on  the  8th  day  of  February,  1837. 

Christian's  title  originated  in  a  deed  from  Oliver  and  Phordice 
Bout  well,  the  mortgagors,  dated  June  17th,  1836,  which  deed 
conveyed  five  of  the  twelve  lots  mortgaged,  including  the  two 
that  came  to  the  complainant.  At  the  time  of  the  execution  of 
this  conveyance,  Christian  executed  to  the  Boutwell's  a  mortgage 
on  the  same  five  lots,  by  which  he  assumed  the  payment  in  re- 
spect of  those  lots,  of  one  thousand  dollars,  part  of  the  mortgage 
in  question,  with  interest.  The  mortgage  from  Christian  was  re- 
corded June  20th,  1835. 

On  the  same  day  that  they  conveyed  to  Christian,  the  Bout- 
weirs  conveyed  three  other  lots  to  N.  Brownson,  charged  in  the 
same  manner  with  $600  of  the  mortgage  in  question ;  and  three 
lots  to  Harvey  Mosher,  absolutely. 

Several  of  the  defendants  have  acquired  titles  under  these  con- 
veyances. 

I  should  state,  that  the  deeds  exhibited  show,  that  the  lands 
mortgaged  were  equal  in  extent  to  twelve  lots,  each  twenty-five 
by  one  hundred  feet,  exclusive  of  the  ground  covered  by  Eighth- 
street  ;  the  deed  to  Christian  conveyed  land  divisible  into  five 
such  lots ;  and  the  sheriff's  deed  conveyed  a  parcel  fifty  feet  by 
one  hundred,  which  I  have  called  two  lots,  and  will  designate  as 
numbers  4  and  6.  The  complainant  has  therefore  become  the 
owner  of  two-fifths,  (territorially)  of  the  tract  which  was  con- 
veyed by  the  Boutwell's  to  Christian.  And  upon  the  testimony 
which  I  have  already  mentioned,  he  took  the  same  charged  with 
the  payment  of  $400  with  interest,  on  the  mortgage  in  contro- 
versy, that  being  two-fifths  of  the  amount  assumed  by  Christian 
in  respect  of  the  whole  five  lots. 

The  defendants  have  produced  a  deed  to  J.  and  J.  Boyle  for 
two  of  those  five  lots,  (viz.  Nos.  8  and  9,)  and  a  mortgage 
thereon  executed  by  J.  and  J.  Boyle,  which  prove,  that  as  be- 
tween the  latter  and  the  owner  of  the  complainant's  two  lots^ 
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they  were  to  pay  $720,  and  the  two  lots  only  8280,  of  the:|1000 
thus  charged  upon  the  five  lots.  In  respect  of  all  the  other  gran, 
tees  of  the  mortgaged  premises,  the  two  lots  stand  liable  to  make 
good  the  whole  sum  of  $1000  before  mentioned. 

It  is  of  no  consequence  whether  the  complainant  had  actual  no- 
tice of  this  charge  or  not.  It  was  fastened  upon  the  land  by  the 
recorded  mortgage  given  by  Christian  in  1835,  and  all  those  de- 
riving title  under  him,  were  subjected  to  that  charge. 

When  the  complainant  took  an  assignment  of  the  mortgage  in 
question,  the  mortgage  was  merged  in  respect  of  the  two  lots 
whereof  he  then  had  the  legal  title,  to  the  extent  of  the  9280  of 
principal  and  the  arrears  of  interest  on  that  sum,  which  were  at 
all  events  to  be  paid  by  thos3  two  lots.  In  the  event  of  the  two 
lots  of  Boyle  proving  insufficient  to  pay  the  $720  charged  on 
them;  the  complainant's  lots,  together  with  the  fifth  lot  charged 
by  Ciiristian  (which  he  conveyed  to  Bunnell  and  Boutwell,) 
would  still  be  liable  to  make  good  the  $1000  charged  on  the  five  lots'  • 

I  do  not  think  that  there  was  any  merger  in  equity,  beyond 
the  sum  for  which  the  complainant  himself  was  primarily  liable, 
as  the  owner  of  lots  four  and  five.  [McKinstry  v.  Merviuj  3 
J.  0.  R.  465 ;  Milspau?h  v.  McBride,  7  Paige,  509 ;  Skeel 
v.  Spraker,  8  ibid.  182.) 

If  there  were  to  be  a  decree  for  a  sale,  it  would  conform  to  the 
principles  which  I  have  stated. 

The  defendants  however,  insist  that  there  was  not  $100  of  in- 
terest due  when  the  bill  was  filed,  and  that  it  must  be  dismissed 
for  that  cause. 

The  bill  was  filed  on  the  1st  of  April,  1843,  and  claims  that 
there  was  then  due  for  interest  8223  74. 

The  principal  sum  is  payable  in  1845,  and  the  interest  was 
payable  annually  on  the  first  day  of  June,  The  complainant's 
allegation  must  therefore  be  tested  by  the  unpaid  interest  which 
fell  due  on  or  before  the  1st  June,  1842.  The  mortgage  was  not 
assigned  to  the  complainant  till  March,  1843 ;  so  that  the  merger 
of  the  $280  may  be  left  out  of  view,  and  the  case  considered  upon 
his  liability  to  pay  the  interest  on  that  amount. 

The  indorsements  on  the  bond  itself  prove  that  only  $109  20, 
remained  unpaid.  It  remains  to  be  seen  whether  the  complain- 
ant was  not  his  own  debtor  for  a  portion  of  this  sum. 
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The  interest  is  paid  in  full  to  June  1, 1839.  OMhe  $112  in- 
terest which  fell  due  on  the  1st  of  June,  1840,  $71  40  was  paid 
on  the  23d  of  June,  and  $21  on  the  14th  of  August;  both  sums 
being  indorsed  on  the  bond  as  received  of  A.  Bunnell,  who  was 
then  an  owner  of  lot  seven,  (the  fifth  Christian  lot,)  as  shown  by 
the  documentary  evidence.  These,  payments  left  $19  60  in  ar- 
rear,  that  is  precisely  the  amount  of  interest  which  the  com« 
plainant  was  then  liable  to  pay  in  respect  of  his  two  lots. 

The  indorsements  on  the  bond  show  the  same  state  of  things 
exactly,  in  regard  to  the  interest  that  became  due  on  the  1st  of 
June,  1841. 

Of  that  which  was  due  on  the  1st  of  June,  1842,  Ash  and 
Brooks  paid  each  $21,  thus  discharging  the  interest  on  the  $600 
charged  upon  the  three  lots  conveyed  to  Brownson,  each  of  them 
owning  one  of  those  lots.  This  left  unpaid  the  $70  interest, 
which  was  payable  by  the  five  Christian  lots. 
,  The  indorsements  on  the  bond  show  presumptively,  that  the 
complainant  paid  no  part  of  the  interest  accrued  since  1839 ;  and 
inasmuch  as  he  ought  to  have  paid  $19  60  in  each  year,  it  would 
thus  appear  that  of  the  $109  20  in  arrear,  he  ought  to  have  paid 
$58  80  himself;  and  the  amount  really  due,  would  be  reduced  to 
$50  40. 

The  testimony  of  Boutwell,  if  admitted  proves  that  the  com- 
plainant paid  his  share  of  interest  for  two  years.  This,  if  applied  to 
the  interest  which  accrued  after  June  1, 1839,  would  leave  the  sum 
of  $89  60,  only,  ns  due  and  in  arrear  when  this  suit  was  commenced. 

I  am  clear  that  the  jurisdiction  cannot  be  aided  by  the  fact  that 
more  interest  has  become  duo  during  the  pendency  of  the  suit. 
The  complainant  must  recover,  if  at  all«  on  the  state  of  things  ex- 
isting when  the  suit  was  commenced. 

The  point  was  distinctly  presented  in  the  answers,  and  the  au- 
thorities are  decisive  that  it  is  fatal  to  the  i|uit.  (2  R.  S.  173,  ^ 
37.  Domo  V.  Shelden,  2  Paige,  323 ;  Barton  v.  Forbore,  per 
Chancellor,  August  16th,  1842,  2  Barbour's  Abstract  of  Chan- 
cellor's Decisions,  69.) 

I  have  not  examined  the  question  as  to  the  competency  of 
Boutwell  as  a  witness.  The  documentary  evidence  is  sufficient 
for  the  defence,  without  his  testimony. 

The  bill  must  be  dismissed  with  costs. 
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A  folieitor  or  afsnt  who  if  employed  to  procure  the  aeugnment  of  a  bond  and  mort- 
^rage,  or  to  inTest  moaey  npon  laeh  leouritiee,  is  not  thereby  aatborized  to  receire 
either  the  principal  or  interest,  when  his  client  or  oonstitoent  takes  and  retains 
the  possession  of  the  seenrities. 

When  in  snch  eases,  the  solicitor  or  agent  is  expressly  authorized  to  collect  the  in- 
terest, the  debtor  is  not  warranted  in  inferring  that  he  is  authorised  to  receive  the 
principal  debt 

The  debtor  is  authorized  to  infer,  that  the  solicitor  or  agent  is  empowered  to  receive 
both  interest  and  principal,  ftom  his  having  possession  of  the  bond  and  mortgage. 

So  if  he  have  the  possession  of  the  bond,  without  either  the  mortgtge  or  the  n»i 
signment 

But  snch  inference  being  founded  upon  the  custody  of  the  securities,  ceases  when- 
ever they  are  withdrawn  by  the  creditor ;  and  it  is  incumbent  upon  the  debtor 
who  makes  paymente  to  the  solicitor  or  agent,  relying  upon  such  inference,  to 
show  that  the  seenrities  were  in  his  possession,  on  each  occasion  when  the  pay- 
ments were  made. 

The  authority  thus  implied  from  the  possession  of  the  securities,  is  not  limited  to  a 
receipt  of  the  whole  principal  in  one  sum.  It  is  like  the  authority  of  an  attorney 
employed  to  collect  a  debt,  who  may  exercise  a  discretion  as  to  receiving  it  in 
partial  payments. 

Where  a  solicitor  who  had  effected  a  loan  on  bond  and  mortgage,  received  a  part 
of  the  principal  debt  while  he  had  the  possession  of  the  securities,  and  subsequent- 
ly received  the  whole  debt  after  they  had  been  withdrawn  from  him,  but  never 
paid  to  the  lender  any  part  of  the  principal,  though  he  continued  to  pay  her  in- 
terest on  the  entire  sum,  as  if  it  were  collected  from  time  to  time  on  the  bond  and 
mortgage;  it  was  held  that  the  payments  of  principal  received  by  hii|i  while  he 
held  the  seenrities  were  valid,  and  that  those  paid  afterwards  did  not  impair  the 
bond  and  mortgage.  And  that  the  mortgagor  was  not  entitled  to  be  credited 
towards  the  debt,  the  interest  which  the  solicitor  paid  out  of  his  own  funds  to  the 
lender  previous  to  the  discovery  of  his  fraud,  upon  that  portion  of  the  principal 
which  was  discharged  by  the  payments  held  to  be  valid. 
Pec.  11, 1844,  and  Jan.  4, 1845 ;  January  30, 1845. 

This  was  a  bill  to  foreclose  a  mortgage  on  a  house  and  lot  ia 
the  city  of  New  York,  executed  by  Joannah  Walker  to  Isaac 
Halsey,  together  with  her  bond,  to  secure  the  sum  of  $1700, 
dated  November  24th,  1832.  The  bond  and  mortgage  were 
assigned  by  Halsey  to  the  complainant  on  the  20th  of  May,  1833, 
after  three  hundred  dollars  of  the  principal  bad  been  paid  and 
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indorsed.    Notice  of  the  assignment  was  at  once  given  to  Mrs  • 
Walker. 

The  bill  claimed  that  the  remaining  91400  was  due,  with 
arrears  of  interest  The  answer  set  up  that  the  whole  mortgage 
had  been  paid,  both  principal  and  interest,  to  Evert  A.  Bancker 
as  agent  for  the  complainant. 

The  defendant  proved  in  evidence  the  receipts  of  Bancker, 
which  showed  the  payment  of  the  same  to  him  in  full.  The 
first  receipt  for  any  part  of  the  principal,  was  for  $100,  dated 
November  25th,  18'i6 ;  and  the  last  receipt  dated  November 
23d,  1841,  was  for  $114,  which  the  receipt  stated,  was  in  full 
of  the  bond  and  mortgage,  which  he  thereby  engaged  to  have 
cancelled  and  discharged.  Between  those  dates,  there  were  six- 
teen receipts  given  at  different  periods,  on  account  of  both  princi- 
pal and  interest,  for  sums  ranging  from  $30  to  $300. 

Bancker  was  examined  as  a  witness  for  the  defendant,  and. 
testified,  that  in  May,  1833,  he  became  the  complainant'^  s-ilici- 
tor  and  agent,  and  for  several  years  invested  her  money  and  col- 
lected her  interest.  He  made  the  investment  in  this  bond  and 
mortgage  for  her,  and  attended  to  the  execution  of  the  securities. 
He  received  the  principal  and  interest  in  full,  as  shown  by  the 
receipts,  but  had  not  paid  any  of  the  principal  to  the  complainant. 
He  had  no  special  authority  from  her  to  receive  the  principal, 
nor  any  express  direction.  The  securities  were  delivered  to  her 
after  the  investment  was  made,  and  she  resided  in  this  city. 
Afterwards  he  had  the  bond  in  his  possession  for  about  eighteen 
months,  during  which  time  the  first  payment  on  account  of  prin- 
cipal was  made  to  him,  and  two  or  three  of  the  next  succeeding 
payments.  On  one  occasion  when  Mrs.  Walker  made  a  pay- 
ment,  he  showed  the  bond  to  her.  He  considered  himself  autho- 
rized to  receive  ihe  principal  as  well  as  the  interest.  The  com- 
plainant from  1833  to  1837,  was  absent  in  Europe  nearly  two 
years,  during  which  time  the  witness  and  Thomas  W.  Pearsall 
held  a  general  power  of  attorney  from  her. 

Mr.  Pearsall,  for  the  complainant,  testified  that  Miss  Williams 
went  to  Europe  in  the  fall  of  1836  and  returned  in  the  ensning 
summer,  during  which  time  he  was  her  agent  and  had  the  bond 
and  mortgage  in  question,  which  he  received  from  her  previous 
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to  her  departure.    Bancker  paid  the  iDteieston  the  whole  $1400 
secured  by  the  bond  and  mortgage  to  the  witness,  down  to  Feb- 
luary,  1842. 
It  appeared  that  be  actually  paid  it  till  the  year  1843. 

E.  Sandford^  for  the  complainant 

J.  Lozier  and  W.  K.  Thwn^  for  the  defendant. 

The  Assistant  Vice-chancellor. — Mrs.  Walker  has  paid 
to  £•  A.  Bancker  the  whole  principal  sum  secured  by  this  mort- 
gage, and  no  port  of  it  has  been  received  by  Miss  Williams,  to 
whom  the  mortgage  belonged.  The  money  appears  to  be  irie- 
trierably  lost,  and  the  questicm  is  upon  which  of  these  parties 
must  the  loss  be  imposed. 

It  is  contended  on  the  part  of  Mrs.  Walker  that  Bancker  was 
the  agent  and  solicitor  of  Miss  Williams,  and  that  Mrs.  Walker 
was  warranted  by  his  apparent  authority,  in  paying  to  him  the 
principal,  as  well  us  the  interest  of  the  roortgsge. 

About  the  time  when  the  mortgage  was  assigned  to  the  com- 
plainant, Bancker  became  her  solicitor  to  invest  money  for  her, 
and  to  collect  the  interest  on  such  investments.  He  procuied 
the  assignment  of  this  bond  and  mortgage  for  her,  and  paid  her 
money  to  the  mortgagee.  He  never  had  any  authority  from  her 
to  receive  the  principal  money  or  any  part  of  it.  During  her  ab- 
sence in  Europe,  in  lb36*7,  he  and  Mr.  Pearsall  were  her  gen* 
eral  agents,  by  a  written  power  of  attorney ;  and  no  doubt  were 
authorized  to  receive  the  principal,  as  well  as  interest  upon  her 
securities.  But  this  was  a  joint  power,  which  Bancker  could  not 
exercise  alone. 

Aside  from  the  joint  authority  to  Pearsall  and  himself,  it  does 
not  appear  that  he  was  at  any  time  the  general  agent  of  the  com- 
plainant. Nor  is  there  any  course  of  dealing  shown  between  her 
and  Bancker,  in  reference  to  her  securities  or  investments,  from 
which  the  court  can  infer,  or  Mrs.  Walker  was  entitled  to  as- 
sume, that  he  was  authorized  to  receive  the  principal  sums  which 
he  or  others  had  invested  for  her. 

The  authority  of  Bancker  (if  there  were  any  which  can  relieve 
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Mrs.  Walker  from  this  cruel  loss,)  must  be  derived  from  bis  ca- 
pacity as  solicitor  for  investiogy  and  as  agent  for  collecting  tbe 
interest ;  and  from  tbe  transactions  in  respect  to  this  particular 
security. 

Bancker's  agency  in  these  investments,  was  the  same  as  that 
of  a  money  scrivener  in  England.  These  scriveners  are  usually 
attorneys  and  solicitors.  They  look  up  investments,  see  to  per- 
fecting the  securities,  generally  collect  the  interest,  and  are  often- 
times intrusted  with  the  possession  of  the  securities  and  the  re- 
ceipt of  the  principal  loaned. 

The  decisions  upon  this  class  of  persons,  in  Eingland,  are  there- 
fore directly  applicable  to  the  case. 

In  this  instance,  the  bond,  mortgage  and  assignment  were  de- 
livered to  Miss  Williams  by  Bancker,  upon  the  loan  being  made. 

Mr.  Paley  says  that  if  money  be  due  upon  a  written  seeurityi 
it  is  the  duty  of  the  debtor,  if  he  pay  it  to  an  agent,  to  see  that 
the  person  to  whom  he  pays  it  is  in  possession  of  the  security. 
For  though  the  money  may  have  been  advanced  through  the 
medium  of  the  agent,  yet  if  the  security  do  not  remain  in  his  po»> 
session,  a  payment  to  him  will  not  discharge  the  debtor.  And 
even  the  agent  being  usually  employed  in  the  receipt  of  money, 
does  not  in  this  instance,  constitute  such  an  authority  as  will  se- 
cure the  debtor.    (Paley  on  Agency,  by  Lloyd,  274.) 

Such  has  been  the  settled  law  of  this  court  for  a  long  period. 

In  Henn  v.  Cmisby,  1  Cha.  Ca.  93 ;  S.  C.  I  Eq.  Ca.  Abr.  146, 
pL  1,  (decided  in  1668^)  one  Yamay,  a  scrivener,  lent  out  Con- 
jsby's  money  to  the  plaintiff  on  a  mortgage  and  recognizance. 
Conisby  kept  the  security.  Four  years  after  the  loan  was  made, 
the  plaintiff  paid  the  principal  and  interest  to  Yamay,  who  never 
paid  it  to  Conisby,  although  he  continued  to  pay  the  interest  upon 
it  The  general  trust  reposed  in  the  scrivener,  was  there  urged 
as  making  an  authority  for  him  to  receive  payment  On  the 
other  hand,  it  was  said  that  the  circumstance  of  Conisby's  keep- 
ing the  security  was  conclusive,  and  that  no  man  would  pay  the 
money  due  on  a  mortgage  and  recognizance,  or  even  on  a  bond, 
without  having  the  security  given  up ;  and  the  plaintiff's  pay- 
ment to  the  scrivener,  without  having  up  his  security,  was  an 
evidence  that  be  trusted  the  scrivener  more  than  Conisby  did, 
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who  always  kept  the  security ;  aod  he  that  trusted  most  must  be 
the  sofferen  Sir  O.  Bridgmao,  Lord  Keeper,  decided  that  the 
payment  to  the  scrivener  did  not  discharge  the  debt. 

In  Gerrard  v.  Baker^  cited  in  1  Ch.  Ca.  94 ;  and  also  stated  in 
1  Eq.  Ca.  Abr.  146,  pi.  2 ;  the  money  was  paid  to  one  that  usually 
received  it  for  the  obligee,  yet  the  obligee  not  having  trusted  him 
with  the  bond,  it  was  held  no  good  payment* 

In  Roberts  v.  Matthews^  1  Yern.  160,  ( A«  D.  1682,)  the  defend* 
ant  employed  one  Smith,  a  scrivenel*,  to  loan  £60  for  him,  which 
Smith  did  to  the  plaintiff,  on  his  bond  to  the  defendant,  and  about 
three  months  afterwards,  delivered  the  bond  to  the  d^fendam^ 
The  plaintiff  all  along  paid  his  interest  to  the  scrivener,  and 
about  five  years  after  giving  the  bond,  on  the  scrivener's  calling 
for  it,  paid  to  the  scrirener  £30,  and  took  his  receipt  for  it,  as  re« 
ceived  for  the  defendant  Lord  Chancellor  Nottingham  adjudged 
it  to  be  a  void  payment,  for  the  reason  that  the  bond  being  in  the 
custody  of  the  defendant  and  not  in  the  scrivener's,  the  plaintiff 
ought  to  have  seen  his  money  indorsed  on  the  bond. 

In  Waatenholm  v.  Davies^  Freem.  Ch.  R.  289 ;  S.  C.  2  Eg.  Ca, 
Abr.  709,  (A.  D.  1706,)  the  plaintiff  had  borrowed  £100  of  the 
defendant's  testator  on  bond,  which  was  procured  by  Williams,  a 
scrivener.  The  bond  was  t&ken  by  the  obligee  when  it  was  eze^ 
cuted.  The  plaintiff  paid  several  years  interest  to  Williams  the 
scrivener,  and  £60,  part  of  the  principal  money,  which  the  scriv- 
ener  paid  to  the  obligee.  The  last  £60  w,Ba  also  paid  to  the 
scriveoer,  who  broke,  without,  paying  it  to  the  obligee.  The 
question  was  whether  the  plaintiff  was  to  lose  the  money  or  the 
obligee.  And  Sir  John  Trover,  the  Master  of  the  Rolls,  said  that 
it  was  the  constant  rule  of  this  court,  that  if  the  party  to  whom 
the  security  was  made,  trusted  his  security  in  the  bands  of  the 
scrivener,  payment  to  the  scrivener  was  good  payment ;  but  if  be 
took  the  security  into  his  own  keeping,  payment  to  the  scrivener 
would  not  be  good  payment,  unless  it  could  be  proved  that  the 
scrivener  had  authority  from  the  party  to  receive  it ;  and  although 
in  this  case  the  scrivener  had  received  the  interest  and  part  of  the 
principal,  and  paid  it  to  the  oUigee,  yet  that  did  not  imply  that, 
he  had  any  authority  to  receive  it ;  but  as  long  as  he  paid  it  over, 
all  was  well,  and  any  one  else  might  have  carried  to  the  party.aa 
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well  as  he ;  and  the  plaintiff  not  proving  that  the  scrivener  had 
any  authority  from  the  obligee  to  receive,  he  was  forced  to  pay 
the  last  £50  again ;  although  the  Master  of  the  Rolls  declared  that 
he  thought  it  a  very  hard  case. 

In  Curtis  v.  Drmghty  1  MoUoy,  487,  (A.  D.  1828,)  one  Rob- 
ert, who  was  the  common  agent  of  Margaret  Bradford  and  T. 
Drought,  in  179,4,  negotiated  a  loan  of  £3fK),  belonging  to  Brad- 
ford, for  which  the  bond  of  Drought  was  executed  to  her,  and 
handed  to  Robert,  who  delivered  it  to  her.  The  interest  was 
regularly  paid  to  her  by  Robert  till  1816,  when  she  died.  Robert 
testified  (hat  he  was  commissioned  by  her  generally,  to  lend 
her  money  as  it  came  to  his  hands.  He  received  the  principal 
in  1810.  The  Chancellor  held  that  it  was  no  discharge  of  the 
bond. 

He  says,  that  "  if  one  employs  an  agent  to  lend  money  and 
take  a  security,  which  he  delivers  to  his  principal,  the  agent  has 
no  authority  to  discharge  the  bond.  No  one  would  be  safe,  if 
an  attorney  who  was  employed  to  take  a  security  for  money 
could  be  permitted  to  say  he  had  received  back  the  amount,  and 
discharged  the  debtor.  There  has  often  been  a  question  touch- 
ing the  extent  of  the  authority  of  an  agent  who  has  been  permit- 
ted to  hold  the  security  in  his  hands,  whether  he  had  power  to 
cancel  the  security  and  discharge  the  debt ;  and  there  are  some 
cases  of  great  nicety  upon  that,  (citing  Prec.  in  Ch.  209.)  But 
it  has  never  been  heard  of,  when  the  owner  has  had  the  precau- 
tion to  take  the  instrument  containing  the  evidence  of  the  debt 
into  his  own  custody,  that  the  agent  then  had  authority  to  r»- 
oeive  the  amount  and  give  a  valid  acquittance." 

These  principles  have  been  recognized  in  various  other  cases. 
{Anont/motiSf  16  Yin.  Abr.  272,  Payment,  C. ;  Duchess  of  CXeve- 
iand  V.  Executors  of  Dctshwood^  Freem.  Ch.  R.  249 ;  Whiiloek 
V.  Waltham,  1  Salk.  167 ;  S.  C.  1  Eq.  Ca.  Abr.  146,  pi.  4 ; 
Penn  v.  Browne^  Freem.  Ch.  R.  214 ;  and  Mr.  Raithby's  Notes 
to  1  Vernon,  160.) 

The  case  of  Whithck  v.  Waltham,  just  cited,  shows  that  the 
receipt  of  the  interest  from  time  to  time,  not  having  possession  of 
the  bond,  does  not  make  out  any  authority  to  receive  the  princi- 
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And  where  the  scrivener  or  agent  for  the  loan  retains  the  secu* 
rities,  and  enters  into  an  agreement  to  compound  the  debt,  the 
obligee  is  not  bound.  {Parrot  y.  WelU^  2  Yern.  127 ;  Penn  ▼• 
Brawncj  ubi  supra.) 

In  the  Duchess  of  Cleveland's  case,  before  cited,  the  payment 
to  the  scrivener  was  held  good,  on  the  ground  that  the  money 
was  made  payable  at  his  house ;  the  bond  and  mortgage  were 
left  with  him ;  and  for  all  that  appeared,  they  continued  at  his 
house  until  the  payments  were  made. 

Mr.  Justice  Story  says  that  an  agent  authorized  to  take  a  bond 
is  not  to  be  deemed  as  of  course  entitled  to  receive  payment  of 
the  money  due  under  that  bond.  But  if  he  is  intrusted  with  the 
continued  possession  of  the  bond,  an  implication  of  such  authori- 
ty may  be  deduced  from  this  fact,  in  connection  with  the  other. 
(Story  on  Agency,  §  98, 104.) 

The  only  case  which  I  have  met  with,  that  appears  to  conflict 
with  this  unbroken  current  of  authority,  is  Spencer  v.  WUaoUj  4 
Munf.  R.  (Ya.)  130.  There  a  general  agent  had  sold  lands,  and 
for  a  part  of  the  purchase  money  had  taken  three  bonds  of  the 
purchaser,  and  transmitted  them  to  his  principal.  One  of  the 
bonds  was  subsequently  returned  to  him  by  the  principal  for  coU 
lection,  and  he  received  the  amount  of  it,  together  with  a  part  of 
one  of  the  other  bonds.  The  payment  of  the  latter  was  held  to 
be  good.  The  case  itself  is  either  carelessly  reported  or  was  a 
loose  decision.  The  only  question  in  it  which  appears  to  have 
been  argued  at  the  bar,  was  that  of  the  jurisdiction  of  equity  to  re- 
lieve after  a  judgment  at  law  on  the  bond ;  and  the  decision  up- 
on that  point  was  not  in  accordance  with  the  law  in  this  state  or 
in  England. 

I  feel  perfectly  clear  upon  the  authorities  as  well  as  the  reason 
of  the  thing,  which  has  been  sufficiently  illustrated  by  my  cita- 
tions, that,  previous  to  the  time  when  Bancker  obtained  posses- 
sion of  the  bond  of  Mrs.  Walker,  no  payment  of  principal  to  him 
was  valid  to  discharge  the  debt. 

In  the  English  cases,  a  distinction  was  taken  and  maintained 
between  a  bond  or  other  security  which  might  be  cancelled  by 
delivery  to  the  debtor^  and  a  mortgage  whereby  the  estate  pa8sed,r 
and  upon  which  a  release  was  requisite  to  reinstate  the  title. 
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And  it  was  held,  that  although  the  scrivener  possessed  the  mort- 
gage, it  would  not  empower  him  to  receive  more  than  the  inter-' 
est  on  the  debt,  whereas  if  he  held  a  bond  he  might  receive  and 
discharge  the  principal.    {Martyn  v.  Kingslei/y  Prec.  in  Cb. 
209 ;  Wkitlock  v.  Waltham,  1  Salk.  157.) 

In  the  Duchess  of  Cleveland's  case,  (Freeman,  249,)  the  Mas- 
ter of  the  Rolls,  Sir  John  Trevor,  held  in  conformity  with  this 
distinction ;  while  Lord  Keeper  Wright  was  of  the  opinion  that 
the  scrivener  holding  the  mortgage  might  well  receive  the  prin- 
pal  debt 

Tn  this  state,  where  in  equity  the  title  is  deemed  to  remain  in 
the  mortgagor,  and  the  mortgage  is  regarded  as  a  mere  security 
which  may  be  cancelled  by  delivery,  without  any  deed  or  re- 
lease ;  the  reason  given  in  the  cases  cited,  for  making  a  distinc- 
tion between  the  receipts  of  a  scrivener  who  has  a  bond  and  one 
who  possesses  a  mortgage,  is  entirely  inapplicable.  And  I  have 
no  doubt  that  the  inference  of  authority  from  the  possession  of  a 
mortgage  by  an  agent  should  be  as  strong  here,  as  that  derived 
from  the  possession  of  a  bond  or  other  security. 

In  practice,  the  bond  is  with  us  the  representative  of  the  debt 
when  it  is  accompanied  with  and  secured  by  a  mortgage.  The 
payments  made  toward  the  debt  are  indorsed  upon  the  bond. 
They  are  very  seldom  indorsed  upon  the  mortgage. 

Therefore  in  the  case  before  me,  while  Baucker  had  the  pos- 
session of  the  bond,  although  he  had  neither  the  mortgage  nor 
the  assignment,  Mrs.  Walker  was,  in  my  judgment,  entitled  to 
presume  that  he  was  authorized  to  receive  the  principal,  as  well 
as  the  interest  on  the  bond  and  mortgage. 

I  do  not  think  that  the  authority  thus  implied  is  to  be  limited 
to  a  receipt  of  the  whole  principal  in  one  sum.  The  implication 
is,  that  the  bond  was  led  with  him  on  the  same  footing  as  if  it 
were  left  with  an  attorney  for  collection.  In  such  a  case,  if  any 
discretion  is  to  be  exercised  as  to  the  receipt  of  a  part  only  of  the 
debt,  it  is  a  discretion  with  which  the  agent  is  clothed  by  the  pos- 
session of  the  security. 

Before  going  to  the  payments  made  while  Bancker  had  the 
bond,  I  will  examine  another  point  which  is  made  by  the  defen- 
dant.  She  insists  that  Bancker  having  exhibited  the  bond  to  her 
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while  he  had  it,  thus  proTing  his  authority  to  receive  payment 
of  it,  she  was  justified  in  continuing  to  pay  to  him  until  she  had' 
notice  that  the  bond  was  withdrawn  from  his  custody,  or  the 
authority  otherwise  revoked. 

This  point  cannot  be  sustained.  The  authority  is  wholly  un- 
like a  general  power,  or  a  general  direction  to  pay  to  the  agent. 

It  rests  entirely  upon  the  fact  of  the  possession  of  the  bond. 
While  that  possession  continued,  the  payments  were  justified, 
even  if  Mrs.  Walker  were  ignorant  of  its  continuance.  Her  safety 
required  her  on  each  occasion  to  look  to  the  bond,  the  sole  evi- 
dence then  of  this  special  authority ;  and  to  see  that  her  pay-' 
ments  were  properly  indorsed.  If  she  chose  to  pay  without  this 
caution,  it  did  not  impair  the  validity  of  the  payments,  while  the 
special  authority  in  fact  continued  ;  but  the  moment  the  bond 
was  withdrawn,  her  payments  thus  improvidently  made,  wrought 
DO  discharge  of  the  debt. 

She  was  then  reposing  a  confidence  in  Bancker  which  Miss 
Williams  was  unwilling  to  accord  to  him,  and  the  loss  that  en- 
sued must  devolve  upon  Mrs.  Walker. 

In  Baldwin  v.  BUlingsUy,  (2  Vem.  682 ;  S.  C.  1  Eq.  Ca.  Abr. 
146,  pi.  6,)  a  bequest  of  £200  had  been  made  to  Phillips  and 
Parker,  trustees,  in  trust  for  the  separate  use  of  Mrs.  Billingsley. 
The  money  was  lent  to  Baldwin  and  a  bond  taken  in  the  name 
of  the  trustees,  and  by  them  delivered  to  Billingsley,  who  always 
kept  it.  Parker  collected  £100  for  Baldwin  and  gave  him  a  re- 
ceipt for  it  on  account  of  the  bond.  Lord  Keeper  Wright  held 
it  was  no  payment.  He  said  Parker  might  have  received  the 
money  and  applied  it,  if  he  had  been  in  possession  of  the  bond ; 
and  that  the  payment  to  Parker  by  Baldwin,  without  seeing 
the  band,  was  not  a  good  payment. 

This  view  of  the  subject  appears  to  be  sanctioned  by  Judge 
Story,  who  reposes  the  implication  of  the  authority  upon  the 
continued  possession  of  the  bond.    (Story  on  Agency,  i  98.) 

I  am  compelled  by  my  conclusion  as  to  the  law,  to  allow  Mrs. 
Walker  only  those  payments  of  principal  which  she  made  du« 
ring  the  time  Bancker  had  possession  of  the  bond. 

He  testifies  that  he  had  the  bond  when  he  received  the  first 
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payment  of  priacipal,  and  that  it  was  in  bis  possession  about 
eighteen  months. 

He  connects  it  also  with  Miss  Williams's  absence  in  Eoiope, 
whence  she  returned,  according  to  Mr.  PearsalPs  testimony,  in 
the  summer  of  1837.  Bancker  also  says  there  were  two  or  three 
other  payments  of  principal  made  while  he  had  the  bond. 

Assuming  that  there  were  three  others  made,  the  principal 
paid  during  that  time  was  $366,  in  four  payments,  extending 
from  November  25th,  1835,  to  July  I3th,  1837. 

Mrs.  Walker  must  be  credited  for  these  four  payments  of  prin- 
cipal ;  and  the  mortgage  must  be  declared  a  valid  lien  for  the 
residue.  • 

This  is  a  case  of  great  and  peculiar  hardship  to  Mrs.  Walker ; 
one  which  I  would  gladly  have  relieved  against,  were  it  possible, 
consistent  with  the  maintenance  of  sound  and  important  rules  of 
equity ;  and  with  dispensing  exact  justice  to  the  equally  inno- 
cent creditor.  The  fraud  and  iniquity  of  Bancker  is  the  more 
odious  and  reprehensible,  that  it  was  practised  upon  two  con- 
fiding women.  This  fraud  the  court  cannot  avert  or  repair,  and 
the  loss  must  be  disposed  of  according  to  settled  rules  of  law ; 
whether  one  or  the  other  of  the  sufferers  be  the  best  able  to  abide 
its  consequences. 

As  to  costs,  the  complainant  claimed  that  the  whole  principal 
was  due.  This  is  not  sustained,  and  I  will  limit  the  complain- 
ant's cost  to  the  amount  which  she  would  have  recovered  on 
the  bill  taken  as  confessed. 


Mr.  Thom^  for  the  defendant,  on  the  decision  being  pro- 
nounced, urged  that  on  the  principles  declared  by  the  court,  the 
principal  sum  in  the  mortgage  ought  to  be  further  reduced,  by 
having  applied  thereto  the  interest  which  Bancker  paid  to  Miss 
Williams  from  time  to  time  on  the  $366  of  principal  which  he 
had  collected  and  withheld  from  her. 

Mr.  Sandfordf  contra,  insisted  that  such  payments  of  inter- 
est were  made  by  Bancker  from  his  own  funds,  on  a  debt  which 
by  the  decision  was  due  from  him  to  Miss  Williams. 
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The  Assistant  Yicb-Chancellor. — 1  do  not  perceive  any 
equitable  ground  for  this  claim.  Mrs.  Walker  paid  no  such  in- 
terest She  paid  to  Bancker  interest  on  the  $1044  balance  of  the 
principal,  and  she  also  paid  to  him  divers  sums  cls  principal^ 
which  he  obtained  from  her  by  fraud.  In  respect  of  these  sums, 
he  was  her  agent  and  not  Miss  W.'s  He  was  a  faithless  agent, 
and  Mrs.  W.  had  an  action  against  him  for  the  money  thus  paid. 
So  in  respect  of  the  $366  paid  for  principal,  while  he  had  the 
bond,  he  was  Miss  W.^s  agent.  He  was  faithless  to  her  in  pock- 
eting that  money,  and  she  had  her  remedy  or  action  for  the 
amount.  But  both  Mrs.  W.  and  Miss  Williams  were  at  the  time 
ignorant  of  his  fraud  and  of  their  respective  legal  rights  and  in- 
juries growing  out  of  it. 

Then  take  the  payment  of  interest  in  November,  1837,  it  being 
the  first  after  the  sum  of  t366  was  paid. 

Bancker  paid  to  Miss  W.  the  six  months  interest  on  $1400.  It 
was  all  due  to  her,  and  she  received  it  as  interest,  supposing  that 
it  all  came  from  Mrs.  W.  In  fact  only  the  interest  on  $1044 
was  paid  by  Mrs.  W.  The  residue  was  paid  by  Bancker  him- 
self, who  was  then  the  debtor  to  Miss  W.  for  the  remaining  $356. 
Thus  Miss  W.  although  ignorant  that  Bancker  was  her  debtor 
for  that  sum,  actually  received  the  interest  that  was  her  due,  from 
the  identical  person  who  owed  it  to  her. 

Now  the  fact  that  at  that  time,  Bancker  was  the  debtor  of  Mrs. 
Walker,  in  the  small  payment  of  principal  erroneously  made  to 
him  in  September  before,  and  she  was  the  debtor  to  Miss  W.  for 
principal  on  the  same  mortgage,  furnishes  no  plausible  reason 
for  depriving  Miss  W.  of  the  payment  that  Bancker  made  to  her 
upon  his  debt  to  her,  and  bestowing  the  same  upon  Mrs.  W.  by  a 
forced  credit  to  her  for  principal  with  Miss  W. 

It  would  be  compelling  Miss  W.  to  lose  what  her  agent,  (in  re- 
spect of  the  $366,)  rightfully  paid  to  her  upon  his  debt }  and  giv- 
ing the  benefit  of  it  to  Mrs.  Walker  because  Bancker  as  the  agent 
of  the  latter,  (in  respect  of  the  principal  paid  after  July,  1837,) 
had  wrongfully  omitted  to  pay  over  the  monies  with  which  she 
had  iifirusted  him. 

*   The  form  of  the  credit  upon  the  bond,  is  in  favor  of  Miss  W« 
It  is  indorsed  as  paid /or  interest.    It  was  due  for  interest ;  and 
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it  cannot  affect  her  right  to  it  that  she  was  ignorant  from  whom 
it  was  due,  so  long  as  she  received  it  from  the  actual  debtor. 

In  this  result,  Mrs.  W.  is  credited  for  the  payments  of  princi* 
pal,  at  the  time  they  were  made.  She  has  paid  no  interest  on 
them  since,  and  none  is  awarded  against  her. 

On  the  principal  claimed  in  her  behalf,  she  would  be  entitled 
to  have  credited  to  her,  the  payments  made  to  Miss  W.  for  inter* 
est  by  Bancker,  after  Mrs.  W.  had  paid  Bancker  the  whole  bond, 
and  was  no  longer  making  payments  of  either  principal  or  in- 
terest. 

Decree  accordingly. 


SuAREz  V.  PuMPELLT  and  others. 

^e  owner  of  land  in  fee,  executed  declarations  or  certificates  of  tmtt  to  nmdrj  per- 
.    sonii  by  which  he  acknowledged  that  each  owned  an  equal  ihare  therein,  and 

agreed  to  hold  the  land  In  trust  for  them,  and  to  exercise  a  power  in  trust  to  sell 

and  dispose  thereof  for  their  benefit,  and  to  divide  the  proceeds  amongst  them  ; 

and  if  directed  by  them,  to  allot,  and  diyide  and  set  apart  the  land  to  and  among 
<    such  owners.    The  validity  of  the  trusts  not  being  questioned. 
Held,  that  each  holder  of  a  certificate  had  an  interest  in  the  covenant  andpoweis 

contained  in  the  same.    That  the  powen  were  to  be  exercised  by  the  declarant 

penonally ;  and  that  he  could  not  delegate  them,  or  substitute  other  poisons  to 

execute  them  in  his  stead. 
The  declarant's  economical  conduct  of  the  trust,  his  skill  and  success  In  effecting  a 

sale,  and  his  judgment  and  impartiality  in  making  a  partition,  were  elements  of 

the  contract  between  him  and  the  beneficiaries,  and  formed  a  part  of  the  induce* 

ment  for  their  purchase  of  the  shares  or  certificates. 
'Qn  the  trustee's  becoming  incapable  of  executing  a  trust,  the  court  of  chancery  wiU 

carry  it  into  execution  in  behalf  of  the  parties  interested. 
Nov.  13, 1844,  and  Jan.  8, 1845 ;  January  31, 1845. 

On  the  12th  day  of  October,  1836,  Joseph  L.  Joseph  and  wife 
conveyed  to  John  L.  Graham  in  fee,  two  equal  undivided  third 
parts  of  a  farm  in  Southport,  Chemung  county,  containing  about 
four  hundred  acres. 

On  the  22d  of  April,  1837,  Mr.  Graham  executed  twenty  de- 
clarations of  trust  under  his  hand  and  seal,  each  of  which  recited 
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the  conveyance  to  him  from  Joseph  and  wife,  and  then  pro* 
ceeded  in  these  words ; 

*^  And  whereas  I  have  received  snch  conveyance  and  hold  the 
said  premises  in  trust,  and  to  exercise  a  power  in  trust  for 
and  on  behalf  of  certain  persons  entitled  to  share  in  the  pro- 
ceeds and  profits  thereof,  of  whom  William  P.  Powers  of  the 
city  of  New  York  is  one,  and  whereas  such  property  is  valued 
at  the  sum  of  eighty  thousand  dollars,  and  the  same  has 
been  distributed  and  allotted  in  eighty  shares,  each  share 
being  of  the  value  of  one  thousand  dollars.  Now  know  ye, 
that  in  consideration  of  the  sum  of  one  thousand  dollars,  this 
day  paid  to  the  said  Joseph  L.  Joseph  by  the  said  William 
P.  Powers,  being  his  proportion  of  the  purchase  money  of  such 
premises,  I  the  said  John  Lorimer  Graham,  do  declare,  cer- 
tify and  make  known,  that  I  have  taken  such  conveyance,  and 
hold  such  premises  in  trust  and  for  the  purpose  of  exercising  a 
power  in  trust  of  selling  and  disposing  of  the  same  and  every 
part  and  parcel  thereof,  in  manner  following,  to  wit :  to  sell  the 
whole  or  such  portion  thereof  as  the  persons  holding  a  majority 
of  the  said  shares  shall  specify,  at  such  time  or  times  and  at  public 
or  private  sales,  and  for  cash  or  convertible  securities,  and  upon 
such  notice,  as  they  shall  direct  And  out  of  the  proceeds  of 
such  sale  or  sales  as  shall  be  made,  first  to  pay  all  necessary 
and  proper  expenses,  and  after  such  payments,  then  to  diyide  and 
apportion  such  net  proceeds  as  they  shall  from  time  arise,  to  and 
among  the  holders  of  snch  shares  respectively,  and  to  ]>ay  to  the 
said  William  P.  Powers  or  his  assigns,  one-eightieth  part  of  such 
net  proceeds  as  the  same  shall  arise.  And  further,  in  case  it 
shall  be  so  directed  by  the  holders  of  a  majority  of  such  shares,  then 
to  allot  and  divide  and  set  apart  such  premises,  or  any  portion  of 
of  them  remaining  unsold,  to  and  among  the  said  several  holders 
of  shares  therein.'' 

On  each  of  these  instruments  there  was  indorsed  an  acknow- 
ledgment signed  by  J.  L.  Joseph  and  stating  that  he  had  received 
from  William  P.  Powers  the  sum  of  one  thousand  dollars  being 
the  consideration  monies  expressed  in  the  instrument.  And  there 
was  also  indorsed  on  each,  a  blank  assignment  signed  and  sealed 
by  Powers,  in  the  presence  of  a  witness  in  the  words  following^  viz. 

YoL.  U.  43 
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<<For  value  received|  1  do  hereby  grant,  bargain,  aelli  assign 
transfer  and  set  over  unto 

the  within  instrument  of  writing,  and  all  my  rights  title,  interest, 
claim  and  demand  in  and  to  the  premises  therein  particularly 
mentioned  and  described.  To  have  and  to  hold  the  same  to  him 
and  his  heirs  and  assigns  forever." 

At  the  same  time  Graham  executed  twenty  like  instruments 
to  W.  G.  Wood,  twenty  to  W.  English  and  twenty  to  T.  T. 
Greasley ;  all  of  which  were  indorsed  in  the  same  manner. 

These  declarations  were  then  delivered  to  the  various  parties 
in  interest.  None  of  them  were  recorded  in  the  county  of  Chem- 
ung. At  the  time  this  suit  was  commenced,  the  complainant 
held  and  owned  for  the  benefit  of  a  foreign  house,  ten  of  the  de- 
clarations of  trust  or  certificates,  and  Harmon  Pumpelly  held  and 
owned  sixty-seven.  The  parties  were  ignorant  as  to  the  holder 
of  the  three  remaining  certificates,  which  were  three  of  those  is* 
sued  in  the  name  of  W.  G.  Wood. 

On  the  26th  of  October,  1841,  Mr.  Graham  being  apprehen* 
sive  that  judgments  or  decrees  would  be  docketed  against  him, 
which  would  become  a  lien  on  the  legal  title  to  the  lands  in  ques- 
tion, in  order  to  secure  the  holders  of  the  certificates  from  the 
embarrassments  which  might  ensue,  and  with  the  advice  and  di* 
rection  of  the  holders  of  forty-seven  of  the  same,  conveyed  the 
whole  premises  in  fee  to  Augustus  W.  Clason,  Jr.,  and  Mordeeai 
Ogden. 

On  the  29th  of  July,  1843,  Mr.  Pumpelly,  owning  sixty-seven 
of  the  certificates,  directed  Messrs.  Clason  and  Ogden  to  advertise 
the  premises  for  sale,  and  to  sell  them  at  auction  to  the  highest 
bidder,  at  the  capitol  in  the  city  of  Albany  on  the  6th  of  September 
ensuing ;  and  they  were  advertised  accordingly,  in  several  news- 
papers. On  the  day  appointed,  the  premises  were,  sold  in  pursa* 
ance  of  the  advertisement,  and  were  purchased  by  Mr.  Pumpelly 
for  $6100,  to  whom  a  deed  was  executed  by  Messrs.  Clason  and 
Ogden. 

On  the  same  4th  of  September,  prior  to  the  sale,  the  bill  in  this 
cause  was  filed  against  Clason,  Ogden,  and  Pumpelly  together 
with  A.  Gordon,  one  of  the  complainant's  beneficiaries.  The 
bill  prayed  to  restrain  the  sale  then  advertised,  and  that  the  pie^ 
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fnises  might  be  sold  or  divided  under  the  direction  of  the  co  urt.  I 
charged  that  Graham's  grantees  had  notice  of  the  trusts  on  which 
he  held  the  title,  and  that  his  conveyance  and  substitution  was  made 
without  the  complainant's  consent.  The  complainant  contended 
that  Graham  had  no  power  of  substitution,  and  that  the  persons 
to  whom  he  had  conveyed,  could  not  execute  the  trusts  in  his 
stead ;  and  if  they  could,  that  their  attempted  execution  of  them, 
was  defective. 

Messrs.  Clason,  Ogden  and  Pumpelly,  answered,  and  claimed 
that  the  coavey%nce  by  Graham  and  the  sale  to  Pumpelly,  were 
valid.  Clason  and  Ogden  claimed  no  interest  in  the  premises, 
Bor  any  right,  other  than  to  execute  the  trusts  in  the  manner 
which  Graham  had  undertaken  by  the  certificates.  They  had 
received  from  Pumpelly  and  profiTered  to  the  complainant,  his 
share  of  the  proceeds  of  the  sale. 

C.  B.  Moore  and  P.  B.  Cutting,  for  the  complainant. 
A.  Wl  Clctson^  Jr^  for  himself  and  M.  Ogden. 
M.  Hoffman^  for  H.  Pumpelly. 

The  Assistant  VicE-OHANCELtoa. — The  deed  from  Joseph 
to  Graham,  appears  to  have  vested  the  latter  with  an  absolute 
and  unqualified  estate  in  fee,  on  the  12th  of  October,  1836. 

The  declarations  of  a  trust  in  the  lands  conveyed,  executed  by 
Graham  in  April  following,  could  not  have  the  effect  to  divest 
the  absolute  estate  acquired  by  the  deed. 

By  those  instruments,  he  declared  that  he  was  a  trustee  of  the 
lands  which  had  been  thus  conveyed  to  him.  He  covenanted  to 
hold  them  in  trust,  and  to  exercise  certain  powers  in  trust  in  the 
disposition  of  the  lands  and  their  proceeds. 

The  validity  and  effects  of  those  powers,  are  not  called  in 
question  by  any  of  the  parties ;  and  the  defendants  concede,  nay 
assume,  on  their  part,  that  on  the  conveyance  by  Graham  to 
Ogden  and  Clason,  the  latter  took  the  property  subject  to  the 
execution  of  those  powers. 

The  questions  are,  whether  Ogden  and  Clason  could  rightruUy 
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execute  the  trast  powers ;  and  if  they  could,  was  their  attempted 
execution  of  them  conformable  to  the  declarations  of  trust 

The  powers  to  be  exercised  were ;  to  sell  the  premises,  or  such 
portion  thereof  as  the  majority  of  shares  should  specify,  at  such 
times,  at  public  or  private  sale,  and  on  such  notice  and  terms,  as 
the  majority  of  shares  should  direct.  Out  of  the  proceeds  to  pay 
all  proper  expenses,  and  apportion  and  divide  the  residue  to  and 
among  the  holders  of  the  shares.  And  if  so  directed  by  a  mar 
jority  of  the  shares,  to  aUot,  divide  and  set  apart,  the  unsold 
premises,  to  and  among  the  shareholders.  ^ 

The  instrument  contains  no  reservation  or  provision  of  a  pow* 
er  of  appointment  or  substitution  by  Graham,  of  any  person  or 
persons,  to  do  these  acts  in  his  stead.  Upon  such  an  instrument, 
delivered  to  each  shareholder,  each  appears  to  have  paid  the 
price  or  consideration  for  his  share.  Each  shareholder  thus 
acquired  a  right  and  interest  in  the  covenants  and  powers  con- 
tained in  the  declaration  of  trust 

The  powers  were  to  be  executed  by  Graham  personally.  The 
manner  of  their  execution,  was  important  to  the  parties  in  inter- 
est His  skill  and  success  in  effecting  a  sale ;  his  economical 
conduct  of  the  trust ;  and  his  judgment  and  impartiality  in  ma- 
king a  partition,  if  that  should  become  necessary ;  were  elements 
of  ^e  contract  which  the  parties  entered  into  by  this  trust  deed, 
.and  which  the  court  upon  the  construction  of  the  trust,  must  in- 
fer were  a  part  of  the  inducement  for  the  purchase  of  the  shares. 

It  seems  to  me  perfectly  clear,  that  such  powers  caimot  be 
delegated,  without  an  express  provision  in  the  deed  creating  the 
powers,  or  the  consent  of  all  the  parties. 

The  conveyance  from  Graham  to  Ogden  and  CJjJfison  there- 
fore, while  it  may  have  transmitted  the  legal  title,  did  not  clothe 
them  with  the  powers  in  trust  which  are  contained  in  the  decla* 
rations  executed  to  the  shareholders. 

They  could  not  proceed  to  sell  at  auction  or  otherwise,  under 
the  direction  of  the  majority  of  the  shareholders ;  and  the  pro- 
ceeding instituted  for  that  purpose,  as  stated  in  the  bill,  was 
nugatory. 

This  conclusion  renders  it  unnecessary  to  look  into  the  m^ 


NEW  TORK— FEBRUARY,  1843.  341 


Maitin  y.  Shennan. 


ngularity  of  that  prooeediDg,  in  respect  of  the  forms  prescribed 
by  the  trust. 

A  sale  under  the  direction  of  the  court,  is  doubtless  the  proper 
mode  of  winding  up  this  trust  But  all  the  necessary  parties  for 
that  purpose,  are  not  before  the  court. 

The  three  outstanding  shares,  and  Mr.  Graham  should  be 
brought  in.  If  the  owners  of  the  three  shares  cannot  be  ascer- 
tained, it  may  suffice  to  bring  in  as  defendants,  the  persons  in 
whose  names  the  declarations  of  trust  for  those  shares  were 
issued. 

In  the  meantime,  an  order  may  be  entered  directing  the  cause 
to  stand  OTer  for  the  purpose  of  adding  those  parties,  and  reserv- 
ing all  further  questions  and  directions.(a) 


Mabtin  and  Banks  v.  Sherman  and  others. 

Where  a  teetator  directs  his  execators,  after  paying  legacies,  to  sell  his  real  estate 
to  the  hest  advantage  in  their  power,  and  as  sound  discretion  might  direct,  and 
then  to  diTide  the  whole  proceeds  equally  among  his  children ;  Uiere  is  an  eqnita* 
Ue  conTerrion  of  the  land ;  the  qaility  of  penonalty  is  given  to  its  prooeeds  to  all 
intents ;  and  it  » to  be  considered  in  equity  as  personal  property  for  all  the  pur- 
poses of  the  wilL 

Tbi6  executors  under  such  a  will,  made  a  sale  which  was  alleged  to  be  inralid  by 
the  heirs  of  one  of  the  daughters  of  the  testator  who  survived  him.  Her  husband 
haTing  ratified  the  sale  and  received  a  part  of  the  prooeeds ;  Held,  that  her  hus- 
band was  entitled  with  her  assent  to  receive  her  share  of  the  proceeds,  and  that 
his  ratification  of  the  sale  was  conclusive  in  respect  of  the  same. 
Jan.  13 ;  Feb.  18, 1845. 

On  the  16th  of  Octobw,  1836,  the  executors  of  John  Taylor, 
nold  at  private  sale  and  conveyed  to  the  complainants  several  lots 
of  land  in  the  city  of  New  York,  of  which  the  testator  died  sei- 


(a)  The  complainant  made  fiirther  parties,  and  on  the  cause  being  brought  to  a 
hearing  at  a  subsequent  term,  a  decree  was  made  directing  a  sale  of  the  premises, 
and  a  distribution  of  the  procaedi  among  the  holden  of  the  oertifioates.  The  sale 
•nd  deed  to  Punpelly  were  set  aside. 
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sed.  The  executors  settled  with  the  residuary  devisees  and  lega- 
tees, all  of  whom  who  were  competent  to  act  for  themselves,  ac- 
quiesced in  the  sale,  and  ratified  it  by  receiving  portions  of  the  pro- 
ceeds. A  question  was  afterwards  made  by  purchasers  from  the 
complainants^  as  to  the  validity  of  their  title,  in  consequence  of  the 
executors  having  sold  to  them  at  private  sale  instead  of  advertis- 
ing the  lands  and  selling  them  at  public  auction ;  upon  the  force 
of  the  act  of  1835,  (Session  Laws,  ch.  264,  p.  304,)  in  connection 
with2R.  S.  109,§56. 

The  adult  devisees  and  legatees  who  were  living  confirmed 
the  sale ;  but  one  of  the  residuary  devisees  and  legatees,  Mrs. 
Janet  Sherman,  having  died  in  the  mean  time,  leaving  infant  chil- 
dren ;  the  complainants  filed  their  bill  to  have  the  title  conveyed  to 
them  by  the  executors  declared  valid,  or  to  have  it  quieted  and 
confirmed. 

It  appeared  that  on  the  first  of  April,  1836,  Charles  Sherman, 
the  husband  of  Janet,  received  from  the  executor  a  part  of  her 
share  of  the  proceeds  of  the  sale,  and  gave  a  receipt  for  the  same, 
referring  to  the  sale  and  ratifying  their  proceedings.  Mrs.  Sher- 
man died  in  1843,  leaving  twelve  infant  children.  She  made  no 
application  or  claim  for  a  settlement  during  her  lifetime. 

The  bill  was  taken  as  confessed  by  all  except  the  infant  de- 
fendants, and  the  cause  was  heard  as  to  them,  on  their  guardian's 
answer  and  the  testimony. 

E.  S.  Van  Winkle j  for  the  complainants. 

C.  A,  Sherman^  for  the  infant  defendants. 

The  Assistant  Vice-chancellor. — ^The  complainants  in- 
sist that  the  sale  to  them  by  the  executors  of  John  Taylor,  was 
regular  and  valid. 

This  presents  an  important  question,  upon  which  I  prefer  not 
to  express  any  opinion,  inasmuch  as  there  is  another  point  upon 
which  I  have  no  difficulty,  and  which  is  decisive  of  the  case. 

After  sundry  devises  and  bequests,  the  testator  disposed  of  the 
bulk  of  his  estate  in  these  words. 

^  12th.  I  do  hereby  direct  and  empower  my  executors,  all  or 
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>irhoeTer  of  them  shall  qualify  and  undertake  the  trust  hereby  re- 
posed in  them,  after  haying  paid  and  secured  the  bequeathments 
herein  made,  to  sell  and  dispose  of  the  remainder  of  my  estate, 
both  real  and  personal,  to  the  best  advantage  in  their  power,  and 
as  sound  discretion  directs,  and  then  divide  the  whole  proceeds 
equally,  share  and  share  alike,  among  my  four  sons  and  three 
daughters,  to  wit  James  S.,  Andrew,  Robert  L.,  and  Scott,  Mar- 
garet, Elizabeth  and  Janet,  or  their  heirs,  and  should  any  of 
them  die  and  leave  no  lawful  heirs,  such  share  or  shares  to  be 
considered  part  of  the  residuary  estate  and  divided  as  such." 

Under  this  clause,  although  there  was  a  discretion  as  to  the 
time  of  sale,  the  direction  to  sell  the  real  estate  was  absolute  and 
imperative.  It  was  only  after  such  sale,  that  it  could  b^  divided, 
or  indeed  that  it  was  to  be  received,  by  the  four  sons  and  three 
daughters. 

The  gift  to  them  was  not  of  land,  but  of  the  proceeds  of  land 
to  be  sold,  and  of  personal  estate. 

Thus  the  quality  of  personalty  was  given  to  the  produce  of 
this  real  estate  to  all  intents  ;  and  not  merely  for  any  particular 
purpose  of  the  will. 

There  was  therefore,  an  equitable  conversion  of  this  real  estate, 
and  it  is  to  be  considered  in  this  court,  as  having  been  personal 
property  for  all  the  purposes  of  the  will.  {Cruse  v.  Barley,  3  P. 
'Will.  20,  and  Mr.  Cox's  note,  ibid.  22 ;  Ackroyd  v.  JShniihson,  I 
Bro.  C.  C.  503,  506 ;  Walker  v.  iSkore,  19  Yes.  387 ;  Van  Vech- 
ten  V.  Van  Veghten^  8  P  aige's  R.  106 ;  Leigh  &  Dalz.  on  £q.  Conv. 
60,  &c.) 

The  bequest  of  one-seventh  of  this  property,  was  directly  to 
the  mother  of  the  infant  defendants.  It  was  a  bequest  of  per- 
sonalty, not  limited  to  her  separate  use,  and  her  husband  was  en- 
titled to  it  by  virtue  of  the  marriage.  Mrs.  Janet  Sherman  had 
an  equity  in  the  fund  for  a  settlement,  which  this  court  would 
have  protected ;  but  the  executors,  in  the  absence  of  any  such 
interposition,  had  a  right  to  pay  the  whole  amount  to  her  hus- 
band. This  equity  was  personal  to  her.  After  her  death,  or 
after  her  implied  assent  to  the  payment  to  her  husband;  her  chil- 
dren could  not  claim  under  that  equity,  or  set  up  any  equity  of 
their  own. 
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It  is  evident  therefore,  that  the  children  of  Mrs.  Sherman,  had 
no  estate  or  interest  in  the  property  in  question,  or  in  its  proceeds, 

upon  her  death. 

It  was  proved  that  Charles  Sherman,  the  husband,  ratified  the 
sale  made  by  the  executors,  the  next  year  after  it  took  place,  and 
received  a  share  of  the  proceeds.  He  was  thereby  estopped  fiom 
questioning  its  regularity,  or  its  propriety ;  and  those  who  have 
succeeded  to  him  are  concluded  by  his  acts. 

The  complainants  are  entitled  to  a  decree,  declaring  their 
rights  accordingly,  and  directing  the  infant  defendants  by  their 
guardian  ad  litem,  to  execute  to  them  a  proper  release  and  con- 
firmation.   The  form  of  the  deed  may  be  settled  by  a  master. 

The  complainants  must  pay  the  costs  of  the  guardian  ad  litem« 


Banks  and  others,  Executors  of  McCarthy,  v.  Walker. 

Where  the  title  to  real  estate  fails,  the  purchaser  has  no  remedy  in  equity  to  reeoTer 
back  the  price,  unless  there  was  fraud  or  deceit  in  the  sale. 

The  only  lecopiised  groond  of  oquitaUe  interference  to  stay  the  o<dlection  of  the 
unpaid  purchase  money,  in  the  absence  of  fraad,  is  a  failure  of  the  consideration 
by  reason  of  a  defect  of  title  clearly  established,  and  an  eviction  from  the  posses^ 
nonofthe  land. 

These  facts  may  be  shown  as  a  defence,  wben  the  collection  is  attempted  in  chan- 
cery, notwithstanding  the  deed  contains  covenants  of  title. 

An  eviction  is  established  by  proof  that  at  the  time  of  the  poichaso,  the  lancb  nld 
were  ^tually  occupied  under  a  valid  hostile  title,  so  that  the  purchaser  could  not 
obtain  posMssion  of  the  same,  and  whereby  he  never  did  obtain  actual  possesnon. 
Withers  v.  CodwUe,  note  a,  page  350. 

In  a  suit  for  the  foreclosure  of  a  mortgage,  the  defendant  set  up  that  the  mortgage 
was  given  for  the  purchase  money,  that  tlie  lawls  were  conveyed  to  him  witfaonl 
covenants,  and  that  one  claiming  a  paramount  title  had  commenced  an  ejectmeDt 
for  the  recovery  of  the  lands,  which  was  in  vigorous  prosecution,  and  if  successful, 
would  divest  all  the  mortgagor's  title  eicept  a  dower  right  The  defendant  en- 
tered into  the  possession  of  the  lands  at  the  time  of  his  purchase,  and  had  not  been 
turned  out  or  evicted. 

The  defence  was  overruled,  and  a  decree  made  for  the  sale  of  the  lands,  and  against 
the  mortgagor  for  the  deficiency,  in  case  the  proceeds  of  the  sale  were  insufficient 
to  pay  his  bond  accompanying  the  mortgage. 

A  bill  by  the  mortgagee  against  the  mortgagor,  and  the  adverse  claimant  of  the  land, 
would  be  multifarious. 
Jan.  21 ;  Feb.  19, 1845. 
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The  bill  was  filed  by  the  executors  of  Eliza  MdOarthy,  to* 
foreclose  a  mortgage  for  $19,250,  executed  to  her  by  Joshua 
Walker,  on  the  14th  day  of  December,  1836.  The  premises 
mortgaged,  ate  a  lot  with  the  buildings  thereon,  known  as  No» 
352;  in  Broadway,  in  the  city  of  New  York,  forming  a  part  of 
the  Carlton  House.  The  lot  Was  formerly  the  residence  of  Den* 
nis  McCarthy,  who  died  intestate,  seised  of  the  same  on  the  29th 
of  July,  1835.  He  left  no  children,  and  it  was  supposed  that  all 
his  relations  who  would  otherwise  have  taken  by  descent,  were 
aliens  at  the  time  of  his  death.  Eliza  McCarthy,  the  testatrix^ 
was  bis  widow.  On  her  petition,  the  legislature  passed  an  act 
on  the  26th  of>'May,  1836,  entitled,  an  act  for  the  relief  of  Eliza 
McCarthy,  (Laws  of  1836,  c.  481,  p.  737,)  by  which. the  com-* 
missioners  of  the  land  office  were  to  release  to  her  the  interest  of 
the  state  by  the  escheat,  on  her  paying  into  the  treasury  a  pro^ 
portion  of  the  ascertained  value,  as  required  by  law  of  widows  in 
such  cases ;  and,  provided  that  the  real  estate  be  sold  under  the 
direction  of  the  yice-Chancellor  of  the  First  Circuit,  and  the  net 
proceeds,  less  the  sum  paid  to  the  state,  should  be  divided  be- 
tween her  and  Joanna  Bant,  who  was  an  alien  heir  of  D.  Mc^ 
Carthy.  Mrs*  M»  was  to  join  in  the  sale  and  release  her  dowen 
Under  this  act  and  an  order  of  the  Yice- Chancellor  founded 
thereon,  a  master  sold  the  premises,  and  they  were  purchased  by 
Mr.  Walker  for  $38,000.  Previous  to  the  sale,  Mrs.  McCarthy 
paid  to  the  treasurer  of  the  state  $1344  65,  pursuant  to  the  act 
for  her  relief,  and  received  a.  release. 

The  bond  and  mortgage  in  question  were  executed  to  Mrs. 
McCarthy  for  the  half  part  of  the  purchase  money.  She  joined 
with  the  master  in  executing  a  deed  to  Mr.  Walker,  who  was 
jet  into  possession  imquediately,  and  has  remained  in  the  posses- 
sion until  the  present  time.  The  deed  recited  that  all  of  the 
heirs  of  Dennis  McCarthy  were  aliens,  and  that  the  premises 
bad  escheated  to  the  state.  It  then  recited  the  act  of  the  legisla«» 
ture,  and  the  proceedings  under  it,  to  and  including  the  sale* 
There  were  no  covenants  of  title  in  the  deed,  nor  any  other, 
except  that  Mrs.  McCarthy  covenanted  against  her  own  acts* 
For  the  other  half  of  the  purchase  money,  Mr.  Walker  gave  a 
inortgage  to  Mrs.  Bant,  which  he  paid  off  befose  the  suit  was 
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commencecL  Id  1843,  one  Dennis  McCarthy,  residing  at  Rome, 
in  the  county  of  Oneida,  claimed  the  premises,  as  the  heir  at  law 
of  D.  McCarthy,  deceased.  It  appeared  that  this  Dennis  was  a 
native  of  Ireland,  who  emigrated  to  Canada,  and  then  to  this 
state,  and  that  he  was  natnralized  and  became  a  citizen  before 
the  death  of  the  elder  Dennis  McCarthy.  The  claimant  alleged 
that  his  grandfather  was  a  cousin  of  the  father  of  D.  McCarthy, 
of  New  York.  In  June,  1843,  he  commenced  actions  of  ejects 
ment  against  the  tenants  of  Mr.  Walker,  to  recover  the  premises^ 
claiming  them  in  fee.  These  suits  were  put  at  issue,  and  were 
pending  when  the  bill  was  filed,  and  at  the  time  of  the  hearing* 
A  commission  had  been  taken, out  in  the  suit  at  law,  to  take  tes* 
timony  in  Ireland. 

On  this  claim  being  made,  Mr.  Walker  ceased  to  pay  interest 
on  the  mortgage,  and  in  reference  to  this  foreclosure,  he  made  a 
formal  request  of  the  complainants,  that  they  would  make  the 
adverse  claimant  a  party  to  the  suit,  in  order  to  have  the  title 
settled,  and  justice  done  to  all. 

The  facts  were  set  up  by  Walker  in  his  defence  to  the  foredo* 
sure.  Also  that  Mrs.  McCarthy  had  Ifalsely  represented  to  bim 
the  state  of  the  title.  Testimony  was  taken  in  the  cause,  and  it 
was  heard  oh  pleadings  and  proofa 

W*  S.  Searsj  for  the  complainants. 

/.  IL  Whitingi  for  the  defendant 

The  Assistant  Vicb-Chancellob. — ^The  defence,  rests 
upon  two  grounds : —  ^ 

Firsts  that  Mrs.  McCarthy  represented  to  the  defendant  on  hiii 
purchasing  the  property,  that  all  the  heirs  at  law  of  her  husband 
were  aliens,  whereby  his  real  estate  escheated  to  the  people  of  this 
state ;  whereas,  in  fact  there  was  an  heir  of  her  husband  resi* 
ding  in  this  state^  who  bad  been  naturalized,  and  was  capable  of 
inheriting  his  real  estate ;  and  that  Mrs.  McCarthy  well  knew  of 
the  existence,  titles  and  claim  of  this  naturalized  heir,  when  she 
jnade  such  rqiresentation. 

The  defoadant  has  not  tustained  these  allegations.    Tbeie  is 
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no  proof  whatever  that  Mrs«  HeCarthy  knew,  or  had  ever  heard 
of  the  alleged  claimant,  or  that  she  knew,  or  Iiad  any  reason  to 
believe  that  the  recital  m  the  defendant's  deed,  to  the  effect  that 
the  late  Dennis  McCarthy  died  leaving  no  heir  capable  of  inherit* 
ing  his  estate,  was  untrue. 

This  puts  an  end  to  the  point  of  misrepresentation  ;  even  if  it 
were  proved  that  the  claimant,  (the  Dennis  McCarthy  of  Oneida 
county,)  is  an  heir  of  the  late  Dennis  McCarthy  of  this  city. 

But  there  is  no  such  proof  of  heirship. 

It  is  proved  that  this  person  was  naturalized  before  the  intes* 
(ate's  death,  and  that  he  claims  as  heir.  Moreover,  he  is  called 
as  a  witness,  (with  what  propriety  I  will  not  stop  to  inquire,)  and 
testifies  that  he  believes  that  his  grandfather  and  the  intestate's 
father  were  cousins. 

The  belief  of  the  claimant  does  not  advance  the  defendant  a 
single  step,  in  proving  the  validity  of  the  claim. 

This  branch  of  the  defence  is  therefore  to  be  laid  aside. 

Second.  The  remaining  ground  is  that  the  mortgage  in  ques^ 
tion  was  executed  for  a  part  of  the  purchase  money  of  the  prop- 
erty ;  that  the  defendant  has  no  covenants  of  title  for  his  protec- 
tion ;  and  that  Dennis  McCarthy  of  Oneida  county,  claims  the 
land  as  the  heir  at  law  of  the  intestate,  and  has  commenced 
actions  of  ejectment  for  its  recovery,  against  the  tenants  of  the 
defendant.  It  is  also  alleged  that  this  claim,  if  maintained,  is 
paramount  to  the  title  derived  from  Mrs.  McCarthy,  or  by 
means  of  the  escheat ;  that  in  such  event  the  consideration  of  the 
mortgage  will  have  wholly  failed ;  and  that  the  collection  of  the 
bond  and  mortgage  ought  not  to  be  enforced,  until  the  trial  and 
determination  of  that  claim. 

The  defendant  insists  too,  that  the  complainants  ought  to  have 
made  the  claimant  a  party  to  this  suit,  so  as  to  have  settled  all 
Che  questions  in  controversy.  This  is  an  error.  The  bill  would 
have  been  multifarious,  if  it  had  brought  in  as  a  party,  one  claim* 
ing  the  title  in  hostility  to  both  the  mortgagor  and  the  mbrtgagee. 

There  are  some  facts  which  should  be  mentioned  before  pro- 
ceeding to  the  main  question. 

Mr.  Walker  became  the  purchaser  of  the  property  for  $38,600, 
and  gave  to  Mrs.  McCarthy,  this  bond  and  mortgage  for  one-half 
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of  the  purchase  money.  The  residue  he  secured  to  Mrs.  Bautj 
and  it  appears  that  she  has  received  it  in  full.  Mrs.  McCarthy 
had  a  right  of  dower  in  the  property,  which  she  conveyed  to  the 
defendant. 

Mr.  Walker  has  been  in  the  possession  of  the  premises  from 
the  time  of  the  sale  (December,  1836,)  to  the  present  time. 

The  question  recurs,  do  these  facts  constitute  any  defence  to 
the  suit  ? 

It  is  well  settled,  that  where  the  title  to  real  estate  fails,  the 
purchaser  has  no  remedy  in  equity,  to  recover  back  the  price, 
unless  there  was  fraud  or  deceit  in  the  sale.  If  he  has  taken 
the  precaution  to  require  covenants  as  to  his  title  before  paying 
the  price,  his  remedy  is  in  the  courts  of  law.  (2  Kenl^s  Com. 
473,  2d  ed. ;  Abbott  v.  Allen,  2  John.  Ch.  R.  619,  523 ;  Gauv- 
emeur  v.  Elmendorf,  5  ib.  79  ;  Chesterman  v.  Gardner,  6  ib. 
29  ;  Bates  v.  Delavan,  6  Paige,  300 ;  Denston  v.  Morris,  2 
Edw.  Ch,  R.  37;  Leggett  v.  McCarthy,  3  ib.  124;  TaU- 
madge  v.  Wallis,  25  Wend.  107;  Edwards  v.  Bodine,  26 
ib.  109.) 

In  this  case,  no  failure  of  title  is  shown,  no  eviction.  There  is 
simply  a  V  claim  set  up  by  a  stranger.  It  is  not  shown  to  be  a 
valid  claim,  so  that  there  is  no  defect  of  title  proved.  But  it  is 
apprehended  that  the  claim  may  turn  out  to  be  well  founded. 

I  can  find  no  authority  or  good  reason  for  sustaining  such  a 
defence. 

In  Bumpiis  v.  Plainer,  (1  John.  Ch.  R.  218,)  the  question 
was  presented  on  a  bill  to  have  a  bond  and  mortgage  delivered 
up,  on  the  ground  of  the  want  of  title,  and  the  failure  of  the  con- 
sideration. Chancellor  Kent  dismissed  the  bill.  He  said  that 
there  was  no  case  of  relief  on  this  ground  when  possession  has 
passed  and  continued,  without  any  eviction  at  law  under  a  para- 
mount title ;  and  that  such  an  eviction  was  an  indispensable 
part  of  the  plaintiff's  claim  to  relief  here,  on  the  mere  ground  of 
&ilure  of  consideration.  And  he  added,  "  it  would  be  without 
precedent  and  dangerous  in  principle,  to  arrest  and  bar  the  re- 
covery of  the  debt,  while  the  purchaser  is  still  in  possession  un- 
der the  purchase  deed,  and  there  has  been  no  eviction  at  law." 
.  In  Abbott  V.  Allen,  before  cited,  the  same  great  jiuist  examined 
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$be  point  anew,  on  a  similar  bill,  where  the  defendants  were  pro- 
ceeding at  law  upon  the  bond,  and  were  foreclosing  the  mort- 
gage by  advertisement,  under  the  statute.  The  Chancellor  reit- 
erated the  doctrine  which  he  had  sustained  in  Bumpus  t.  Plot- 
netj  that  a  purchaser  of  land  who  is  in  possession,  cannot  have 
relief  here  against  his  contract  to  pay,  on  the  mere  ground  of  de- 
fect of  title,  without  a  previous  eviction. 

It  may  be  suggested  that  there  were  covenants  of  title  in  Ab" 
toU  V.  Alien.  That  fact  did  not  influence  the  Chancellor's  view 
of  the  principle  which  I  have  just  stated.  And  it  can  make  no 
difference  in  any  case  where  the  mortgage  is  prosecuted  in  chan- 
cery. Whether  there  be  covenants  or  not,  the  only  recognized 
ground  of  equitaUe  interference  to  stay  the  collection  of  the  un* 
paid  purchase  money,  is  the  same,  to  wit,  a  total  failure  of  the 
consideration  by  reason  of  a  defect  of  title  clearly  established,  and 
an  eviction  from  the  possession  of  the  land.  If  there  be  cove- 
nants in  such  a  case,  equity  would  interfere  where  the  collection 
was  attempted  in  this  court,  to  prevent  circuity  of  action. 

The  case  of  Johnson  v.  Oere^  (2  Johns.  Ch.  R.  646,)  is  relied 
upon  as  sustaining  this  defence.  It  was  an  ex  parte  allowance 
of  nn  injunction  by  the  Chancellor  out  of  court,  and  if  it  were  in 
any  respect  conflicting,  would  not  be  received  to  set  aside  tbe 
authority  of  the  strongly  contested  and  well  considered  case  of 
Abbott  V.  AUen^  which  was  decided  less  than  a  month  before.  I 
suspect  that  in  Johnson  v.  Oere^  it  was  at  least  apparent,  that 
the  widow  of  Pierson  ^mder  whom  the  mortgagor  purchased,  had 
only  a  life  estate,  «nd  that  thus  there  was  a  total  defect  of  title 
established.  Be  that  as  it  may,  I  know  too  well  my  own  liabili- 
ty to  err  in  granting  injunctions  ex  parte^  to  place  much  reliance 
upon  the  opinions  of  any  judge,  however  eminent,  declared  on 
such  an  allowance,  especially  when  it  is  brought  forward  in  oppo- 
sition to  his  judgment  in  contested  suits. 

Chancellor  Kent  in  his  Commentaries,  expresses  the  rule  on 
this  subject,  substantially,  as  he  decided  it  in  Abbott  v.  Allen. 
fie  refers  to  that  decision,  but  does  not  cite  as  an  authority,  the 
case  of  Johnsoti  v.  OerCy  (2  Kent's  Com.  471,  472.) 

In  Leggett  v.  McCarthy^  3  Edw.  Ch.  R.  124,  the  Vice-Chan- 
cellor  recognized  and  acted  upon  the  decision  in  Abbott  v.  Allen, 
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ID  a  stroDger  case  for  the  mortgagor  than  the  one  now  before  me^ 
fiir  the  defence  in  the  answer,  (not  pot  in  issue,)  was  that  the 
vendor  was  not  seised  and  had  not  a  good  title  to  the  premises. 
In  the  subsequent  casS'Of  WUhers  y.  MorreUy  3  ib.  66U,  he  held 
the  same  doctrine,  upon  an  admission  that  the  title  to  a  portioa 
of  the  premises  had  wholly  failed ;  so  far,  as  to  decree  a  foreclo- 
sure and  sale,  leaving  the  mortgagee  to  his  remedy  at  law  upon 
the  bond  for  any  deficiency. 

In  Withers  v.  Codwise^  decided  by  the  Yice-Chancellor  at  the 
same  time  with  the  case  last  cited,  but  not  reported,  there  was 
not  only  a  total  defect  of  title  shown,  but  an  actual  eviction 
equivalent  to  a  legal  eviction,  the  mortgagor  never  having  been  in 
possession,  and  the  land  being  hdd  adversely  under  the  true  title 
at  the  time  of  the  sale,  and  ever  afterwards ;  and  the  Fice-Chan- 
cellor  permitted  these  facts  to  be  presented  as  a  defence  to  the 
suit,  so  far  as  it  sought  to  charge  the  mortgagor  personally  for 
the  debt.(a) 


(a)  The  ease  of  Withers  ▼.  PotDtrt,  Codwiae  and  othertt  came  before  Vke- 
Chanoetlor  McCoun  in  October,  1841,  and  was  decided  January  17th,  1842.  Tlie 
bill  was  filed  to  foreclose  a  mortgage  on  fonr  lots  of  land  in  the  Tillage  of  WtlliamB* 
batgb,  executed  for  the  purchase  moDcy  by  Powers  to  D.  Codwise  on  the  fint  day 
of  Jnoe,  1835,  and  by  the  latter  assigned  to  the  complainant  with  his  gnaimnty  of 
Its  payment.  The  complainant  proceeded  to  a  hearing,  when  the  nsnal  decree  wss 
directed  for  a  foreclosure  and  sale,  and  for  the  payment  of  the  deficiency  by 
Powers  upon  his  bond  accompanying  the  mortgage.  The  defendants  had  answered, 
eetting  up  that  no  title  had  been  conveyed  by  the  deed  to  Powers,  which  defence 
was  overruled  ai  the  hearing.  They  then  apfriied  to  the  court  on  afiUavits  shownif 
A  discovery  of  material  facts  since  the  hearing,  to  stay  the  entry  of  the  decree  and 
for  leave  to  file  a  further  or  supplemental  answer. 

It  appeared  by  the  answer  and  the  affidavits,  that  the  four  lots  were  part  of  a 
large  tract  which  the  complainant  and  others  claiming  to  own  in  fee,  had  in  1835, 
vested  in  Mr.  Codwise  as  a  trustee  to  sell  at  auction  in  their  bebalt  The  pur* 
chaser  of  the  four  lots,  omitting  to  complete  his  purchase,  Mr.  Codwise  oendnded 
to  take  them  for  his  own  benefit  with  the  parties'  assent,  and  paid  the  portion  of  the 
purchase  money  required  to  be  paid  io  band.  In  order  to  place  the  transaction  in  a 
euitable  form,  he  then  as  trustee  conveyed  the  lots  to  W.  P.  Powers,  received  his 
fiond  and  mortgage  for  the  balance  of  the  purchase  money,  transferred  the  same  te 
the  complainant  towards  his  share  of  the  proceeds  of  the  whole  sale,  with  a  guaiaaty 
of  payment,  and  then  received  a  conveyance  of  the  lots  from  Powers  subject  to  the 
mortgage.  Mr.  Codwise  paid  interest  for  several  years,  and  a  part  of  the  principaU 
before  he  discovered  the  defect  in  the  title. 
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The  Yice-Chancellor  well  observed  in  LeggM  v.  MeCarihy^ 
that  the  application  of  the  principle  must  be  the  same,  whether 
the  mortgagor  was  the  complainant  or  the  defendant,  in  the  par* 
ticnlar  suit  in  which  the  question  arises. 

This  being,  so,  there  is  no  authority  upon  which  I  can  sustain 
this  defence,  and  there  is  authority  against  it  which  is  conclusive 
upon  this  branch  of  the  court 

I  am  aware  that  hypothetical  cases  have  been  put,  and  sugges* 
ti0i»  made  by  several  judges,  in  arguing  the  various  points  con* 
neeted  with  this  subject,  which  lend  some  sanction  to  the  oonclu* 
ston  derived  by  the  defendant  from  Johnson  v.  Oere.  Bnt  the 
controlling  decisions  are  clear,  that  until  there  be  an  ascertained 
iailure  of  title,  and  an  ev^ctkm  from  the  possession,  the  porcfaaser 


In  point  of  fact,  the  parties  who  conveyed  to  him  in  tni8t»  had  no  title  to  the  four 
kta^  One  Peter  Ferrier  obtained  the  tme  title  in  1807,  and  had  claimed  the  lota 
•fw  ainee,  advenely  to  the  complainant  and  those  anoeiated  vith  him.  They  were 
tben  Tacant  Iota*  and  were  aappond  by  Codwise  and  Poweri  in  1835,  and  from 
thence  till  after  the  heariogf,  to  be  vacant  and  anoccupied«  But  before  the  trait 
deed  was  ezecnted  to  Mr.  Codwise  a  ytaon  claiming  under  a  lease  from  Ferrier 
erected  a  shop  on  the  premises,  and  several  years  before  the  hearing,  a  stable  was 
««eted  thereon  by  another  tenant  of  Ferrier's  ;  both  of  which  baildings  were  occu- 
pied from  the  time  of  their  ereotioB  till  the  motion  was  made,  mider  Perrier's  title, 
and  in  hostility  to  that  of  Codwise.  The  lota  were  assessed  by  the  mntloipai  an-* 
thorities  as  the  property  of  Ferrier  fai  1831  and  1632,  and  again  in  1840,  and  w«r« 
not  taxed  or  assessed  in  any  other  name.  Ferrier  or  his  agent  paid  all  the  taxes 
and  BMussmimts  Imposed  thereon. 

Neither  Codwise  or  Powers  evw  had  any  actoal  possession  or  ocenpaney  of  tbo' 
lots  or  any  part  of  them,  by  themselves  or  by  any  peison  okumisg  ODdnr  them.       ^ 

The  motion  was  resisted  on  the  grounds  that  the  application  oame  too  late ;  that 
Mr.  Codwise  having  taken  the  title  as  trnstee  was  chargeable  with  knowledge  of  its 
defects ;  and  that  there  was  no  fraud  pretended,  no  covenant  of  title,  and  no  evic- 
tion shown,  without  which  the  defendants  if  let  in,  could  not  be  nlieved.  - 

Im  H,  Sundford,  for  D.  Codwise. 

D.  Jfisrom,  for  Powers. 

J.  Stssfsn,  for  the  complainant 

Thb  VicB-CiiANOiLLoa,  made  an  order  allowing  the  defendants  to  file  a  supple* 
mental  answer  statmg  the  lacts,  on  payment  of  the  costs  of  the  hearing  and  subse- 
qnent  proceedings ;  unless  the  oomplainant  would  enter  a  decree  for  the  foreclosufo 
and  sale  leaving  his  daim  upon  the  mortgage  and  guaranty  to  be  enforced  at  law* 

Tho  complainant  never  prosecuted  his  daim  further  against  Codwise  or  Powers. 

The  decision  of  the  Vice-Chaiicellor  tatabllshed  that  there  was  an  eviction  mider 
the  circnmstaaces  of  thecase. 
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will  not  be  relieved  against  his  bond  and  mortgage  for  the  unpaid 
purchase  money*  For  the  rule  at  law,  see  Whitney  v.  Lewis, 
21  Wend.  131 ;  LatiiuY.  Vailj  17  ibid.  188. 

So  in  the  civil  law,  the  buyer,  so  long  as  he  is  in  the  undis- 
turbed possession  of  the  thing  sold,  cannot  withhold  payment  on 
the  plea  of  want  of  title  in  the  vendor,  or  otherwise  rescind  the 
contract.  (Cod:  Lib.  8  tit.,  46, 1.  3 ;  Brown  v.  Revesj  19  Mar* 
tin's  La.  Rep.  235.) 

There  may  be  hardship  in  this  rule,  but  there  is  no  more  tbafi 
is  presented  in  the  more  frequent  instances,  where  the  purchase 
money  has  all  been  paid  before  any  defect  of  title  is  suspected, 
and  the  purchaser,  protected  by  no  covenants,  is  remediless. « 

It  is  one  of  those  hardships  which  our  law  cannot  obviate,  con- 
sistently with  the  principle  which  it  lays  down  as  the  foundation 
of  contracts  of  sale ;  caveat  emptor. 

Conceding  for  the  purpose  of  the  argument,  that  the  claimant, 
Dennis  McCarthy,  inherited  the  land  and  will  ultimately  recover 
it ;  this  is  not  after  all,  a  case  of  the  total  failure  of  the  considera- 
tion. 

Mrs.  McCarthy  had  a  dower  right  in  the  premises  which  was 
relinquished  to  the  defendant  at  the  time  of  the  sale.  If  she 
were  sixty  years  of  age,  this  interest  was  worth  about  one^third 
of  the  amount  of  the  mortgage. 

Besides,  the  possession  is,  and  always  has  been  uninterrupted 
in  the  mortgagor,  and  it  is  impossible  for  the  court  to  say,  as  the 
case  stands,  that  Mr.  Walker  has  not  obtained  all  that  Mrs.  Mc- 
Carthy contracted  to  sell  or  undertook  to  convey  to  him. 

The  complainants  are  entitled  to  the  usual  decree,  for  a  fore- 
closure and  sale  of  the  lands,  and  for  payment  of  the  deficiency 
by  the  mortgagor*  -  i 
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CuRRiE  and  Cuurie  v.  Hart  and  others. 


A  goneral  aangnineiit  ezecnted  by  an  imolvent  debtor,  to  his  brother,  who  at  th« 

time  was  unfit  to  attend  to  buflinen  by  reason  of  a  lingering  disease,  which  the 

assignor  believed  was  incttrable  and  of  which  he  died ;  was  held  for  that  caese  to 

be  fraodnlent  and  Yoid  as  against  creditors. 
The  selection  of  such  an  assignee  furnishes  atioog  ivesumption  of  an  intent  on  the 

part  of  the  assignor  to  keep  the  control  and  disposal  of  the  property. 
The  assigned  property  was  almost  wholly  fees  earned  in  the  office  of  sherifil 
'  The  assignor's  deputy  continued  to  receive  and  collect  the  same  after  the  assign* 

ment,  and  to  dispose  of  them  as  be  had  done  previously,  except  that  he  paid  over 

to  the  assignor  only  upon  the  assignee's  direction.    This  was  held  to  be  evidence 

of  fraud  in  the  assignment. 
So  of  an  understaodihg  that  the  assignee  should  allow  to  the  assignor  a  weekly  sum 

lor  his  services,  the  same  being  nominaL 
An  assignment  by  a  sheriff  of  fees  due  and  to  become  due,  having  for  one  of  its  ob<* 

jects  an  indemnity  of  his  sureties  against  future  misappropriation  of  monies  which 

should  be  collected  on  executions,  is  void. 
Whether  an  assignment  of  future  fees  by  a  sheriff,  for  the  benefit  of  creditors  woold 

be  valid  f     Queare. 
Jan.  9,  Feb.  1 ;  Feb.  22, 1845. 

The  bill  was  filed  on  the  23d  day  of  August,  1842,  against 
Monmouth  B.  Hart,  on  the  return  of  an  execution  unsatisfied ; 
to  reach  bis  equitable  interests  and  things  in  action. 
.  In  his  answer  the  defendant  set  up  the  execution  by  him  of 
a  general  assignment  to  James  H.  Hart,  for  the  benefit  of  his 
creditors,  dated  May  10, 1842,  and  delivered  June  10, 1»42. 

The  complainants  on  the  24th  of  February,  1843,  filed  a  sup* 
plemental  bill  making  James  H.  Hart  a  party  defendant,  and^ 
charging  that  the  assignment  was  fraudulent  and  void  against 
them  as  creditors  of  M.  B.  Hart.  J.  R  Hart  put  in  an  answer  on 
the  3d  of  June,  previous  to  which  he  bad  at  his  own  request  been 
removed  from  the  trust  as  assignee,  and  Cornelius  Bergen  ap- 
pointed in  his  stead  by  an  order  of  this  court  dated  May  31, 1843. 

On  the  24th  of  October,  1843,  a  second  supplemental  bill  was 
filed,  making  Bergen  a  party.  The  suit  was  brought  to  a  hear* 
ing  on  the  pleadings  and  proofs. 

It  appeared  that  M.  B.  Ifort  was  the  sheriff  of  the  city  and 
county  of  New  Tork  for  three  years,  commencing  on  the  1st  day 

YoL.  IL  45 


364  CASES  IN  CHANCERY. 


Currie  t.  Hait. 


of  January.  1841 ;  and  C.  Bergen  was  one  of  the  sureties  in  his 
ofiScial  bond. 

The  assignment  to  James  H.  Hart  embraced  all  M.  B.  Hart's 
property  and  effects,  including  the  debts  due  to  him  as  sheriff,  with 
all  the  future  receipts  of  the  office  of  sheriff.  Its  trusts  were^ 
firsts  to  pay  demands  against  him  as  sheriff  thereafter  to  be  in- 
curred, and  such  as  should  accrue  against  him  and  his  sureties 
in  his  official  bond.  Second^  to  pay  all  the  demands  for  which 
James  H.  Hart  was  liable  for  him  as  indorser  or  otherwise. 
J'hird,  to  pay  $4200  of  borrowed  money  to  Benjamin  P.  Hart. 
kaA  fourth,  to  pay  all  the  other  creditors  of  M.  B.Hart,  rateably. 

The  other  material  fleets  will  be  found  stated  in  the  opinion  of 
the  court. 

.  O.  Buckham  and  J.  W,  Qerard,  for  the  complainants. 

J,  C.  Hart,  for  the  defendant  M.  B.  Hart. 

W.  Rockwell  and  D.  B.  Tallmadge,  for  C.  Bergen. 

The  Assistant  Vice-Chancellor. — I  doubt  very  much 
whether  any  interest  passed  to  James  H.  Hart,  the  assignee,  in 
the  future  credits  and  receipts  which  were  expected  to  accrue  in 
the  sheriff's  office,  after  the  dale  of  the  assignment  The  eflfect 
of  such  instruments,  when  they  operate  by  way  of  agreement  or 
estoppel,  (see  Wright  t.  Wright,  1  Ves.  Sen.  409,)  would  pro- 
bably be  limited  and  restricted,  so  as  to  cease  whenerer  they 
came  in  conflict  with  the  equitable  lien  or  priority  of  a  creditor's 
bill  against  the  assignor.  This  point,  and  the  grave  questions  of 
public  policy  which  are  presented  by  an  assignment  of  a  sheriff's 
whole  official  fees  which  arc  thereafter  to  accrue,  are  of  so  much 
importance,  as  well  as  difficulty,  that  I  prefer  to  leave  them  to 
the  decision  of  judges  who  will  do  them  better  justice  than  I  can ; 
if  there  are  other  grounds  upon  which  this  case  can  be  deter- 
mined. 

In  respect  of  the  sheriff's  fees  which  had  accrued  when  the  as- 
signment was  made,  they  are  like  debts  due  to  any  other  indi* 
vidual. 
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I  will  examine  the  objections  to  the  assignment,  as  applicable 
to  those  fees* 

FiR0T.  The  general  terms  used  in  declaring  the  second  Crust, 
render  its  yaliditjr  questionable.  They  provide  for  discharg- 
ing all  legal  demands  and  liabilities  which  might  thereafter  be 
incurred,  in  and  about  the  management  and  discharge  of  the  du- 
ties of  the  assignor  as  sheriff,  and  all  legal  claims  upon  the  office 
or  against  him  as  sheriff,  which  might  thereafter  arise,  &c.  &c. 

It  appears  by  the  testimony,  that  claims  of  this  character  fre« 
quently  arose,  both  before  and  after  the  assignment,  in  conse* 
quence  of  the  assignor's  omission  to  pay  over  monies  collected  by 
him  on  executions.  This  class  of  claims  was  of  course  founded 
upon  a  plain  violation  of  his  official  duty ;  and  an  assignment 
made  in  contemplation  of  such  official  misconduct,  and  intended 
to  secure  the  sheriff's  sureties  from  its  consequences,  would  in 
my  opinion,  be  void.  The  trust  in  this  instrument  is  sufficiently 
broad  to  include  such  claims,  and  was  sustained  at  the  hearing  as 
propefly  and  justly  applicable  to  them.  It  would  perhaps,  be  tba 
harsh  to  avoid  it  bec$LUse  it  may  include  a  void  preference,  when 
there  is  no  expression  of  a  design  to  provide  for  such  a  prefer-^ 
ence. 

But  after  reading  the  testimony  of  the  under-sheriff  and  the 
coroner,  it  is  difficult  to  resist  the  conclusion  that  this  species  of 
daim  was  a  prominent  consideration  and  motive  for  making  the 
assignment.  And  if  it  were,  I  think,  the  object  being  unlawful, 
the  trusts  could  not  be  upheld. 

I  will  waive  this  point,  and  proceed  to  the  other  objections 
made  by  the  complainants. 

Second.  The  selection  of  the  assignee,  is  one  of  the  alleged 
evidences  of  a  fraudulent  intent  in  making  the  assignment. 

The  assignment  was  executed  on  the  10th  of  June,  1842.  It 
bears  date  a  month  earlier,  but  I  find  no  evidence  that  it  was 
drawn  up  prior  to  that  day. 

It  is  proved  by  a  letter  of  M.  B.  Hart,  dated  21st  June,  1842, 
(which  is  proper  testimony,  as  he  was  then  in  possession  of  the 
assigned  effects ;)  .that  Doctor  Hart,  the  assignee,  had  been  con- 
fined to  his  bed  and  room  fop  fifteen  days,  with  a  disorder  which 
the  physicians  declared  to  be  a  decline  or  consumption.    The  let- 
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ter  shows  that  M.  B.  Hart  did  nol  believe  that  his  brother  would 
ever  recover,  and  that  his  only  hope  was  in  his  brother's  going* 
to  Bio  Janeiro  to  spend  the  ensuing  winter.  He  says  in  the  let- 
ter, that  be  has  determined  to  make  an  assignment  to  the  doctor 
of  all  fees,  d&c,  as  if  the  assignment  had  not  then  been  executed ; 
but  as  the  case  stands,  the  date  of  its  delivery  was  the  10th  of 
June. 

It  also  appears  that  Doctor  Hart  never  recovered  from  the- 
attack  mentioned  in  the  letter,  which  was  consumption;  and 
that  he  was  never  afterwards  able  to  attend  to  business  to  any 
extent  deserving  of  mention. 

This  is  the  case  therefore  of  an  insolvent  debtor  making  an 
assignment  in  trust  for  creditors  of  all  his  property,  and  even  of 
his  future  expectations,  to  a  brother,  who  as  he  knows  is  prostrate 
with  a  disease  which  he  believes  is  incurable;  and  knowing  also 
that  if  curable,  it  will  for  a  year  to  come,  entirely  prevent  him 
from  giving  any  personal  attention  to  the  discharge  of  the  duties 
of  assignee. 

In  Reed  v.  Emeryj  8  Paige,  417,  the  Chancellor  decided  that 
an  assignment  by  a  debtor  in  failing  circumstances  to  an  assignee 
who  is  known  to  be  insolvent,  is  prima  fade  evidence  of  an  in-' 
tent  to  defraud  the  creditors  of  the  assignor,  and  sufficient  to 
overcome  the  general  denial  of  fraud  in  the  answer. 

In  Cram  v.  Mitchell,  (January  27th,  1844,)(a)  I  decided  the 
same  point  upon  an  assignment  made  to  three  near  relatives^  all 
of  whom  were  preferred  creditors ;  one  of  the  assignees  being 
stone  blind,  another  too  illiterate  to  write  and  scarcely  able  to 
read,  and  the  third  residing  at  so  great  a  distance  from  the  prop- 
erty and  residence  of  the  assignor,  that  he  could  not  devote  his 
attention  to  it,  and  instead  of  that,  appointed  an  agent  on  the 
spot  to  look  after  his  interests  as  a  creditor. 

The  sdection  of  such  assignees,  furnishes  strong  presumption 
of  an  intent  on  the  part  of  the  assignor,  to  keep  the  control  of 
his  property  in  his  own  hands  and  under  his  own  disposal. 
This  is  the  natural  and  inevitable  result,  when  the  assignor  is 
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physically  or  mentally  incompetent  to  act  efficiently,  as  well  as 
where  his  distance  from  the  scene  of  action  precludes  his  per- 
sonal care  and  supervision. 

On  this  ground,  I  am  persuaded  that  the  assignment  in  ques- 
tion is  fraudulent  as  against  the  creditors  of  M.  B.  Hart. 

Third.    The  management  of  the  assigned  property  is  the 
next  point  made  against  the  assignment. 

The  property  consisted  almost  exclusively  of  the  fees  earned, 
and  to  be  earned,  in  the  sheriff's  office. 

It  appears  by  the  testimony  that  for  nearly  eleven  months  ajfier 
the  transfer  of  the  property,  there  was  no  change  whatever  in 
the  custody  and  control  of  those  things  in  action,  or  in  the  receipt 
of  such  as  were  paid.  During  all  this  period,  the  under-sheriff, 
who  attended  in  the  office  and  had  the  charge  there  during  Mr. 
Hart's  whole  term,  received  all  the  monies  paid  in  for  fees  and 
services.  He  received  them  as  such  under-sheriff,  and  not  as 
agent  or  in  behalf  of  the  assignee ;  and  he  paid  them  out  and 
disposed  of  them  precisely  as  he  had  done  before  the  assignment 
was  made,  except  that  he  says  what  he  paid  over  to  the  sheriff 
himself  was  so  paid  by  J.  H.  Hart's  direction.  This  merely  ag- 
gravates the  apparent  fraud,  for  it  shows  that  the  assignee's  only 
active  interference  was  to  place  money  in  the  assignor's  hands 
in  contravention  of  his  duty  as  trustee.  The  reason  assigned  for 
the  assignee's  omission  to  take  possession,  is  its  intrinsic  difficul- 
ty, and  his  continued  ill  health.  The  difficulty  is  all  imaginary, 
provided  the  assignment  were  made  in  good  faith.  A  clerk 
placed  in  the  office,  a  notice  to  the  deputies  and  the  under-sheriff, 
and  to  the  indebted  attorneys ;  renewed  from  time  to  time  in 
respect  of  the  accruing  fees,  would  have  answered  the  purpose. 

The  ill  health  of  the  assignee,  if  it  had  been  wholly  unforseen, 
would  have  obviated  the  inference  arising  from  his  personal  in- 
attention  ;  but  would  not  excuse  the  total  omission  to  act  through 
others.  And  this  omission,  coupled  with  the  assignor's  know- 
ledge of  the  situation  of  his  brother  when  he  made  the  transfer, 
furnishes  presumptive  evidence  that  he  made  it  with  the  intent 
to  hinder  and  delay  his  creditors. 

In  reference  to  the  household  furniture,  d&c.  assigned,  it  then 
was  and  has  ever  since  been,  in  the  possession  of  M.  B.  Hart. 
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An  execution  would  probably  have  been  upheld  against  all  the 
claims  interposed  to  protect  it ;  but  the  requisite  parties  are  want- 
ing to  warrant  me  in  deciding  that  question. 

I  do  not  think  that  the  voluntary  assignee  could  have  held 
these  chattels,  against  the  mortgage  and  the  executions  which 
were  charges  upon  them.  His  omission  to  interfere,  therefore 
does  not  furnish  any  evidence  of  a  fraudulent  intent. 

Fourth.  There  is  one  other  circumstance  which  deserves 
notice. 

Mr.  Hart's  son  testifies  that  Mr.  H.  received  from  the  assignee, 
ten  dollars  a  week  for  hjs  services,  up  to  the  time  bis  term  of 
office  expired. 

If  the  assignment  were  valid  to  pass  the  earnings  of  the  office 
after  its  date,  these  payments  were  made  to  the  assignor  wholly 
out  of  the  fund  he  had  set  apart  for  his  creditors.  His  services, 
so  far  as  it  is  proved,  consisted  of  his  official  title  and  dignity  as 
sheriff  and  of  nothing  more. 

Watkins,  who  in  May,  1843,  enacted  the  part  of  receiver  un- 
der J.  H.  Hart,  also  paid  out  money  on  M.  B.  Hart's  orders  drawn 
upon  the  under-sheriff. 

And  in  his  examination  before  the  master  under  the  order  for 
a  receiver  in  this  suit,  M.  B.  Hart  testified  that  J.  H.  Hart  al- 
lowed him  to  draw  from  the  fees  of  the  office,  sufficient  for  the 
support  of  his  family,  in  compensation  for  his  services ;  and  that 
his  salary  was  fixed  at  92000  a  year,  but  he  bad  not  drawn  out 
at  any  thing  like  that  rate.  This  examinatian  was  in  March, 
1843,  while  M.  B.  Hart  continued  in  possession  of  the  things  in 
action  assigned,  and  it  must  be  received  as  competent  testimony 
against  the  assignee. 

The  result  of  the  evidence  on  this  head,  clearly  shows,  that 
although  not  expressed  in  the  instrument,  it  was  understood  and 
agreed  when  the  assignment  was  made,  that  the  assignor  should 
receive  his  support  out  of  the  effects  assigned. 

This  of  itself^  is  sufficient  to  establish  an  intent  fraudulent 
towards  creditors. 

I  have  not  adverted  to  the  course  of  things  after  the  1st  of  May,. 
1843. 

The  receivership  of  Watkins,  during  tliat  month  of  May,  was 
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leally  absurd.  He  received  some  monies  from  the  under-sheriff, 
and  paid  them  out,  principally  as  directed  by  him ;  without  ap- 
parently knowing  why  he  received  or  paid  them.  It  is  plain 
that  he  did  not  succeed  in  learning  much  about  the  assigned 
property,  or  in  getting  any  control  over  it." 

After  Mr.  Bergen  became  the  trustee,  matters  undoubtedly 
assumed  a  different  aspect.  But  the  change  came  too  late  to 
efface  the  indelible  badges  of  fraud  which  had  been  stamped 
upon  the  assignment  by  the  circumstances  which  I  have  con- 
sidered and  detailed. 

It  is  impossible  for  me,  upon  the  evidence  to  resist  the  conclu- 
sion that  this  assignment  was  intended  to  hinder,  delay  or  de- 
fraud creditois ;  and  it  must  be  declared  to  be  void  against  the 
complainants  accordingly. 

They  are  entitled  to  a  decree  for  the  pa3rment  of  their'  debt, 
interest  and  costs,  out  of  the  fund  upon  which  they  obtained  a 
lien  by  their  bill. 


Day  V*  Perkins  and  others. 

One  who  execntei  a  bond  and  mortgage  to  another  without  conrideration,  or  ]^aect 
the  fame-  in  the  hands  of  the  latter,  for  a  particular  purpose  which  is  not  accom« 
plidied ;  will  become  liable  to  pay  the  mortgage  debt  to  a  stranger  who  adTaaoes 
money  or  property  upon  it,  if  he  does  any  act  from  which  sach  stranger  ii  au- 
thorized to  infer  that  the  secnrities  are  valid. 

A  bond  and  mortgage  were  executed  by  three  persons  to  C.  on  a  leasehold  property, 
the  principal  Taloe  of  which  consisted  in  a  white  lead  manufactory,  with  steam 
engine,  machinery  and  other  fixtures,  with  which  those  persons  conducted  busi- 
ness together.  The  premises  were  insured  in  the  names  of  two  of  them,  P.  and 
T.  The  three  deposited  the  bond  and  mortgage  with  C,  for  him  to  raise  money 
in  their  behalf.  C.  gave  no  consideration  for  the  bond  and  mortgage.  Being 
nneUe  to  raise  the  money,  C.  some  months  afterwards  delivered  them  to  D.  as 
security  for  a  loan  of  stocks  made  to  him  thereon.  The  stocks  not  being  re- 
placed when  due,  D  called  on  P.  and  T.  to  assign  to  him  the  policy  of  insurance, 
which  they  did,  without  questioning  his  right  to  the  securities. 

HMt  that  this  was  evidence  of  a  loan  of  the  bond  and  mortgage  to  C. ;  and  the 
eonslderation  paid  to  him  by  D.  was  sufficient  to  support  them  against  the  mort- 

•  gngors. 

Held,  also  from  the  nature  of  the  property  and  the  business  conducted,  and  the  joint 
interest  of  the  mortgagors,  that  they  were  to  be  deemed  |>artnen ;  and  from  this» 
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and  his  joining  in  ezecating  the  bond  and  mortgage  and  sofiering  tham  to  nmaia 

with  C.|  that  the  third  partner  waa  bound  by  P.  and  T.'a  transfer  of  the  policy 

and  its  conaequences. 
Sach  a  leasehold  ia  in  equity  aubject  to  the  incidents  of  the  personal  property  of  a 

partnerahip. 
The  ratification  of  C'a  acts,  was  held  to  extend  to  support  an  advance  which  D. 

was  compelled  to  make  to  another  party*  to  whom  C.  had  giTen  a  prior  equitable 

claim  on  the  bond  and  mortgage. 
Where  stocks  loaned,  are  to  be  returned  at  a  fixed  time,  the  measure  of  damages 

on  a  default,  is  the  market  price  of  the  stocks  at  that  time.    (Qtitfre.    See  note 

at  the  end  of  the  case.) 
As  between  mortgagor  and  mortgagee,  fixtures  put  up  for  manufacturing,  on  pro* 

perty  leased  for  years,  are  included  in  and  pass  by  a  mortgage  of  the  land. 
A  bill  to  foreclose  a  mortgage,  need  not  allege  an  indebtedneaa  for  which  it  was 

given,  and  if  alleged  it  need  not  he  proved. 
January  21,  29,  30 ;  Feb.  22, 1845. 

Thi8  was  a  suit  to  foreclose  a  mortgage,  executed  to  secure  a 
bond  for  $6000,  by  Jacob  Perkins,  Ezra  Town  and  Edward  Clark, 
to  Lucian  Curtis  and  his  two  partners,  Beam  and  Jones ;  dated 
August  2l8t,  1843,  and  assigned  to  the  complainant  by  the  mort- 
gagees on  the  11th  day  of  March,  1844. 

The  answer  alleged  that  the  bond  and  mortgage  were  given 

without  any  consideration,  to  enable  Curtis  or  his  firm  to  raise 

money  for  the  mortgagors,  which  purpose  was  not  accomplished ; 

;and  that  the  complainant  knew  of  these  facts  when  be  took  the 

*  assignment. 

It  appeared  in  proof,  that  the  securities  were  executed  for  the 
purpose  stated  in  the  answer,  and  that  Curtis  failed  in  his  efforts 
to  raise  the  money ;  after  which  he  retained  them  two  or  three 
months. 

On  the  3d  of  January,  1844,  Curtis  &  Co.  borrowed  of  the 
complainant,  one  hundred  shares  of  the  capital  stock  of  the  Nor- 
wich and  Worcester  Rail  Road  Company,  which  they  agreed  to 
return  in  thirty  days,  and  for  securing  the  contract,  as  expressed 
in  the  receipt  for  the  stock,  left  with  him  the  bond  and  mortgage 
of  Perkins  and  others  as  security. 

Curtis  d&  Co.  failed  to  return  the  stock,  and  the  complainant 
pressed  for  more  security.  He  met  Curtis  on  the  6th  of  March, 
1844,  at  the  store  of  Perkins  &  Town,  and  called  on  them  to  as- 
sign to  him  their  policy  of  insurance  on  the  buildings,  fixtures 
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and  machinery  on  the  premises  mortgaged.  They  executed  t6 
him  such  an  assignment,  to  which  Curtis  was  a  subscribing  wit^ 
ness,  and  delivered  to  him  the  policy. 

When  the  complainant  advanced  the  stock,  the  bond  and  mort« 
gage,  through  inadvertence5  were  not  delivered  to  him.  On  calling 
for  them,  he  found  them  in  the  possession  of  Jacob  Little  &  Ck>«) 
who  claimed  a  lien  on  them  for  $800,  which  he  was  compelled 
to  pay  in  order  to  obtain  them.  They  came  into  his  possession 
a  day  or  two  after  the  policy  was  assigned. 

No  part  of  the  stock  or  its  proceeds,  or  of  the  $800,  came  to  the 
use  or  benefit  of  the  mortgagors. 

The  premises  mortgaged  consisted  of  a  lease  for  years  at  an 
annual  rent  of  $400,  of  a  tract  of  ground  on  the  East  River  near 
the  line  of  Wiiliamsburgh  and  Brooklyn ;  on  which  the  mort- 
gagors had  erected  a  large  manu&cturing  establishment,  with  a 
steam  engine,  machinery  and  other  fixtures.  They  were  manu* 
fiicturing  white  lead,  and  they  also  had  a  store  hi  the  city  of  New 
York.  The  chief  value  of  the  demised  premises,  consisted  in  the 
erections  and  their  appurtenances. 

When  the  stock  borrowed  hy  Curtis  &  Co.  became  due  to  the 
complainant,  it  was  worth  from  thirty-five  to  thirty-six  ddUars 
on  a  hundred  dollars  paid  in.  During  the  progress  of  the  suit  it 
became  worth  from  seventy-five  to  eighty -five  dollars  on  the 
hundred  paid. 

E.  Sandford^  for  the  complainant* 

W.  SUHfnafty  for  the  defendants* 

The  Assistant  Yice-Chancellor. — In  the  view  which  i 
have  taken  of  this  case,  it  is  unimportant  whether  or  not  the  bond 
and  mortgage  of  the  defendants  were  originally  placed  in  the 
hands  of  Curtis,  in  order  to  procure  a  specific  loan ;  or  for  any 
purpose  of  their  own  which  could  not  be  accomplished.  I  think 
the  evidence  is  conclusive,  that  they  loaned  the  bond  and  mort- 
gage to  Curtis,  and  authorized  him  to  use  it  for  his  own  benefit 
or  that  of  his  firm. 

To  sustain  their  defence^  the  defendants  are  drivm  to  call 

Vol.  II.  46 


362  CASES  IN  CHANCERY. 

Day  V.  ParkiiM. 

Curtis  as  a  witness,  who  if  he  succeeds  in  establishing  it,  must 
thereby  convict  himself  of  a  gross  fraud  as  well  as  breach  of  trust 
His  testimony  ought  therefore,  to  be  carefully  scrutinized,  and 
received  with  caution.  Giving  to  it,  however,  the  full  weight  to 
which  the  same  statement  would  be  entitled,  from  the  lips  of  a 
stranger  to  the  transaction,  it  leaves  no  room  for  doubt 

The  bond  and  mortgage  were  transferred  to  the  complainant,  in 
effect,  when  he  advanced  the  stock  to  Curtis,  on  the  3d  of  Janu- 
ary, 1844.  The  complainant  at  that  time,  became  the  purchaser 
of  the  securities,  in  good  faith,  without  notice,  and  for  a  valuable 
consideration. 

The  defendants  had  executed  these  securities  to  Curtis,  which 
declared  to  all  the  world  that  they  had  received  the  sum  secured, 
and  that  Curtis  had  full  authority  to  sell  and  transfer  them«  tf 
their  purpose  were  accomplished,  or  had,  been  frustrated ;  the  de- 
fendants ought  to  have  withdrawn  them.  To  strangers,  the  se- 
curities expressed  the  same  language  as  if  the  defendants  had  re- 
ceived the  whole  sum  secured  to  be  paid. 

The  complainant,  instead  of  having  any  notice  or  suspicion  of 
wrong,  had  been  apprised  of  the  defendants  intention  to  exeente 
a  mortgage  on  this  property,  and  of  Curtis  being  their  agent  for 
the  purpose. 

Then  on  the  6th  of  March,  at  Curtis's  request,  and  upon  the 
complainant's  demand,  Perkins  &  Town  transferred  to  the 
complainant,  their  policy  of  insurance  on  the  manufactory,  fix- 
tures &c.,  situated  on  the  premises. 

It  is  impossible  to  account  for  this  act  on  any  rational  ground, 
if  the  defendants  did  not  then  know  that  Curtis  had  used  the 
bond  and  mortgage,  and  if  they  had  not  previously  sanctioned  it, 
or  intended  to  ratify  and  confirm  it 

This  is  too  plain  for  argument  The  portion  of  the  premises 
which  was  insured,  constituted  their  principal  value,  and  the 
policy  therefore  made  an  important  and  almost  vital  part  of  the 
security  to  the  mortgagee. 

It  is  incredible  that  these  defendants,  without  a  dolbUr  being 
paid,  and  without  questioning  its  object  or  proprkty,  should  have 
transferred  that  policy  in  the  manner  they  did,,  unless  they  had 
known  that  the  complainant  was  the  owner  of  their  bond  and 
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mortgage,  or  unlesa  he  was  about  to  become  such  owner  with 
their  entire  assent. 

On  either  assumption,  it  was  a  loan  of  their  securities  to  Cur- 
tis, and  the  consideration  paid  to  him,  became  a  sufficient  con- 
'  sideration  to  them  to  support  the  mortgage. 

It  is  contended  by  the  defendant  Clark,  that  his  interest  in  the 
premises  was  not  affected  by  the  transfer  of  the  mortgage,  because 
he  was  not  a  party  to  the  assignment  of  the  policy  of  insurance, 
and  therefore  not  bound  by  that  act  or  the  inferences  derived 
from  it 

The  mortgaged  premises  consist  of  a  lease  for  twenty-one 
years,  on  which  is  erected  a  white  lead  manufactory,  with  steam 
engines  and  other  appropriate  fixtures  and  apparattis.  Clark 
was  «  joint  lessee  with  Perkins  and  Town,  and  they  all  had  an 
interest  in  the  business  conducted  on  the  demised  premises. 
This  business  in  New  York,  where  their  store  was  kept,  went 
under  the  name  of  Perkins  &  Town.       ^ 

From  Ae  joint  demise,  the  uses  to  which  it  was  converted,  the 
joint  interest  in  the  business,  and  the  character  of  that  business, 
(it  being  manuftcturing  and  commercial,)  I  am  bound  to  infer 
that  diey  were  partners. 

Clark  had  joined  in  executing  the  bond  and  mortgage,  and  had 
concurred  with  the  other  partners  in  suffering  them  to  remain  in 
the  possession  of  Curtis.  The  principal  value  of  the  premises 
mortgaged  was  of  such  a  nature  that  either  of  the  copartners 
could  have  sold  and  transferred  it,  and  the  leasehold  itself  was 
in  equity,  subject  to  all  the  incidents  of  the  personal  property  of 
a  partnership.  (See  Himghton  v.  Houghton^  11  Simons,  491 ; 
Dyer  v.  Clixrk^  5  Mete.  662 ;  Howard  v.  Priest^  6  ibid.  682.) 
The  policy,  being  in  the  name  of  Perkins  &  Town,  their  trans- 
fer  sufficed  to  convey  it  to  the  complainant  And  in  reference  to 
its  effect  as  a  ratification,  I  think  when  I  consider  the  character 
of  the  property,  the  execution  of  the  bond  and  mortgage,  and  its 
continuance  with  Curtis ;  that  the  transfer  of  the  policy  must  be 
deemed  the  act  of  the  firm,  and  binding  upon  Clark  in  all  its 
consequences. 

The  mortgage  must  be  declared  a  valid  security  to  the  com- 
plainant for  the  amount  of  the  stock  which  he  advanced. 


304  GASES  IN  CSANCERT. 

Day  ▼.  Parkbt. 

ThQD  as  to  the  sum  paid  to  obtain  the  possession  of  the  bond 
and  mortgage. 

The  conduct  and  acts  of  the  defendants,  were  not  only  a  suffi- 
cient warrant,  as  it  respects  the  complainant,  for  Curtis's  transfer 
to  him,  but  authorized  him  to  infer  that  all  the  other  dealings  of 
Curtis  with  the  securities  were  rightful  and  within  his  legitimate 
power  and  control  oyer  the  same. 

Finding  the  securities  under  an  equitable  mortgage  for  a  debt 
of  Curtis,  the  complainant  was  compelled  to  redeem  them  in 
order  to  protect  his  own  title.  Curtis  asserts  that  Little  io  Co. 
had  no  right  to  retain  them.  There  are  two  strong  circumstan- 
ces against  the  witnesses  opinion.  The  debt  to  Little  &  Co.  is 
undisputed,  and  they  bad  possession  of  the  securities. 

1  think  the  complainant  was  justified  in  paying  their  claim, 
and  is  entitled  to  hold  the  securities  for  the  sum  which  he  paid. 

A  question  was  made  as  to  the  amount  which  the  complain- 
ant is  entitled  to  recover  for  his  stock  loaned. 

The  stock  was  to  have  been  returned  in  thirty  days,  and  the 
complainant's  measure  of  damages  is  the  price  of  the  stock  in 
the  market  at  the  end  of  that  time.  ( Oregory  v.  McDowell,  8 
Wend.  435 ;  Dey  v.  Dox,  9  ibid.  129 ;  Clark  v.  Pinney,  7  Cow. 
68l.)(a) 

It  is  insisted  also,  that  the  steam  engine,  machinery  and  fix«> 
tures,  for  manufacturing,  are  not  included  in  the  mortgage. 

This  is  incorrect.  Although  the  lessor  of  the  land  could  not 
claim  them,  it  is  otherwise  of  the  mortgagee  of  the  lessees.  The 
question  here  is  between  grantor  and  grantee,  in  which  case  the 
grantee  holds  all  fixtures  whether  for  trade  and  manufacture,  or 
for  the  purposes  of  agriculture  or  habitation.  (See  the  authori- 
ties in  Walker  v.  Sherman,  20  Wend.  636.) 

The  defendants  make  two  or  three  other  points  which  I  will 
mention. 

It  is  said  that  the  complainant's  bill  must  be  dismissed,  be* 
cause  he  has  not  proved  the  allegation  that  the  defendants  were 
indebted  to  Curtis  and  others,  for  which  debt  they  gave  the  bond 
and  mortgage. 

(a)  See  note  at  the  end  of  the  caee. 
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There  are  two  answers  to  this.  First,  if  the  whole  allegatioii 
of  indebtedness  were  stricken  out  of  the  bill,  the  complainant 
would  be  entitled  to  a  decree  on  the  statement  of  the  execution 
of  the  bond  and  mortgage.  Second ;  the  evidence  which  shows 
that  the  defendants  loaned  the  securities  to  Curtis  and  others, 
with  the  bond  itself,  supports  the  charge  of  an  indebtedness,  pro 
hac  vice. 

The  last  suggestion  also  answers  the  point,  that  the  bill  should 
have  set  forth  the  authority  of- Curtis  to  transfer  the  securities. 

It  is  further  objected  that  the  complainant  received  other  col- 
lateral securities  together  with  this  mortgage,  and  he  ought  to 
show  that  he  has  exhausted  those,  before  proceeding  upon  the 
mortgage. 

J  can  perceive  no  good  reason  why  he  should  show  this.  If 
he  has  received  any  thing  upon  the  other  collaterals,  the  defen- 
dants will  have  the  benefit  of  it  on  computing  the  amount  due. 
If  they  are  of  any  value,  the  defendants  may  be  subrogated  to 
them  on  paying  the  complainant's  claim. 

The  complainant  is  entitled  to  a  decree  for  foreclosure  and 
sale. 

If  he  is  content  with  the  price  of  the  stock  when  it  should 
have  been  restored,  as  fixed  by  the  defendant's  witness,  thei-e 
need  be  no  reference  on  that  point  In  that  event,  the  decree 
will  be  for  such  price  with  interest,  and  for  the  sum  paid  to  J. 
Little  &  Co.  with  interest,  and  the  costs  of  the  suit.(a) 


(a)  The  defendaots  appealed  to  the  Chancellor,  who  affinned  the  deeree  with 
008li»  on  the  6th  of  October,  1646.  He  intimated  a  donbt  at  the  hearingr,  whether 
the  complainant  was  not  entitled  to  recover  for  the  higheat  price  the  etoek  bore  in 
market,  intermediate  the  time  when  it  shoald  have  been  returned  to  him,  and  the 
commencement  of  the  suit,  or  the  closing  of  the  proofs  in  the  cause.  The  decision 
on  this  point  in  the  court  below,  is  therefore  stated  with  a  quote. 

See  the  followmg  kindred  cases.  In  Sadler  t.  Lee,  (6  Beavan,  3fi4,)  where  the 
bankers  of  trustees  wrongfully  sold  out  stock  and  applied  it  to  their  own  purposes ; 
it  was  held  that  the  measure  of  their  liability  was  the  amount  paid  in  replacing  the 
stock.  In  Watte  t.  OirdUstone,  (6  ibid.  188,)  it  was  decided  that  where  trustees 
are  directed  to  invest  trust  money  on  government  or  real  securities,  and  they  do 
neither,  they  are  answerable  at  the  option  of  the  cestuis  que  trust,  either  for  the 
money  or  the  stock  which  might  have  been  pnrohaaed  therewith. 
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DfiLMONico  V.  GuxLLAUME  and  Delmonioo. 

Where  real  estate  waa  purohaaed  by  two  partners,  with  the  fands  and  for  the  ban- 
nesB  of  the  copartnenhip,  and  one  of  them  died  leavingr  the  firm  without  personal 
property  sufficient  to  pay  its  debts ;  it  was  held  that  the  real  estate  was  in  equity 
to  be  tnaled  as  personal  property,  and  the  sarvivinf  partner  had  an  absolote  right 
to  4iapQse  «f  it  as  saeh,  for  the  payment  of  the  debts  of  the  firm. 

As  it  nspeels  the  partners  and  their  orediton,  real  estate  belonging  to  the  partaer* 
ship,  is  in  equity  subjected  to  the  same  general  rules  as  personal  property. 

A  farm  was  purchased  by  two  partners,  in  their  joint  ifames,  for  the  partnerehip 
business,  was  used  in  that  business,  and  paid  for  out  of  the  funds  of  the  firm.  At 
the  «lisBolution  by  the  death  of  one  of  the  partners,  the  debts  of  the  firm  ezcaedsd 
its  personal  assets,  and  the  anrvivor  entered  into  a  oontraot  to  sell  a  part  of  the 
farm.  On  a  bill  filed  by  him  against  the  purchaser,  for  a  specific  performanee»  to 
which  the  heir  of  the  deceased  partner  was  a  party,  it  was  held  that  the  sunriTor 
was  entitled  to  seU  the  property,  and  performance  was  decreed  with  a  direction 
Chat  the  heir  sbonld  join  in  the  oonYeyanee. 
Jan.  6 ;  Feb.  34, 1845. 

Peter  A.  and  John  Delmonico  became  partners  as  restaura- 
teurs in  the  city  of  New  York  in  October,  1827.  In  1835,  they 
purchased  a  farm  in  the  eastern  ,part  of  the  city  of  Brooklyn,  for 
the  purpose  of  supplying  their  establishment  with  vegetables  and 
provisions ;  and  it  was  used  for  that  purpose  several  years.  It 
was  paid  for  out  of  the  partnership  funds,  and  was  conveyed 
originally  to  John,  who  executed  to  Peter  a  deed  for  an  undivi- 
ded half. 

John  Delmonico  died  March  10,  1842,  leaving  a  widow  and 
his  only  child,  Josephine,  surviving.  He  had  no  property  other 
than  that  in  the  copartnership.  At  his  death,  tfiefirm  were 
largely  indebted  and  to  an  amount  exceeding  their  personal 
property.  In  order  to  aid  in  paying  off  the  debts,  the  complain- 
ant, Peter  Delmonico,  entered  into  a  written  contract  with  the 
defendant,  by  which  he  agreed  to  sell  and  convey  to  him  a  part 
of  the  farm  equal  to  three  city  lots. 

At  the  time  appointed  for  the  payment  of  the  contract  pricSi 
the  complainant  tendered  a  deed  of  the  three  lots  to  the  defisn- 
dant,  which  he  refused  to  receive,  because  the  former  had  no 
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title  to  one  undiTided  half  of  the  &nD|  the  aame  being  reeled  in 
the  infant  Josephine. 

This  bill  was  thereupon  filed  against  Gnillaume  and  Josephine 
DelmonicOy  to  compel  Uie  former  to  perform  his  contract 

There  was  no  controversy  as  to  the  facts,  all  of  which  weve 
proved  by  the  testimony  as  against  the  infant  defendant 

'  A.  RufcUo,  for  the  complainant,  cited  Story  on  Part  128  to 
132,  138,  add  the  authorities  there  cited ;  3  Kent's  Omm.  64^ 
6th  ed. ;  CoUyer  on  Part.  76,  Bd  Amer.  ed. }  Dyer  r.  Clarkj  S 
Mete.  662 ;  Howard  v.  Prwsty  ibid.  682. 

X  Anihoiii  for  the  defendant  Guillaume* 

6.  Gifford^  for  the  infant,  J.  Delmonico. 

The.  Assistant  YicB-CHANCfeLLOR.'^The  proof  is  fall  and 
conclusive  that  the  farm  in  Brooklyn  was  purchased  by  Peter 
and  John  Delmonico,  while  they  were  partners^  for  the  partner- 
ship business ;  was  used  for  that  business ;  and  was  paid  for 
out  of  the  funds  of  the  coparmership. 

It  also  appears  that  the  debts  of  the  firm  upon  its  dissolution 
by  the  death  of  John  Delmonico,  greatly  exceeded  the  vahie  of 
the  pnwnal  property  owiied  by  thd  firm* 

So  fiur  as  the  partners  and  Aeir  creditors  are  concerned,  teal 
estate  belonging  to  the  partnership,  is  treated  in  equity  as  per- 
sonal property,  and  subjected  to  the  same  general  rules. 

In  this  case  therefore,  Peter  A.  Delmonico,  as  the  surviving 
partner,  became  entitled  to  the  Brookljrn  farm,  and  as  between 
himself  and  the  heir  of  John,  he  had  an  absolute  right  to  dispose 
of  it,  for  the  payment  of  the  debts  of  the  firm,  in  the  same  man-' 
ner  as  if  it  had  been  personal  estate. 

The  authorities  to  this  effect  are  numerous.    {Fereday  v< 

Wightmck^  1  R.  &  Mylne,  46,  and  observed  upon  in  1  111  dt 

Keen,  663 ;  Phillips  v.  Phillips^  1  M.  &  E.  649 ;  Brwmk  v. 

Broomj  3  ibid  443 ;  Cookson  v.  CooksoHj  8  Simons,  629 ;  Townr 

send  V.  Devaynes,  11  Simons,  498,  note ;  Dyer  v.  Clark j  6  Met* 
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calf,  662 ;  Howard  v.  Priest,  6  ibid.  682 ;  Story  on  Partnershiiv 
§  92,  93 ;  3  Kent's  Ck)mm.  64,  6th  ed.) 

The  case  of  Coles  v.  Coles^  (IS  Johns.  169,)  was  at  law.  In 
Smith  V.  Jackson,  (2  Edw.  Ch.  R.  28,)  the  Yice-Chancellor  con* 
cnrred  in  the  doctrine  of  the  cases  before  citM<  to  its  extent  as 
applicable  to  creditors. 

Indeed,  the  cases  of  Phillips  v.  Phillips  and  Broom  v.  Broom^ 
go  so  far  as  to  hold  that  this  farm  would  be  deemed  personalty 
as  between  the  real  and  personal  representatives  of  the  deceased 
partner.  If  that  doctrine  were  applied  here,  the  personal  repre- 
sentative would  be  a  necessary  party  to  the  suit.  I  will  not 
express  an  opinion  upon  the  point  adjudged  in  those  cases. 

There  is  no  doubt  that  the  legal  title  is  vested  in  the  infant 
defendant,  to  the  extent  of  one  undivided  half  of  the  lots  con- 
traeted  to  Guillaume.  But  the  equitable  right  and  interest  being 
vested  in  the  surviving  partner,  the  infant  is  a  mere  trustee  of  the 
legal  estate,  and  the  Court  of  Chancery  must  compel  a  convey- 
ance of  the  estate  upon  the  application  of  such  surviving  partner* 
(2  R.  S.  194,  §  167 ;  Broom  v.  Broom,  ubi  supra.) 

The  latter  will  be  required  to  account  for  this  property  a&a 
part  of  the  assets  of  the  copartnership. 

If  the  complainant  can  make  a  good  title  in  other  respects,  he 
may  have  a  decree  for  specific  performance. 

The  guardian  ad  litem  of  the  infant  will  join  in  the  convey^ 
ance  to  Guillaume,  executing  it  for  and  in  the  name  of  the  in- 
fant And  the  complainant  must  pay  the  guardian  his  costs  of 
the  suit. 
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Emmons  v.  Cairns  and  others. 

The  court  of  chanoeiy  will  not  tnitain  a  UU  for  the  mere  purpose  of  coiwtraio|r  a 
wUL  It  »  only  when  qaeslions  under  the  will,  ariae  incidentally  in  the  ezerdse 
of  Che  legitimate  powers  of  the  court,  where  it  haa  jnriadiction  for  some  other 
pnrpoae,  that  such  constmotkm  can  be  giTon ;  aa  in  caaea  of  truat,  account  and 
the  like. 

Such  juriadiction  ia  mabtained,  at  the  suit  of  one  clauning  the  penonal  eatate  after 
the  determination  of  a  life  intereot,  asking  to  have  an  account  taken  and  the  fund 
secured  ;  ao  far  aa  to  determine  the  right  of  the  claimant  to  the  remainder  hi  such 
AmdL 

A  testator  gave  to  his  wife  for  life  all  the  income,  rente  and  profits  of  hia  real  and 
penonal  eatate ;  and  after  her  death  gave  the  like  interest  to  T.  for  life,  out  of 
which  she  was  to  support  three  infants,  W.,  J.  and  E.  Next,  he  gave  the 
whole  rents  and  income  alter  her  death,  to  W.,  J.and  E.  for  life,  as  joint  tenants ; 
and  then  gave  the  residue  of  his  estate  to  E.  abaolutely  and  in  fee,  first  providing 
for  her  fifty  thousand  dollars  when  ahe  should  arrive  at  age.  Then  followed  a 
provision  that  if  £.  should  die  without  children  or  issue,  that  the  whole  residne  of 
his  estate  should  go  to  his  cousins. 

In  a  suit  by  one  of  the  next  of  kin,  in  which  a  construction  of  the  will  as  to  the  per* 
sonal  estate  became  requisite ; 

Heldt  1.  That  the  two  first  life  estates  in  the  income  and  profita,  were  valid. 

S.  That  the  snbsequent  gifts  of  the  personal  estate  were  void  aa  auspeading  the  ab- 
solnte  ownership  more  than  two  lives  in  being  at  the  death  of  the  testator. 

3.  That  the  legacy  of  fifty  thouaand  dollars  to  E.  was  contingent  on  her  attaining  her 
full  age,  and  was  void  for  the  same  cause. 

4.  That  T.  was  not  entitled  to  enjoy  the  personal  property  for  life,  in  specie ;  but 
that  it  must  be  converted  and  permanently  secured,  so  as  to  give  her  the  mcome, 
and  praserve  the  capital  for  the  next  of  kin. 

January  10  ;  Feb.  25, 1845. 

The  bill  in  this  cause  was  filed  in  March,  1840,  by  John  Em- 
mons, claiming  to  be  one  of  the  collateral  paternal  relatires,  and 
as  such  one  of  the  heirs  at  law  and  next  of  kin  of  George  Rap- 
elje,  who  died  May  6th,  1836,  seised  and  possessed  of  a  very  large 
real  and  personal  estate. 

His  last  will  and  testament,  dated  April  6th,  1832,  was  in  the 
words  following : 

^I  Geoi^  Rapelje  of  number  three  hundred  and  ten  (310) 
Broadway,  of  the  city  of  New  York,  gentleman,  being  of  sound 
and  disposing  mind  and  memory,  do  make  this  to  be  my  last  wiU 
and  testamepty  in  the  manner  and  form  following,  hereby  ret 

Vol.  n.  47 
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Yoking  all  others.  I  request  as  soon  as  convenient  after  my 
death,  that  all  my  just  and  lawful  debts  and  funeral  charges  be 
paid.  I  desire  no  parade  at  my  funeral ;  my  remains  to  be  taken 
to  East  Chester  Church  burying  ground,  and  deposited  by  the 
side  of  my  parents. 

'*  First.  I  give,  devise  and  bequeath  unto  my  wife,  Susanna 
Elizabeth,  all  the  income,  rents,  issues  and  profits  of  ail  my  estate, 
both  real  and  personal,  for  and  during  her  natural  life,  and  for 
and  in  lieu  of  her  dower,  and  hereby  appoint  her  executrix  of 
this  my  will  during  her  life. 

''2d.  Item.  After  her  death,  I  give,  devise  and  bequeath  as  a  leg- 
acy unto  all  the  lawful  children  of  her  brother,  Benjamin  B.  Pro* 
vost,  seven  thousand  dollars  to  be  divided  among  them,  also  the  sil- 
ver plate,  library  of  books,  furniture  and  whatever  other  articles, 
that  were  the  property  of  Bishop  Provost  she  may  have  remaining 
in  her  possession  at  her  death,  on  condition  the  one  hundred  and 
fifty  dollars  I  now  yearly  pay  him,  must  cease  and  determine. 
I  also  give,  devise  and  bequeath  unto  them  all  the  Irish  estate 
near  Cork,  both  real  and  personal  now  standing  in  my  name, 
and  all  my  right,  title,  I  or  my  wife  may  have  thereto,  to  them 
and  their  heirs  forever,  as  joint  tenants :  those  before  legacies  are 
left  to  them,  and  the  income  of  them  to  be  appropriated  to  the  sup- 
port and  maintenance  of  himself,  wife  and  children,  while  they 
remain  together,  or  rather  of  those  who  reside  at  home,  to  be  the  le- 
gacies before  named,  not  divided  among  them  till  they  may  all 
separate  or  marry,  but  to  be  and  remain  as  a  fund  the  income  of 
which  io  be  used  as  just  stated. 

<*  3d.  Item.  I  give,  devise  and  bequeath  immediately  afler  the 
death  of  my  wife,  the  whole  income,  rents,  interests,  issues  and 
profits  thereof  of  all  my  estate,  both  real  and  personal,  to  Ann 
Eliza  Taylor,  widow  of  William  Taylor,  late  merchant  of  New 
York,  for  and  during  her  natural  life,  out  of  which  income  afore- 
said, die  must  support  well,  educate,  board,  lodge  and  clothe  the  fol- 
lowing three  persons  or  individuals :  her  son  William  Paul  Taylor, 
aged  about  seventeen,  and  is  now  a  midshipman  in  the  U.  S.  navy, 
and  a  short  time  since  sailed  in  the  U.  S.  ship  of  war  Potomac ; 
a  female  girl  named  Ann  Janette  Smith,  aged  about  between 
ten  and  eleven,  now  at  Bethelehem  school  in  Pensylvmnia ;  and 
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a  girl  named  Ellen  Eliza  Smith,  aged  about  six  yeaTS,  now 
in  the  said  Ann  E.  Taylor,  who  resides  at  No.  80  Houston-street, 
New  York ;  and  who  i»  to  designate  and  identify  the  two  female 
children  and  her  son  William  Paul  Taylor  as  afore-named. 

^  4th.  Item.  I  gire,  devise  and  bequeath  unto  the  children  or  the 
issue  of  Ann  E.  Taylor,  ten  thousand  dollars  after  her  death ; 
also  to  the  children  of  William  Paul  Taylor,  and  also  to  children 
of  Ann  Janette  Smith  ten  thousand  dollars  for  all  the  children 
together,  of  each  of  them,  should  they  have  any  forever. 

^  6th.  Item.  I  give,  devise  and  bequeath  unto  the  three  chil- 
dren before  named,  that  is  to  say,  William  Paul  Taylor,  Ann  Jan- 
ette Smith,  and  Ellen  Eliza  Smith,  the  income  afoie-named,  of  all 
my  estate  both  real  and  personal,  as  possessed  by  my  wife  and 
Ann  E.  Taylor,  provided  and  in  case  they  should  outlive  her,  the 
said  A.  E.  Taylor,  and  for  them  to  hold  die  same  as  joint  tenants 
for  and  during  their  natural  lives,  and  no  longer. 

<<  6th.  Item.  I  give  devise  and  bequeath  the  rest,  residue  and  re- 
mainder of  the  whole  of  my  estate  both  real  and  personal,  unto 
the  child  above  and  before  named,  Ellen  Eliza  Smith,  who  I 
here  consider  and  make  my  principal  heir  to  my  estate,  that  is 
to  her  and  her  children  if  she  should  have  any  forever,  to  them 
and  their  heirs ;  and  further,  I  leave  her  when  she  arrives  at 
age  in  her  own  right  and  disposal,  fifty  thousand  dollars,  any  thing 
herein  contained  to  the  contrary  notwithstanding.  And  I  hereby 
nominate  and  appoint  her  third  executrix  to  carry  the  provisions 
of  this  my  last  will  into  effect,  with  full  power  to  execute  the 
same. 

'<  7th.  Item.  It  is  my  will  and  desire  that  in  case,  and  is  upon 
this  express  condition,  that  in  case  of  the  females,  either  A.  E. 
Taylor,  Ann  Janette  Smith  and  Ellen  Eliza  Smith,  should  marry, 
they  are  to  keep,  and  the  property  herein  and  hereby  to  them  de- 
vised or  given,  under  their  own  control  as  if  they  were  not  mar- 
ried, and  their  husbands  to  have  no  power  over  it  whatever,  and 
it  must  hereinby  be  distinctly  understood  to  be  left  to  them  in 
their  own  right  forever. 

^  8th.  Item.  I  hereby  appoint  Ann  Eliza  Taylor  before  named 
to  be  trustee  and  guardian  to  the  three  before  named  children, 
and  to  have  their  entire  management  of  them  during  her  lifetime^ 
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and-alsQ  the  property  above  to  them  devised  for  their  benefit  and 
advantage^  to  manage  as  she  may  deem  most  proper.  I  also 
herein  and  hereby  appoint  her  after  the  death  of  my  wifis,  second 
executrix,  to  be  duly  authorized  and  empowered  to  take  the  sola 
and  full  control  of  all  my  property  agreeable  to  the  letter  and 
spirit  of  this  my  will  and  testament,  and  to  carry  the  provisions 
of  the  same  and  intentions  into  effect. 

^<  9th.  Item.  In  case  the  child  before  named,  EUlen  Eliza  Smithy 
should  die  without  leaving  issue  children,  issue  or  heirs  of  her 
body,  then  and  in  that  case  and  in  no  other,  I  give  devise  and 
bequeath  the  whole  and  all  the  rmnainder  and  remainders,  re^ 
rersion  and  reversions,  rents,  issues  and  profits  of  all  and  the 
whole  of  my  estate,  that  may  then  remain,  for  ever  unto  all  my 
paternal  and  maternal  cousins,  being  my  only  legal  heirs,  and 
their  children  or  grand  or  great  grandchildren,  the  childlen  of 
or  grand  or  great  grand  children  surviving,  to  take  the  part  or 
diare  of  the  parent  or  parents  deceased,  and  all  to  take  as  ten* 
ants,  that  is  as  joint  tenants,  any  cousin  of  mine  dying  without 
leaving  issue,  their  part  or  share  U}  go  to  the  surviving  cousin  of 
mine  of  the  full  blood,  or  their  children  grand  or  great  gnindehil* 
dren  as  the  case  may  be." 

The  testator  left  his  wife  surviving,  but  he  left  nodescendants. 
His  widow  proved  his  will  in  November,  1835,  and  possessed 
herself  of  the  estate,  which  she  held  until  her  death  on  the  30th 
of  January,  1840. 

In  the  meantime  Ann  Eliza  Taylor  had  married  William 
Cairns,  Jr.,  and  on  the  death  of  Mrs.  Rapelje  claimed  by  virtue 
of  the  will  to  receive  and  have  the  rents,  issues  and  profits  of  the 
whole  real  and  personal  estate  during  her  life ;  qualified  as  ex* 
ecutrix  pursuant  to  the  will ;  and  possessed  herself  of  the  prop- 
erty. 

A  tract  of  about  one  hundred  acres  in  the  outdrirts  of  the  city 
of  New  York,  called  the  Glass  House  Farm,  composed  a  part  ci 
the  real  estate.  This  farm  was  largely  assessed,  for  the  expen* 
ses  of  opening  streets  and  avenues  through  it  and  in  its  vicinity^ 
and  for  other  improvements  occasioned  by  the  rapid  growth  of 
the  city.    Many  of  these  assessments,  and  some  taxes  which 
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were  imposed  during  the  lifetime  of  Mrs.  Rapelje,  were  left  an* 
paid ;  together  with  some  of  those  which  aecraed  subsequently. 

Of  the  personal  property,  a  large  amount  consisted  in  bonds 
and  mortgages. 

William  P.  Taylor,  named  in  the  will,  died  intestate,  leaving 
no  issue,  before  this  suit  was  commenced. 

George  Rapelje  left  a  great  number  of  distant  collateral  rela- 
tives, the  descendants  of  his  gmndfather's  brother  and  sister. 

The  bill  alleged  that  the  devises  and  bequests  in  the  will  were 
void  for  various  reasons.  That  the  real  estate  was  exposed  to 
be  sold  for  the  unpaid  taxes  and  assessments,  through  the  omis* 
sion  of  the  respective  executrixes  to  apply  the  rents  and  profits 
to  their  jj^yment.  That  the  personal  estate  was  liable  to  be 
wasted  in  the  hands  of  Mrs.  Oaims.  That  the  complainant^ 
with  William  P.  Powers,  and  seventeen  other  persons  who  were 
named  as  defendants,  were  heirs  at  law  and  next  of  kin  of  the 
testator.  .  And  that  many  other  persons  whose  namet  were 
unknown  to  the  complainant,  claimed  to  be  such  heirs  at  law 
and  next  of  kin. 

The  bill  prayed  that  the  will  might  be  declared  void,  and  be 
set  aside,  and  that  the  complainant  and  the  other  heirs  at  law 
and  next  of  kin  on  the  paternal  side,  might  be  declared  seised 
of  the  real  estate  and  possessed  of  the  personal  property  of  George 
Rapelje ;  and  if  the  life  estates  of  the  widow  and  of  Mrs.  Cairns 
were  sustained,  then  that  the  unpaid  taxes  Aid  assessments 
should  be  discharged  out  of  the  rents  and  income  of  the  whole 
estate ;  and  that  the  personal  property  should  be  secured  so  as 
not  to  be  wasted  or  lost 

Oaims  and  his  wife,  Ann  Janette  Smith,  Ellen  Elisa  Smith, 
and  the  persons  in  the  bill  described  as  heirs  and  next  of  kin  of 
George  Rapelje,  were  made  parties  to  the  suit  The  two  Miss 
Smith's,  being  infants,  answered  by^ their  guardian  cui  litem. 

Oairns  and  wife,  in  their  answer,  insisted  on  the  validity  of  the 
will  in  all  its  parts,  and  that  the  court  had  no  jurisdiction  to 
construe  it  or  decide  on  its  eflfect,  at  the  suit  of  the  complainant 
They  stated  that  they  had  paid  the  taxes  which  Mrs.  Rapelje 
left  unpaid ;  but  denied  that  they  were  required  to  apply  any  of 
the  rents,  issues  or  income  of  the  property  to  the  payment  of 
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those  taxes  or  the  assessments  which  she  omitted  to  pay.  And 
they  denied  that  there  were  any  taxes  nnpaid  which  Mrs.  Cairns 
ought  to  pay.  That  the  city  improvements  had  much  injured 
the  use  and  enjoyment  of  the  Glass  House  Farm,  and  were  a 
positive  loss  and  great  detriment  to  Mrs.  Cairns  life  estate  in  that 
farm.  They  denied  that  the  personal  property  was  liable  to  be 
wasted  or  lost 

During  the  pendency  of  the  suit  the  parties  in  interest  pro- 
cured the  passage  of  a  law,  by  which  this  court  was  authorized 
to  decree  a  sale  of  real  estate  to  pay  taxes  and  assessments  where 
several  persons  had  estates  therein ;  and  to  compel  an  equitable 
apportionment  (Laws  of  1841,  ch.  341,  p.  326.)  Under  this 
statute.  Cairns  and  wife  filed  a  bill  against  Emmons,  the  Miss 
Smith's  and  the  parties  claiming  as  heirs  of  Rapelje  so  far  as  they 
were  known ;  and  obtained  a  decree  under  which  three  or  four 
hundred  lots  of  the  Glass  House  Farm  were  sold,  and  the  unpaid 
taxes  and  assessments  were  satisfied  out  of  the  proceeds,  before 
this  cause  was  brought  to  a  hearing. 

The  cause  came  on  to  be  heard  on  the  pleadings  and  proofs. 

N.  Dane  ElUngwood^  for  the  complainant. 

Jofui,  MUleTj  for  Cairns  and  wife  and  A.  and  E.  E.  Smith. 

W.  Curtis  NayeSf  for  Powers  and  others. 

The  Assistant  Yics-Chancbllor. — This  bill  cannot  be 
sustained  for  the  mere  purpose  of  giving  a  construction  to  the  will 
of  George  Rapelje.  A  decision  of  the  legal  questions  involved  in 
its  construction  is  not  within  my  province,  unless  those  questions 
arise  incidentally  in  this  court  in  the  exercise  of  its  legitimate 
powers,  and  where  the  court  has  obtained  jurisdiction  of  the  case 
for  some  other  purpose.  {Bowers  v.  Smiik^  before  the  Chancel- 
lor.Xa) 


(•;  Sine*  reported,  10  Pmige»  199. 
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There  are  two  groiinds  of  jurisdiction  which  aie  pressed  by 
the  counsel  who  desire  a  judicial  construction  of  the  will. 

First.  Assuming  that  the  devise  to  Mrs.  Cairns  is  to  be  main* 
tained,  she  as  the  tenant  for  life  of  the  Glass  House  Farm,  re- 
ceived her  estate  charged  with  the  payment  of  a  just  proportion 
of  the  assessments  then  outstanding  upon  the  various  portions  of 
that  farm ;  and  as  such  tenant  is  bound  to  pay  a  just  proportion 
of  the  assessments  which  have  since  been  imposed,  and  which 
hereafter  may  be  imposed  thereon. 

In  connection  with  this,  it  is  urged  that  the  peculiar  circum* 
stances  of  the  property  imperiously  require  that  its  ownership 
should  be  ascertained  and  declared,  long  before  any  of  the  future 
estates  created  by  the  will  can  vest  in  possession ;  or  if  those  are 
void,  before  the  heirs  can  become  seised  in  possession  so  that 
their  estates  will  be  available  for  the  protection  of  the  property. 
And  that  the  whole  estate  which  is  of  great  value,  will  be  utterly 
lost  to  the  owners,  by  reason  of  the  heavy  assessments  for  urban 
improvements  to  which  it  has  been  and  will  be  exposed. 

The  proceedings  in  the  suit  of  Cairns  and  vyife  v.  Emfnans 
and  others^  instituted  subsequent  to  the  filing  of  this  bill,  forcibly 
illustrate  the  argument  arising  from  the  assessments. 

In  respect  of  Mrs.  Caims's  life  estate  being  liable  to  a  portion 
of  the  assessments,  she  admits  her  liability  as  to  those  which 
have  been  imposed  since  her  estate  vested  in  possession,  but 
denies  any  liability  for  any  part  of  the  prior  assessments. 

Second.  The  other  ground  of  equitable  jurisdiction  relates  to 
the  personal  estate  alone,  and  is  addressed  to  the  taking  an  ac- 
count of  the  same  and  its  preservation  for  those  entitled  after  the 
death  of  Mrs.  Cairns. 

I  will  first  look  into  the  case  upon  this  point 

The  testator  devised  and  bequeathed,  immediately  after  the 
death  of  his  wife,  the  whole  income,  rents,  issues  and  profits,  of 
all  his  estate  both  real  and  personal,  to  Ann  Eliza  Taylor,  (now 
Mrs.  Cairns,)  for  and  during  her  natural  life. 

This  gift  is  unquestionably  valid,  whatever  may  be  the  fate  of 
the  subsequent  limitations  attempted  to  be  made  in  the  will. 

The  complainant .  claiming  to  be  one  of  the  heirs  at  law  and 
next  of  kin  of  the  testator,  and  insisting  that  all  those  limitations 
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are  void,  alleges  that  Mrs.  Cairns,  the  tenant  for  life,  has  posaeased 
herself  of  a  large  amount  of  bonds,  mortgages  and  other  personal 
estate  of  the  testator,  which  he  is  apprehensive  will  be  wasted  or 
squandered,  and  which  he  prays  may  be  secured  for  the  benefit 
of  the  next  of  kin. 

It  is  well  settled,  that  such  a  bill  will  be  sustained,  where  there 
is  proof  of  waste,  or  of  danger  of  waste,  to  the  property.  And  in 
the  absence  of  such  proof,  the  court  will  enforce  the  tenant  for 
life  to  make  an  inventory  of  the  specific  property  bequeathed,  so 
that  those  in  remainder  may  be  enabled  to  identify  it,  and  en- 
force its  due  delivery  when  their  right  to  its  possession  accrues. 
(Jeremy's  Eq.  Jur.  350  to  353 ;  1  Story's  Eq.  Jur.  §  604 ;  2  iUd. 
^  843,  844;  Covenhaven  v.  Shuler,  2  Paige,  122, 132;  Slan- 
ning  V.  Style,  3  P.  WUl.  336 ;  Shirley  v.  Ferrers,  1  ibid  6, 
note  by  Cojc ;  l^eke  v.  Bennet,  1  Atk.  471 ;  Bill  v.  KinasUm, 
2  ibid.  82.) 

Mrs.  Cairns  is  now  the  executrix  of  the  will,  and  she  does  not 
traverse  the  charge  in  the  bill  that  she  holds  such  personal  estate, 
but  she  denies  that  it  is  liable  to  be  wasted  or  lost 

The  court  having  jurisdiction  of  the  subject  matter  for  the 
purpose  stated,  it  is  necessary  in  order  to  exercise  it  in  fiivor  of 
the  complainant,  that  his  title  to  the  future  enjoyment  of  the  prop- 
erty should  be  admitted  or  proved.  {Brawn  v.  Dudbridge,  2 
Bro.  C.  C.  321 ;  Jeremy's  Eq.  Jur.  360 ;  2  Story's  Eq.  Jur.  i 
1490.) 

The  complainant's  title  is  fully  stated  in  the  bill,  but  it  is  not 
admitted  in  the  answer  of  Cairns  and  wife.  And  as  he  claims 
adversely  to  the  infant  defendants,  he  must  maintain  his  title  by 
proof' as  against  them,  even  if  the  adults  bad  expressly  admitted 
it  In  this  aspect  of  the  case,  the  infants  were  neeessary  parties 
to  the  suit ;  for  the  complainant  seeks  relief,  and  a  declaration  of 
his  title  in  a  specific  fund,  in  the  hands  of  Mrs.  Cairns,  which 
fund  by  the  will  is  given  to  the  inCsmts. 

His  title  is  to  be  established,  first  by  pioof  that  he  is  one  of  the 
next  of  kin ;  and  secondly  by  convincing  the  court  that  the  be- 
quests in  the  will  to  these  infant  defendants  are  void  and  there^ 
fore  are  no  obstacle  to  his  right  of  succession. 
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The  pedigree  of  the  complainant  as  one  of  the  next  of  kin  and 
heirs  at  law  of  the  testator  is  sufiSciently  proved. 

It  remains  to  consider  the  provisions  of  the  will  bequeathing 
tfie  property  to  Janette  and  Ellen  Elisa  Smith. 

The  testator  first  gives  a  life  estate  in  the  property,  both  real 
and  personal,  to  his  wife ;  with  a  remainder  therein  for  life  to 
Mts.  Cairns.  The  l^acies  which  are  payable  after  the  death  of 
his  wife,  do  not  aibct  this  question. 

He  then  creates  a  joint  tenancy  for  life  in  behalf  of  W.  P. 
Taylor  and  Janette  and  Ellen  Smith.  Next  he  gives  the  residue 
of  bis  estate  to  Ellen  Smith  and  her  children,  (if  she  should  have 
any,)  forever.  But  this  bequest  is  presently  qualified  by  a  pro* 
vision  that  in  case  she  should  die  without  issue  or  heirs  of  her 
body,  then  the  whole  of  his  estate  remaining  is  to  go  to  his  pater- 
nal and  maternal  cousins  and  their  descendants  as  joint  tenantSi 
and  with  cross  remainders  between  them. 

There  is  also  a  bequest  of  fifty  thousand  dollars  to  Ellen  Smith, 
when  she  arrives  at  age,  in  her  own  right  and  disposal,  any 
thing  in  the  will  contained  to  the  contrary  notwithstanding. 

By  the  revised  statutes,  the  absolute  ownership  of  personal 
jHToperty  cannot  be  suspended  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  continuance  and 
until  the  termination  of  two  lives  in  being  at  the  death  of  the 
testator.    (1  R  S.  778,  U.) 

Here  the  absolute  ownership  is  in  the  first  instance  suspended 
during  the  two  lives  of  Mrs.  Rapelje  and  Mrs.  Cairns.  The 
subsequent  limitationii  therefore  cannot  be  supported,  unless  upon 
the  dMth  of  Mi^.  Cairns  they  will  inevitably  devolve  the  per* 
sonal  property  upon  some  person  or  persons  whose  right  thereto 
will  be  absolute  and  unqualified.  This  cannot  be  said  of  any 
one  of  the  subsequent  gifts  of  the  bulk  of  the  estate.  If  on  the 
death  of  Mrs*  Cairns,  Janette  and  Eliza  Smith  are  living,  they 
are  to  succeed  for  their  lives  and  the  life  of  the  survivor.  Du- 
ting  the  continuance  of  this  limitation,  the  absolute  ownership 
would  still  be  suspended.  And  if  W.  P.  Taylor  had  survived 
his  mother,  as  the  testator  contemplated,  this  suspense  of  the 
ownership  would  have  continued  until  his  death  also. 

In  short,  as  to  the  carpus  of  the  estate,  there  could  be  no  abso- 
Vol-  II.  48 
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lute  owner  of  the  property  until  after  the  death  of  Mrs.  Rapelje, 
Mrs.  Cairns,  W.  P.  Taylor,  Janette  Smith  and  Ellen  Eliza  Smith ; 
when  if  the  latter  left  issue,  the  estate  would  vest  in  such  issue* 
If  on  the  other  hand,  she  should  die  without  issue^  there  would 
still  be  the  contingent  remainders  to  be  disposed  of,  which  the 
testator  limited  to  his  remote  relatives. 

Thus  in  no  event  could  the  personal  property  vest  absolutely, 
until  after  the  termination  of  five  lives  in  being  at  the  death  of 
the  testator. 

'  All  the  limitations  of  the  mass  of  the  personal  property  which 
were  to  take  effect  after  the  death  of  Mrs.  Cairns,  must  therefore 
be  declared  void. 

'  The  bequest  of  fifty  thousand  dollars,  stands  upon  different 
ground,  because  Ellen  Smith  was  to  take  that  absolutely,  and  it 
was  not  affected  by  the  subsequent  restriction  attached  to  the 
principal  estate  upon  her  death  without  issue. 

This  bequest  is  given  to  her  *^when  she  arrives  at  age/*  'She 
was  about  nine  years  of  age  when  the  testator  died. 

It  is  very  clear  that  this  was  not  a  vested  legacy.  It  is  by  its 
terms,  as  well  as  by  the  settled  rules  of  law,  conditional  upon 
her  attaining  the  age  of  twenty^one  years.  And  if  she  should 
die  before  ''  arriving  at  age,"  this  legacy  would  lapse.  There 
is  no  gift  of  the  interest  for  her  benefit  in  the  meantime,  either 
directly  or  indirectly.  On  the  contrary,  the  testator  expected 
that  Mrs.  Cairns  would  maintain  her,  until  her  life  estate  in  the 
principal  property  would  commence. 

Not  only  that,  but  this  legacy  is  given  in  the  clause  wherein 
he  disposes  of  the  principal  estate  remaining  after  the  termina* 
tion  of  the  life  estates  of  W.  P.  Taylor  and  Janette  and  Ellen 
Smith;  and  it  admits  of  serious  doubt,  whether  the  legacy 
would  vest  in  possession  in  Ellen  on  her  arriving  at  the  age  ct 
twenty-one  years,  if  either  Janette  or  W.  P.  Taylor  were  thea 

living. 

It  therefore  stands  unqualified  and  alone,  a  gift  token  she  shall 
arrive  at  age ;  and  must  be  treated  as  a  contingent  bequest 
{Hanson  v.  Orahatn^  6  Yes.  239 ;  Knight  v.  KnigfU^  2  Sim.  d& 
St  490 ;  Murray  v.  Tanered^  10  Simons,  466  ;  Lowndes  on 
Legacies,  167.) 
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In  Che  most  favorable  riew  that  can  be  taken  of  this  legacy  of 
$50,000,  the  abeolote  ownership  of  it  is  suspended  during  the 
lives  of  Mrs.  Rapelje  and  Mrs.  Cairns,  and  also  until  it  shall  be 
ascertained  whether  Ellen  Smith  will  attain  the  age  of  twenty- 
one  years.  So  that  it  majf  be  terminated,  and  the  legacy  vest 
absolutely  in  remainder,  within  the  two  lives  in  being  at  the  tes- 
tator's death.  So  it  is  evident  that  the  suspense  may  not  be 
terminated  within  these  two  lives.  One  of  those  lives  has 
lapsed,  and  Ellen  Smith  is  not  yet  of  full  age. 

The  inflexible  rule  derived  from  the  revised  statutes  is,  that 
the  power  of  alienation  in  the  case  of  real  estate,  and  the  absolute 
ownership  of  personal  property,  shall  not  by  any  contingency  or 
possibiiity  be  suspended  beyond  the  prescribed  period.  There- 
fore it  is  not  legal  to  limit  a  legacy  upon  any  contingency  that 
might  extend  beyond  two  lives  in  being,  unless  by  a  provision 
that  shall  terminate  the  suspense  upon  the  lapse  of  such  lives. 
{Ebfufs  Executurs  v.  Van  Sckaick^  20  Wend.  564 ;  Irving  v. 
De  Kay,  9  Paige,  521.) 

The  gift  of  the  ^0,(K)0  cannot  be  maintained,  and  must  share 
the  fate  of  the  ultimate  limitations  of  the  principal  part  of  the  es- 
tate. 

There  is  no  good  reason  for  assailing  the  life  interest  of  Mrs. 
Cairns  in  this  property*  It  is  not  like  the  case  where  the  testa- 
tor in  distributing  his  estate  amongst  his  children,  has  made  some 
devises  which  are  good  and  some  which  are  bad ;  and  the  vacar 
ting  of  the  latter  would  not  only  frustrate  his  whole  plan,  but  do 
rank  injustice,  if  tiie  good  were  permitted  to  stand.  The  bequest 
to  Mrs.  Cairns  is  wholly  independent  of  all  the  others,  and  so 
£Eur  as  the  evidence  before  me  shows,  made  upon  an  entirely  dis- 
tinct cause  and  motive.  I  have  no  reason  to  believe  that  the 
testator  would  have  omitted  this  bequest,  if  the  three  subsequent 
legatees  had  died  before  he  made  his  will.  I  have  more  reason 
to  think,  that  in  such  an  event,  he  would  have  greatly  enlarged 
his  gift  to  her. 

The  charge  upon  her  bequest  for  the  support  of  those  three 
legatees,  is  in  harmony  with  the  postponement  of  any  direct  gift 
to  them  until  after  her  death.  Instead  of  the  failure  of  their  be* 
quests  furnishing  a  ground  for  overturning  that  to  Mrs.  Cairnsj 
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it  shows  a  greater  necessity  for  maintaiiiiDg  the  latter,  so  that 
the  infant  legatees  may  not  be  left  wholly  destitute,  and  the  tes- 
tator's intended  kindness  to  them^  utterly  frustrated  in  all  its  as- 
pects. 

There  is  no  trust  to  be  set  aside  in  this  will,  of  which  the  pro- 
vision for  Mrs.  Cairns  forms  a  part,  or  with  which  it  is  insepara- 
bly or  intimately  connected.  It  stands  as  much  detached  from 
the  void  bequests,  as  if  it  were  a  legacy  to  a  friend  or  a  servant 

I  have  decided  upon  enough  of  the  provisions  of  the  wilt,  t» 
reach  the  point,  that  the  complainant  as  one  of  the  next  of  kin, 
is  entitled  to  a  share  of  the  personal  estate  of  George  Rapelje, 
immediately  upon  the  death  of  Mrs.  Cairns. 

There  is  some  obscurity  in  regard  to  the  bequest  of  •  10,000  in 
the  fourth  article  of  the  will,  to  the  children  of  Mrs.  Gaims. 
There  are  no  such  parties  before  me,  and  I  will  not  express  any 
opinion  as  to  its  validity. 

The  bequest  to  W.  P.  Taylor's  children,  in  the  same  article 
has  lapsed,  if  it  were  ever  valid.  That  to  the  children  of  Jan- 
ette  Smith,  is  apparently  postponed  until  after  the  life  estates 
created  by  the  fifth  article,  and  its  validity  is  questionable.  The 
point  was  not  raised  at  the  hearing.  If  necessary  to  determine 
it  in  this  suit,  I  will  hear  counsd  upon  the  question. 

The  bequest  to  Mrs.  CairDs,  is  not  of  specific  chattels  merely, 
but  it  is  of  the  income,  interest,  issues  and  profits  of  the  personal, 
as  well  as  the  real  estate.  In  such  cases  the  court  directs  the 
personal  property  to  be  sold  and  converted  into  money,  and  that 
an  account  be  taken  of  the  personal  estate,  and  the  whole  in- 
vested in  permanent  securities.  (  Cavenhwen  v.  fiSUti^,  2 
132, 133.)(a) 


(a)  In  Joknmn  t.  Johnmn,  9  CoHyor**  Cas.  in  Chy.  441,  March  Sth,  1846,  tlie 
tMtatOT  gave  the  rtmaindor  of  hia  property  oonsiating  of  a  bond  debt,  a  leaaehold 
estate  and  inaarance  and  other  atocks,  to  his  wife,  for  her  use  and  benefit  daring 
her  life,  and  at  her  decease  to  be  giren  to  his  children  eqaally ;  and  in  case  of  her 
marrying  again,  the  will  directed  her  to  appoint  trustees  of  his  property  for  the  bene- 
fit of  his  children,  so  that  the  same  might  not  be  wasted.  The  wife  claimed  the 
reaidaary  property  tn  speete,  daring  her  life.  Sir  Knight  Brace,  V.  C.  decided  that 
aba  was  not  entitled  to  retain  it  in  specie,  thengh  he  left  It  to  the  master  to  inqoira 
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There  must  be  a  decree  accordingly  in  this  case,  and  it  will 
direct  the  payment  of  the  income  to  Mrs.  Cairns  during  her  life. 

In  respect  of  the  real  estate  of  the  testator.  There  is  no  need 
of  a  decree  declaring  what  Mrs.  Cairns  admits  and  what  the  law 
clearly  establishes,  that  her  life  interest  is  subject  to  the  payment 
of  some  share  of  whatever  assessments  may  be  made  upon  the 
property. 

Tiie  decree  cannot  ascertain  and  declare  in  advance,  what 
proportion  of  the  future  assessments  she  shall  pay  as  tenant  for 
life  of  the  rents  and  income. 

The  controversy  about  her  liability  to  pay  any  part  of  the  as- 
sessments which  were  imposed  in  Mrs.  Rapelje's  lifetime,  is  no 
longer  important,  because  those  assessments  have  been  paid  by  a 
sale  of  portions  of  the  estate,  under  the  late  statute  and  the  decree 
of  this  court,  in  Cairns  and  wife  v.  Emmons  and  others^  founded 
upon  it. 

I  do  not  perceive  any  point  in  regard  to  the  real  estate,  which 
it  is  really  necessary,  or  even  important  that  I  should  decree  in 
this  suit ;  and  it  would  therefore  be  improper  for  me  to  volunteer 
an  opinion  as  to  the  validity  of  the  various  devises  of  the  real  es- 
tate subsequent  to  the  termination  of  Mrs.  Cairns'  life  interest. 

The  similarity  of  the  statutory  provisions  which  make  the 
gifts  of  real  and  personal  property  void  in  certain  cases,  does  not 
warrant  a  declaration  in  regard  to  the  former  in  this  suit 

Decree  accordingly,  as  to  the  personal  property  of  George 
Rapelje. 


whether  with  a  view  to  the  interest  of  all  parties,  a  converrion  mig^ht  not  be  dis- 
penaed  with. 

In  Pickup  y.  Atkinton,  4  Hare,  624,  March  28, 1846,  alter  a  specific  g[i(t  of  two 
leasehold  houses  to  the  testator's  wife  for  life,  with  remainder  oyer,  he  bequeathed 
the  rents,  profits,  dividends  and  interest  of  all  the  residue  of  his  property,  to  his  wife 
for  life,  and  after  her  decease,  he  g^ave  the  whole  of  such  residue  to  his  nephews 
and  nieces.  There  was  no  freehold  estate,  and  the  residue  consisted  of  leaseholds, 
government  annuities  and  insurance  shares.  Sir  James  Wigram,  V.  C,  in  an  able 
q>inion,  held  that  the  widow  was  not  entitled  to  the  enjoyment  of  the  residue  tn 
tpeeie,  but  that  the  same  ought  to  be  converted.  These  two  cases  are  also  reported 
in  10  London  Jurist  Rep.  279,  303.  See  also  Jamet  v.  Oammon,  before  Sir  Knight 
Bruce,  V.  C,  January  30,  1846,  15  Law  Journal  Rep.  N.  S.,  Chy.  217 ;  CotUn»  v. 
CollinM,  2  M.  At  K.  703. 
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Stewart  and  Whitewright,  Executors  of  T.  Chambeni  v. 

Chambers  and  others. 

A  testator  having  a  wife  and  two  imall  children,  and  also  four  adolt  children  by  a 
former  wife,  after  pving  legacies  to  the  latter,  directed  his  executors  to  oonyert 
all  the  residue  of  his  estate  and  invest  it  in  stocks  or  on  real  securit j,  so  to  rsmaia 
until  the  death  or  marriage  of  his  wife,  and  until  tha  yonsgest  chOd  should  beooma 
of  full  age.  Out  of  the  itUerett  and  inecme,  they  wera  to  pay  his  wife  am  ««• 
tntity  half  yearly  no  long  na  she  remained  sole,  and  to  his  two  infant  children 
each  an  annual  nun  in  half  yearly  paytnenU,  varying  according  to  their  age  from 
time  to  time.  Each  was  to  hare  JCIOOO  on  her  marriage;  and  when  the 
youngest  became  of  age  and  the  widow's  annuity  ceased,  the  residue  wa»  to  be 
divided  equally  between  them.  The  will  further  provided  in  the  mean  time,  that  oil 
the  narplue  intereat  and  income,  ailer  paying  the  annuities,  should  be  divided 
among  the  four  adult  children,  eemi-annually.  The  income  of  the  residue  of  the 
estate  was  insufficient  to  pay  the  three  annuities  during  ten  years  that  tiie 
widow  survived.  After  her  death  it  was  more  than  sufficient  to  pay  the  two  in- 
fants' annuitiee. 

Held,  thai  the  surplus  sums  then  arising,  must  be  applied  to  the  discharge  of  the 
arrears  of  the  three  annuities  which  occurred  prior  to  the  widow's  death,  before 
any  of  tbem  could  be  divided  among  the  adult  children. 

Legacies  for  support  and  maintenance  of  a  wife  and  children,  otherwise  nnpmvided 
for,  do  not  abate  with  the  general  legacies. 

The  direction  for  a  half  yearly  payment  and  distribution,  was  held  on  the  general 
intent  of  the  will,  to  be  a  regulation  as  to  the  time  of  payment  to  the  wife  and 
two  minor  children,  and  for  a  division  after  they  were  fully  paid.  And  the  tes- 
tator's intent  would  be  violated  by  a  division  of  the  surplus  of  any  half  year, 
leaving  any  portion  of  the  annuities  unpaid  which  fell  due  previoQaly. 

But  the  adults  having  received  a  surplus  when  there  were  no  anean,  would  not  be 
required  to  refund,  on  the  income  subsequently  becoming  deficient  to  meet  the 
current  annnitiesi 

The  arrears  to  the  widow  became  a  debt  due  to  her  as  they  respectively  aceiued, 
which  was  a  charge  upon  the  income  accruing  after  her  death. 

An  annuity  to  one  of  the  infants,  which  on  a  literal  reading  of  the  will  was  to  ter- 
minate, on  an  event  that  might  leave  her  unprovided  for  at  fifteen,  and  which  did 
occur  when  she  was  twenty  ;  held  to  continue  thereafter  in  the  same  manner  as 
her  sister's  was  directed,  upon  a  construction  of  other  clauses  in  the  will,  and  its 
general  intent 

Legacies  directed  to  be  paid  in  London  In  sterling  money,  if  paid  to  the  parties  hers 
are  to  be  paid  at  the  par  of  exchange  ;  and  if  remitted,  the  executors  are  to  pur- 
chase exchange  on  London  for  the  amount  in  sterling. 
January  20 ;  Feb.  28, 1845. 

The  bill  was  filed  in  September,  1843,  by  the  surviving  ex* 
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ecutoTs  of  Thomas  Chambers,  who  died  in  the  city  of  New  York 
on  the  second  day  of  April,  1829,  for  a  construction  of  his  last 
will  and  testament,  and  for  directions  in  the  final  disposition  of 
his  property.  The  will  was  dated  on  the  twenty-second  day  of 
February,  1829,  and  was  as  follows ; 

'<  I,  Thomas  Chambers  of  Lisburn  in  the  county  of  Antrim, 
Ireland,  now  residing  in  the  city  of  New  York,  merchant,  do 
make  and  publish  this  my  last  will  and  testament  in  manner 
and  form  following,  that  is  to  say.  First,  I  order  and  direct  that 
all  my  just  debts  and  funeral  expenses  be  paid  as  soon  after  my 
decease  as  can  conveniently  be  done. 

*  '*  Item.  I  give  and  bequeath  to  my  friend  Alexander  T.  Stewart, 
of  the  city  of  New  York,  the  sum  of  two  hundred  and  sixty  pounds 
British  sterling  money,  to  be  by  him  distributed  among  certain 
persons  in  Ireland,  at  his  discretion. 

"  Item.  I  give  and  bequeath  to  my  daughter,  Catharine  McGin* 
nis,  the  sum  of  fifty  pounds  British  sterling  money. 

^  Iteip.  I  give  and  bequeath  to  Elizabeth  Chambers  of  Lisburn^ 
aforesaid,  the  sum  of  fifty  pounds  British  sterling  money,  but  in 
case  the  said  Elizabeth  Chambers  shall  have  departed  this  life 
previous  to  the  time  of  my  decease  or  within  one  year  thereafter, 
without  having  received  the  said  sum  of  flAy  pounds,  then  and 
in  either  of  those  cases  I  give  the  said  sum  of  fifty  pounds  to  the 
said  Catharine  McGinnis. 

^  Item.  I  give  and  bequeath  to  my  son  Moses  Chambers,  the 
sum  of  four  hundred  dollars,  lawful  money  of  the  United  States 
of  America. 

"  Item.  I  give  and  bequeath  to  my  daughter  Eliza  Barry,  the  sum 
df  five  hundred  dollars,  lawful  money  of  the  United  States  of 
America. 

"Item.  I  give  and  bequeath  to  my  daughter  Maria  Chambers, 
the  sum  of  twelve  hundred  and  fifty  dollars,  lawful  money  of  the 
United  States  of  America. 

**  Item.  I  order  and  direct  my  executors  hereinafter  named,  and 
the  survivors  and  survivor  of  them  and  such  of  them  as  shall  act 
for  the  time  being,  to  collect  all  the  moneys  due  and  to  grow  due 
to  me,  or  such  part  thereof  as  shall  be  found  to  be  collectable* 
To  sell  and  dispose  of  all  my  personal  property,  and  convert  the 
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same  into  cash :  to  sell  and  dispose  in  fee  simple,  absolately  of 
all  my  real  estate,  and  give  good  and  sufficient  conveyances  in 
the  law  for  the  same,  and  invest  the  proceeds  of  such  collections 
and  sales  after  deducting  and  paying  all  my  just  debts,  the  lega- 
cies above  mentioned,  and  all  reasonable  and  proper  costs, 
charges  and  expenses,  in  stock  of  a  permanent  and  productive 
nature,  or  place  the  same  at  interest  on  real  security,  solo  remain 
until  the  death  or  marriage  of  my  said  wife,  and  until  my 
youngest  child  shall  arrive  at  the  age  of  twenty-one  years. 

"  Item.  Out  of  the  interest  and  income  of  my  estate,  I  give  and 
bequeath  to  my  beloved  wife  Mary  Chambers,  the  sum  of  seventy- 
five  pounds  British  sterling  jnoney  per  annum,  payable  semi-an* 
nually  in  London,  so  long  as  she  shall  remain  my  widow. 

<'  Item.  Out  of  the  interest  and  income  of  my  estate,  I  give  and  be- 
queath to  my  daughter  Isabella  Harriet  Chambers,  the  sum  of  forty 
pounds  British  sterling  money  per  annum,  payable  semi-annually 
until  she  shall  arrive  at  the  age  of  fifteen  years,  and  from  that 
time  until  the  death  or  marriage  of  my  said  wife,  I  give  her  fifty 
pounds  of  like  money  per  annum,  payable  semi-annually,  unless 
my  said  daughter  Isabella  Harriet  shall  sooner  marry. 

<^  Item.  Out  of  the  interest  and  income  of  my  said  estate^  I  give 
and  bequeath  to  my  youngest  daughter  Mary  Grace  CbamberSi 
the  sum  of  twenty  pounds  British  sterling  money  per  annum, 
payable  semi-annually,  until  she  shall  arrive  at  the  age  of  ten 
years,  and  from  that  time  until  she  shall  arrive  at  the  age  of  fifteen 
years  I  give  her  the  sum  of  forty  pounds  of  like  money  per  an- 
num, payable  semi-annually,  and  from  the  last  mention^  time 
until  she  arrives  at  the  age  of  twenty-one  years,  and  until  the 
death  or  marriage  of  my  said  wife,  unless  my  said  daughter 
Mary  Grace  shall  sooner  marry,  I  give  her  the  sum  of  fifty  pounds 
of  like  money  per  annum,  payable  semi-annually. 

<*  Item.  In  case  my  said  daughter  Isabella  Harriet  Chambers 
shall  marry  previous  to  the  time  of  the  final  distribution  of  my 
residuary  estate  as  hereinafter  mentioned,  I  order  and  direct  my 
executors  to  adviance  to  her  out  of  the  principal  thereof  the  sum  of 
one  thousand  pounds  British  sterling  money  on  the  day  of  her 
marriage  or  as  soon  thereafter  as  she  shall  arrive  at  the  age  of 
twenty-one  years,  when  her  said  annuity  shall  cease. 
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**  Item.  In  case  my  said  daughter  Mary  Graee  Chambers  shall 
marry  prerions  to  the  time  of  the  said  final  distribution  of  my 
residuary  estate,  as  hereinafter  mentioned,  I  order  and  direct  my 
executors  to  advance  taher  out  of  the  principal  thereof,  the  sum 
€i  one  thousand  pounds  British  sterling  money  on  the  day  of  h^ 
marriage,  or  as  soon  thereafker  as  she  shall  arrive  at  the  age  of 
twenty-one  years,  when  her  said  annuity  diall  ceasei 

''Item*  Until  my  youngest  child  shall  arrive  at  the  age  of 
twenty-one  years,  and  until  the  death  or  marriage  of  my  said 
wife,  I  order  and  direct  that  all  the  surplus  interest  and  income 
of  my  estate,  after  paying  the  legacies  and  annuities  above  men^^ 
tioned  be  divided  between  my  son  Moses  Chambers  and  my  said 
daughters  Catharine  McOinnis,  Eliza  Barry  and  Maria  Cham-> 
hers  equally,  and  in  case  any  one  or  more  of  said  children  Moses, 
Catharine,  Ehoa  and  Maria  shall  die  leaving  lawful  issue  liv-» 
tog  at  tfie  time  c^  his,  her  or  their  death,  such  issue  if  one  solely^ 
if  more  than  one  jointly  and  equally,  is  to  take  the  share  or  shares 
of  such  surplus  income  which  his,  her  or  their  parent  or  parents 
wotdd  have  taken  if  living,  and  in  case  any  one  or  more  of  them 
shall  die  without  leaving  lawful  issue  then  living,  the  share  or 
shares  of  such  so  dying  shall  go  to  and  be  divided  among  the 
8DFViv<»rs  of  them  and  the  issue  of  such  of  them  as  shall  die  leav- 
ing lawful  issue  then  Uving,  such  issue  taking  the  parent's  share 
as  aforesaid,  such  division  to  be  made  semi-annually* 

^  Item.  1  hereby  appoint  my  friend,  William  P.  Manger,  of 
London,  in  the  kingdom  of  Great  Britain,  accountant,  guardian 
of  my  said  daughters,  Isabella  Harriet  Chambers  and  Mary 
Ghrace  Chambers,  during  their  minority,  and  direct  their  said 
annuities  to  be  paid  to  him  in  London  for  their  use ;  and  for  his 
services  therein,  I  hereby  allow  him  to  charge  the  sum  of  two 
hondred  pounds,  British  sterimg  money,  payable  and  to  be  paid 
out  of  my  residuary  estate,  at  the  time  of  the  division  and  before 
the  distribution  thereof* 

"  Item.  After  my  youngest  child  shall  have  arrived  at  the  age 
of  twenty-one  years,  and  after  my  said  wife  shall  marry  or  de- 
part this  life,  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  said  estate  to  my  said  daughters,  Isabella 
Harriet  Chambers  and  Mary  Grace  Chambers,  equally,  share  and 
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share  alike,  and  in  case  either  of  them  shall  (hen  have  departed 
this  life  leaving  lawful  issue  then  living,  such  issue,  if  one,  sole* 
ly,  if  more  than  one,  jointly  and  equally,  is  to  take  the  share  ai 
his,  her  or  their  parent  or  parents.  In  case  either  of  them  shall 
then  have  deceased  without  leaving  lawful  issue  then  livingi 
then,  and  in  that  case,  the  survivor  of  them,  or  the  issue  of  one 
of  them  that  shall  then  have  deceased  leaving  lawful  issue  then 
living,  shall  take  and  receive,  in  addition  to  her  one  equal  half 
part  thereof,  the  sum  of  eight  thousand  dollars,  lawful  money  of 
the  United  States  of  America,  of  the  share  of  such  one  as  shaU 
then  have  died  without  leaving  lawful  issue  then  living,  the 
residue  of  the  share  of  the  one  so  dying  without  leaving  lawful 
issue  then  living,  to  be  equally  divided  between  my  said  soa 
Moses  and  my  said  daughters,  Catharine,  Eliza  and  Maria,  or 
the  survivors  of  them,  and  the  issue  of  such  of  them  as  shall  then 
have  deceased  leaving  lawful  issue  then  living,  such  issue,  if 
one,  solely,  if  more  than  one,  jointly,  to  take  the  share  of  his,  her 
or  their  parent  or  parents  as  if  then  living.  And  in  case  both 
my  said  daughters,  Isabella  Harriet  and  Mary  Grace  Chambers, 
shall  then  have  deceased  and  neither  of  them  shall  have  left 
lawful  issue  then  living,  then,  and  in  that  case,  1  give  the  said 
rest,  residue  and  remainder  of  my  estate  to  my  said  ehildren 
Moses,  Catharine,  Eliza,  and  Maria,  and  the  survivors  of  them, 
and  the  issue  of  such  of  them  as  shall  then  have  deceased  leav- 
ing lawful  issue  then  living,  such  issue,  if  one,  solely,  if  more 
than  one,  jointly,  to  take  the  share  of  his,  her  or  their  parent  or 
parents  as  if  then  living. 

'<  And  lastly,  I  do  hereby  nominate,  constitute  and  appoint  my 
friends,  Alexander  T.  Stewart,  William  Whitewright,  and  John 
Hall,  all  merchants,  residing  in  the  city  of  New  York,  executors 
of  this  my  will  and  testament,  hereby  authorizing  and  empower* 
ing  them,  and  the  survivors  and  survivor  of  them,  and  such  of 
them  as  shall  act  for  the  time  being  to  compromise  and  com* 
pound  with  all  my  debtors,  and  submit  to  arbitration  all  disputes 
and  controversies  that  shall  arise  in  the  settlement  of  my  estate. 
And  hereby  revoking  all  former  and  other  wills  and  testaments 
by  me  made,  I  declare  this  and  this  only  to  be  my  last  will  and 
testament." 
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After  the  signature  aud  attestation  clause,  was  added  a  para- 
graph, signed  by  the  testator  and  which  with  the  will,  wa»  attes- 
ted by  three  witnesses,  in  these  words,  viz  : 

^  Item.  For  the  purpose  of  having  my  two  daughters,  Isabella 
Harriet  Chambers  and  Mary  Grace  Chambers,  better  educated,  I 
w91  and  bequeath  to  each  the  sum  of  twenty  pounds,  British 
steiling  money,  payable  semi-annually,  in  addition  to  the  afore- 
annuities,  until  each  of  them  arrive  at  the  age  of  twenty 


years." 

On  the  8th  of  March,  1829,  the  testator  added  a  codicil  to  his 
will,  revoking  all  but  five  dollars  of  the  legacy  which  he  had 
pven  to  Moses  Chambers. 

The  testator  left  surviving,  his  wife,  and  two  children  who 
were  her  issde,  Isabella  aged  about  ten  years,  and  Mary  Grace 
about  one  year  old.  He  also  left  one  son  and  three  daughters, 
the  issue  of  a  former  wife,  to  whom  were  bequeathed  legacies  by 
the  will ;  and  all  of  whom  were  adults. 

The  executors  proceeded  at  once  to  convert  the  estate  into 
money  and  securities  and  pay  off  the  debts  and  legacies,  which 
was  accomplished  by  the  2lst  of  December,  1830,  at  which  time 
the  whole  residue  of  the  estate  was  found  to  amount  to  $12,020  39. 
The  income  from  this  residue  was  insufficient  to  pay  the  three 
annuities  charged  upon  it  by  the  will  in  favor  of  Mrs.  Chambere 
and  her  two  daughters. 

Mrs.  Chambers  died  on  the  23d  day  of  September,  1839,  at 
which  date  the  unpaid  arrears  of  her  annuity  were  9968  96.  She 
left  a  will  by  which  she  bequeathed  all  her  right  to  the  annuity 
and  its  arrears  to  her  two  daughters.  At  the  same  date  there 
was  in  arrear  to  Isabella,  of  the  full  annuities  given  to  her  by  her 
father,  9834  02 ;  and  to  Grace,  $643  28. 

After  the  death  of  the  widow,  there  was  a  surplus  of  income 
every  six  months,  after  paying  the  accruing  annuities  to  the  two 
daughters.  Upon  this  the  question  arose,  whether  these  surplus 
sums  should  be  applied  to  paying  the  arreare  of  former  years, 
due  to  the  widow  and  Isabella  and  Mary  Grace  respectively ;  or 
should  be  divided  as  they  arose  half  yearly,  between  the  other 
children  under  the  clause  in  the  will  for  dividing  the  surplus 
income. 
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Previous  to  this  8uit|  Mrs.  McGinnis  died  leaviDg  har  husband 
and  five  infant  children  surviving ;  Mrs.  Barry  also  died  leaving 
her  husband  and  two  infont  children  surviving ;  Mary  Chamben 
died  intestate  and  without  issue ;  and  Moses  Chambers  died  in- 
testate and  without  issue,  leaving  a  widow. 

The  guardian  named  in  the  will  never  acted  in  that  capacity ; 
but  Isabella  and  Grace  lived  in  New  York  with  their  mother 
until  her  death ;  after  which  event  William  Wright|  her  exeou* 
tor,  became  their  guardian  and  provided  for  them. 

Some  other  questions  were  stated  in  the  bill,  as  having  arisen 
under  the  will  of  Thomas  Chambers.  Annexed  to  the  bill  were 
the  accounts  of  the  executors,  showing  their  whole  receipts  and 
payments  on  account  of  the  income,  and  of  the  annmties  to  Mrs. 
Chambers  and  her  two  daughters. 

W.  Mitohell,  for  the  complainants,  made  the  following  pcnnta 

L  Neither  Mrs.  Chambers'  executor  nor  the  children  are  enti* 
jtled  to  have  the  arrears  of  the  annuities  caused  by  the  former 
deficiency  of  the  income,  to  be  made  up  from  the  {nnesent  surplus 
beyond  the  annuities :  that  surplus  by  the  will  goes  to  the  other 
children  of  the  testator.  {ScoU  v.  Salmond,  1  M.  dp  K.  363 ;  3 
Williams  on  Exec.  837  to  841 ;  Beeston  v.  Booth,  4  Madd  161  ; 
Page  V.  Leapingwellt  18  Yes.  463.) 

II.  The  annuity  of  i^50  to  Isabella  H.  Chambers  ceased  on  the 
death  of  her  mother,  and  the  additional  annuity  of  Xi20  ceased 
when  she  was  twenty  years  of  age. 

IIL  The  annuities  being  payable  in  British  sterling  and  to  a 
guardian  in  London,  and  to  be  paid  there^  if  paid  in  full,  are  to 
be  paid  with  so  much  of  the  federal  currency  as  would  here  be 
necessary  to  place  the  amount  of  the  annuities  in  London  at  the 
respective  times  of  payment,  according  to  the  rate  of  exchange  at 
such  times. 

IT.  Mr.  Manger  not  having  acted  as  guardian  is  entitled  to  no 
compensation. 

O.  F.  AUen^  for  the  defendants  Barry,  and  the  dsfiandants  Mc* 
Ginnisy  made  the  following  points. 
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I.  Isabella  and  Mary  Grace  hare  no  elaim  whateTer  upon  'the 
surplus  income  accruing  fiom  the  estale  since  the  death  of  Mrs. 
GhambeFB ;  because, 

1.  That  surplus  is  specifically  given  by  the  will  to  Moses^ 
Catharine,  Eliza  and  Maria.  The  annuities  are  given  ^'  out  of 
the  income,"  and  are  to  be  paid  *'  semi-annually ;"  all  the  **  sur- 
plus, interest  and  income"  is  to  be  divided  among  Moses,  Catha^ 
rine,  Eliza  and  Maria,  and  such  division  to  be  made  "  semi-an- 
nually." The  surplus  income  is  to  be  divided  mmi-annuaUih 
i.  s.  the  semi-annual  surplus  is  to  be  divided. 

2.  The  annuities  to  Isabdla  and  Mary  Grace  are  not  given 
generally,  and  then  made  payable  out  of  the  incoDae  of  the  estate ; 
but  they  are  specific  gifts  of  portions  of  that  income :  <<  omt  of  the 
intereai  and  income  of  my  estate,  I  give"  ice  Neither  are  they 
charges  upon  the  entire  aggregate  income  of  the  estate,  but  are 
gifts  out  of  each  year's  income  of  a  specific  portion  thereof.  The 
testator  gives  ^  out  of  the  interest  and  income,"  a  certain  sum  "  per 
annum,"  payable  "  semi-annually."  He  then  directs  the  <^  sur- 
plus income"  to  be  divided  among  Moses,  4&c.  Each  semi-an- 
nual sum  is  a  legacy  out  of  a  specific  fund,  viz :  the  income  of 
the  corresponding  half-year,  and  when  that  fund  fails,  the  legacy 
fails  with  it 

3.  The  testator  contemplated  a  semi-atmual  distribution  of  the 
income  of  his  estate,  and  the  will  makes  it  the  duty  of  the  execu- 
tors to  make  a  final  and  complete  distribution  of  the  income 
every  half  year. 

4.  The  principle  contended  fiNr  by  Isabella  and  Mary  Grace 
would  make  Moses,  d&c.,  liable  to  refund,  had  they  at  any  time 
received  any  surplus  income,  and  the  income  of  any  subsequent 
year  proved  insufStcient  to  pay  the  yearly  sum  given  thereout. 

6.  Such  a  claim  could  not  be  sustained  unless  most  express 
provision  for  it  was  found  in  the  instrument  (Scott  v.  Salmond^ 
1  Mylne  d&  Keen,  363 ;  S.  C.  1  Cooper  Sel.  Ca.  46.)  The  pre- 
sent will  contains  no  such  provision,  but  its  whole  tenor  is  to  the 
contrary. 

II.  The  executor  of  Mary  Chambers  has  no  claims  upon  the 
surplus  income  which  has  accrued  since  her  decease,  for  the 
reasons  under  the  first  point  and  also  because  the  testator  never 
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intended  to  give  her  any  interest  in  any  income  which  should 
accrue  from  bis  estate  after  her  decease. 

III.  The  annuities  to  Isabella  and  Mary  Grace  abated  in  the 
lifetime  of  Mrs.  Chambers,  and  cannot  be  raised  above  the 
abated  rate. 

IT.  Isabella's  annuity  ceased  on  ttie  death  of  her  mother,  viz : 
23d  September,  1839. 

T.  The  sterling  money  must  be  reduced  to  dollars  at  the  legal 
par,  without  any  allowance  for  exchange.  {Soofield  y.  Day^  2 
J.  R.  102.) 

YL  One-half  of  the  surplus  income  should  be  divided  equally 
among  the  children  of  Mrs.  Barry,  and  the  other  half  among  the 
children  of  Mrs.  McGinnis. 

The  counsel  also  referred  to  Beeston  v.  Booths  and  Page  v. 
LeapingweUy  before  cited,  and  to  Dyose  v.  Dyose^  1  P.  Will. 
305. 

C  OOmfxr^  for  Isabella  H.  and  Mary  Orace  Chambers,  and 
for  Mrs.  Chambers  executor,  made  the  following  points : 

I.  The  primary,  general  and  leading  intent  of  the  testator  was 
to  secure  to  his  widow  and  her  children  an  ample  support  out  of 
the  income,  and  to  secure  to  the  latter  the  whole  capital,  as  soon 
as  they  should  attaini  a  proper  condition  in  life  to  enjoy  it  The 
gifts  over  to  the  elder  children  are  trivial  or  remote.  The  gift 
to  the  elder  children  of  a  surplus  of  income,  possibly  to  arise  ^ 
during  an  indefinite  interval,  is  a  disposition  merely  incidental 
and  secondary,  which  should  not  be  permitted  to  interfere  in  any 
degree  with  the  primary  intent. 

1.  No  particular  portion  of  income  is  given  to  the  elder  chil- 
dren, nor  any  certain  term  allowed  for  the  accruer  of  their  chance. 

2.  It  is  clear  that  the  testator  only  designed  for  their  benefit, 
8uch  accidental  surplus  as  might  perchance  arise,  after  affording 
what  he  deemed  a  complete  and  adequate  support  to  his  widow 
and  her  children. 

3.  The  only  evidence  of  care  or  favor  in  respect  to  them 
on  this  head,  is  contained  in  the  provision  for  half-yearly  distri- 
bution.   This  was  a  formula  naturally  adopted  from  imitation 
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of  the  precedent  direction  so  to  pay  the  other  children.  The  tes- 
tator did  not  apprehend  depreciation  in  later  years. 

4.  The  repeated  use  of  the  word  "  surplus**  in  reference  to  the 
portion  of  income  allotted  to  the  elder  children ;  as  also  the  direc- 
tion to  "pay"  the  annuities,  and^to  " divide*^  the  surplus  iDCome, 
are  circumstances  in  support  of  the  claim  of  the  younger  chil- 
dren. 

The  cases  cited  under  this  point,  were  Lewin  v.  Lewin^  2  Yes. 
Sen.  415 ;  Farmer  v.  MiUs,  4  Russ.  86 ;  2  Williams  on  Exec. 
837. 

n.  The  arrears  of  the  widow's  annuity  should  be  paid  to  her 
administrator,  and  the  arrears  of  the  annuities  of  the  younger  chil- 
dren should  also  be  paid  out  of  the  surplus  of  the  present  income, 
before  any  distribution  to  the  elder  children. 

III.  Isabella  H.  Chambers  is  entitled  to  receive  her  annuity  of 
£60  until  she  shall  become  entitled  to  the  £1000,  or  to  her  whole 
share  of  ihe  capital.    {Sherratt  v.  Bentley^  2  M.  d&  E.  149.) 

The  Assistant  Yice-Chancellor. — No  one  can  read  thifi 
will  without  being  satisfied  that  the  great  and  principal  intent  of 
the  testator,  was  to  provide  for  the  support  pf  his  wife,  and  the 
maintenance  and  education  of  bis  two  infant  children.  His  other 
children  appear  to  have  been  adults,  and  are  with  one  exception, 
provided  with  legacies,  which  have  been  paid  in  full. 

The  gift  under  which  their  representatives  now  claim,  is  of  the 
surplus  interest  and  income  of  the  estate,  after  paying  the  legor 
eies  and  annuities  previously  bestowed.  Those  annuities  being 
for  support  and  maintenance,  it  would  be  doing  violence  to  the 
plain  intent  of  the  testator,  to  declare  that  there  was.  a  surplus 
income  to  be  divided,  as  long  as  any  portion  of  the  annuities  re- 
mained  unpaid.  This  was  my  first  impression  of  the  case,  and 
subsequent  reflection  has  confirmed  it.  The  argument  against 
making  good  from  the  surplus  of  later  years,  the  arrears  of  the 
annuities  which  accrued  in  the  earlier  stage  of  the  administra- 
tion, rests  wholly  upon  the  fact  that  they  were  payable  out  of  the 
interest  and  income,  and  were  to  be  paid  semi-annually. 

In  truth,  it  stands  upon  the  latter  provision,  because  if  there 
were  a  mere  direction  to  pay  out  of  the  income,  certain  sums, 
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without  reference  to  time ;  the  whole  of  those  sums  would  ulti* 
mately  be  payable,  if  tfie  income  ever  became  adequate. 

Then  as  to  the  effect  of  the  clause  that  the  annuities  shall  be 
paid  half  yearly.  It  is  clearly  a  direction  to  the  trustees  regula- 
ting the  time  of  payment,  so  as  to  provide  for  the  seasonable 
support  of  the  wife  and  infant  children.  It  is  not  a  directi<m 
that  at  the  end  of  every  six  months,  they  shall  strike  a  balance, 
and  dispose  of  the  income  then  received,  without  reference  to  the 
past  or  the  future ;  if  nothing  had  been  collected,  Aen  to  pay 
nothing,  for  the  preceding  six  months  annuities,  even  if  in  the 
ensuing  six  months  the  income  should  come  in  to  double  their 
amount    This  cannot  be  a  reasonable  construction  of  the  will. 

Tet  it  is  the  construction  for  which  the  representatives  of  the 
elder  children  contend.  They  insist  that  the  trustees  were  to 
apply  the  income,  divide  it  and  close  it  finally  and  forever,  at 
die  end  of  eaeh  six  months.  If  at  that  time,  there  were  less  than 
enough  to  pay  the  annuities,  the  wife  and  young  children  were 
to  receive  what  there  was,  in  full  for  that  six  months,  and  lose 
the  residue.  And  if  at  the  end  of  any  half  year,  there  were  a 
surplus  after  paying  the  anninties,  that  surplus  was  to  be  divi- 
ded at  once  among  the  residuary  legatees  of  the  same  under  the 
will ;  aldiough  the  annuitants  during  the  year  next  previous 
had  not  received  half  of  their  annuities. 

These  inequalities  in  the  half  yearly  income  would  necessari- 
ly be  frequent.  If  the  estate  stood  in  bank  or  insurance  stocks, 
some  casuality  in  business  might  prevent  a  dividend  for  a  year. 
If  invested  on  mor^ge,  the  death  of  the  mortgagor,  his  bank- 
ruptcy, or  some  other  event,  might  delay  the  payment  of  interest 
for  a  considerable  period* 

So  in  converting  into  money  and  investing  an  estate  consisttog 
of  bills  receivable  or  other  debts  due,  there  would  inevitably  be 
great  and  unequal  delays  in  realizing  the  same  and  putting  them 
out  upon  securities  producing  a  stated  income. 

The  construction  claimed,  would  throw  the  burthen  of  all 
these  contingencies  upon  the  widow  and  infant  children,  inflict- 
ing upon  them  a  heavy  loss  and  a  straitened  maintenance ;  and 
the  legatees  of  the  surplus  would  ultimately  become  the  gainers 
to  the  amount  of  the  loss  thus  sustained  by  the  annuitants. 
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The  will  does  not  give  the  annuities  oat  of  each  year* s  specific 
income^  as  was  urged  by  the  counsel  claiming  the  surplus.  They 
are  given  out  of  the  whole  interest  and  income  of  the  estate ;  and 
the  residuary  legatees  are  to  have  nothing  until  after  the  pay- 
ment of  all  the  annuities. 

There  would  be  no  surplus  income  to  divide,  according  to  the 
terms  of  the  will,  until  all  the  annuities  were  paid ;  and  payment 
of  all,  is  only  accomplished  by  full  pajrment. 

This  obviates  the  objection  raised,  that  under  the  construction 
claimed  by  the  two  in&nts,  the  legatees  of  the  surplus  would  be 
liable  to  refund  what  they  had  received  in  a  productive  half 
year,  to  make  up  the  deficiency  of  some  less  fortunate  term  of 
six  months. 

The  trustees  could  not  divide  any  surplus  on  this  constructioUj 
until  all  the  annuities  were  paid  in  full.  When  they  were  thus 
paid  the  will  became  imperative  that  the  trustees  should  divide 
the  surplus,  and  whatever  the  legatees  received  on  such  a  distri- 
bution, would  be  their  own,  rightfully  paid,  and  not  revocable. 
If  in  the  ensuing  six  months,  there  should  be  a  deficiency,  the 
annuitants  would  necessarily  wait  until  it  could  be  made  up  firom 
the  future  income. 

The  established  principles  of  construction,  it  appears  to  me, 
sustain  the  view  which  I  have  taken  upon  the  intent  of  the  tes- 
tator.  A  residuary  legatee  cannot  call  upon  a  general  legatee  to 
abate.    (2  Will,  on  Exec.  837 ;  1  Roper  on  Leg.  365.) , 

And  annuities,  given  for  the  maintenance  of  a  wiife  and  chil- 
dren who  are  otherwise  unprovided,  which  is  precisely  this  case, 
are  held  not  to  abate  in  proportion  with  the  general  legacies. 
(Lewin  v.  Lewiuy  2  Yes.  sen.  415 ;}  a  decision  which  goes  far 
beyond  what  is  requisite  to  restore  the  arrears  to  these  two  chil- 
dren. 

In  Beesion  v.  Booth,  (4  Madd.  161, 170,}  the  Vice-Chancellor 
speaking  of  legacies  similar  to  those  of  the  residue  here,  says, 
*'  they  are  expressly  given  out  of  such  uncertain  residue  or  sur- 
plus  as  shall  remain  after  providing  for  the  two  first  sets  of  lega- 
cies, and  the  intention  of  the  testator  that  they  are  to  be  paya- 
ble only  in  case  there  be  a  surplus,  is  too  plain  to  admit  of  queist- ' 
tion." 

Vol.  n.  60 
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And  in  Farmer  v.  MtUs,  (4  Russell,  86,)  the  Master  of  the 
Rolls  gare  his  opinion,  that  wheie  there  was  a  direction  to  pay 
annuities  out  of  inrestments,  and  residuary  bequests  were  then 
given,  and  the  estate  fell  short ;  the  arrears  of  annuities  were  to 
be  made  up  on  some  of  the  annuitants  dying,  before  the  residua- 
ry legatees  would  be  entitled. 

Both  of  these  cases,  together  with  Pag^e  v.  Leapingwell^  (18 
Yes.  463,)  were  cited  by  the  legatees  of  the  surplus,  but  I  do  not 
think  the  cases  sustain  their  position. 

The  decision  of  Yice-Chancellor  Shadwell  in  Boyd  v.  Btteklef 
(10  Simons,  695,)  is  a  strong  authority  for  the  payment  of  these 
arrears.    In  that  case,  the  testator  by  his  will,  after  reciting  that 
he  had  settled  on  his  wife  for  her  life  at  their  marriage,  the  year- 
ly rent  of  a  leasehold  estate  and  the  dividends  of  £4000  of  stock ; 
that  the  leasehold  estate  on  her  surviying  him  would  form  a  aia- 
terial  part  of  her  income ;  and  that  the  lease  under  which  he 
held  the  same  might  expire  in  her  lifetime ;  directed  his  trustees 
in  that  event,  otU  of  and  from  the  dividends  and  interest  art* 
sing  from  a  suficient  part  of  his  personal  estate^  cU  their  dis- 
cretion, to  pay  to  his  wife,  so  much  per  annum  as  would  be 
equivalent  to  the  rent  so  lost  by  such  lease  having  expired.    He 
also  gave  to  her  an  immediate  legacy  of  £500 ;  and  gave  to  his 
trustees  certi^  stocks,  of  which  the  interest  was  to  be  paid  to  her. 
After  giving  some  pecuniary  legacies  to  others,  be  bequeathed  to 
the  trustees  all  his  remaining  personal  estate,  to  be  invested,  and 
to  accumulate  the  income  until  the  lease  expired ;  and  then  upon 
the  lease  expiring,  during  the  residue  of  his  wife's  life,  to  pay  to 
her  the  annual  income  of  the  investments  and  of  the  accumula- 
tions ;  and  after  her  death  the  residuary  fund  and  accumulations, 
k  any,  were  to  go  the  testator's  grandchildrien  who  were  Uving  at 
his  decease,  equally.    The  lease  expired  in  the  lifetime  of  the 
widow,  about  three  years  after  the  testator's  death;   and  the 
annual  income  of  the  residuary  fund  including  therein  the  aecu- 
mulation,  was  not  sufficient  to  make  good  to  her  the  loss  of  in- 
come occasioned  by  the  termination  of  the  lease.    It  was  held 
that  she  was  entitled  to  have  the  deficiency  of  her  income  made^ 
good  out  of  the  capital  of  the  residuary  fund. 
The  case  of  Dyose  v.  Dyose,  (1  P.  Will.  305,)  jdecided  by. 
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Lord  Gowper,  and  cited  by  the  legatees  of  the  surplus,  was  dis- 
approved by  Lord  Thurtow  in  Fonneremu  v.  Pi>ynis,  (1  Bro. 
C.  C.  478,)  and  by  Sir  William  Grant,  in  Pmge  v.  Leafingwell^ 
(18  Yes.  466.) 

The  legatees  relied  much  upon  Scott  v.  Salmond,  1  M.  & 
Keen,  363,  decided  by  Sir  John  Leach,  and  affirmed  by  Lord 
Brougham.  But  it  will  be  seen  that  the  judgment  of  the  latter, 
was  placed  upon  the  ground  that  the  testator  set  out  with  a 
knowledge  that  there  was  to  be  a  deficiency  in  the  rents  of  the 
real  estate  paying  the  two  annuities  charged  on  those  rentS| 
and  then  gave  over  the  surplus  of  the  rents  that  there  would  be 
whenever  the  one  annuitant  died,  <' after  payment  of  the  annui" 
ties  for  the  time  being  in  existence  payaUe  out  of  the  rents,"  to 
a  third  person.  And  by  the  will  he  called  in  aid  his  personal  es- 
tate, which  he  erroneously  supposed  was  ample,  to  make  good 
both  of  the  specific  annuities.  In  that  case  the  rents  had  never 
IMTOved  inadequate  to  pay  all  that  the  testator  intended  that  they 
should  pay. 

My  conclusion  is  that  the  trustees  must  make  good  from  the 
surplus  which  has  accrued  since  the  death  of  Mrs.  Chambers, 
the  whole  amount  of  the  unpaid  annuities  to  Isabella  and  Grace 
Chambers. 

A  distinction  was  drawn  between  these  arrears,  and  the  unpaid 
annuity  of  Mrs.  Chambers,  on  the  ground  that  the  testator  never 
intended  to  give  her  any  interest  in  any  income  which  should 
accrue  after  her  decease. 

This  is  probably  true,  as  to  any  actual  intention  present  in 
his  mind,  because  he  evidently  supposed  his  estate  was  much 
larger  than  it  proved  to  be.  At  the  same  time,  I  am  persuadei} 
from  the  language  of  the  will,  that  if  he  had  anticipated  the  ex- 
isting state  of  things,  he  would  have  imperatively  enjoined  such 
payment. 

What  does  the  will  declare  when  applied  to  that  state  of  things  ? 

The  testator's  primary  and  great  intent  was  a  suitable  provi- 
sion for  his  wife  and  two  children,  as  I  have  already  stated.  To 
that  end,  he  gave  these  annuities  payable  half-yearly.  He  in- 
tended to  make  a  very  ample  provision  for  their  payment,  be- 
cause he  charged  them  upon  the  whole  income  of  all  his  residu- 
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ary  estate.  The  clause  for  the  payment  of  98000  out  of  the  one- 
half  of  this  residue  on  the  death  of  either  of  these  two  children 
without  issue,  shows  that  the  testator  supposed  the  whole  residue 
would  produce  an  income  considerably  exceeding  the  aggr^ate 
annuities. 

He  did  not  direct  a  sum  or  sums  sufficient  to  produce  diesa 
precise  incomes,  to  be  invested,  and  then  give  such  incomes  to  the 
wife  and  chttdren ;  thereby  limiting  them  to  the  income  of  such 
sums,  whether  they  continued  to  produce  the  same  revenue  or 
not. 

But  the  testator  intended  to  secure  to  each  of  them,  a  fixed 
yearly  sum ;  abeolutely,  and  without  reference  to  any  contin- 
gency, or  any  particular  investment  or  fund  which  was  to  pro- 
duce it 

It  is  the  bequest  of  an  annuity,  and  as  such,  vested  in  Mrs* 
Chambers  a  right  to  receive  it  every  six  months,  and  at  the  end 
of  each  six  months  the  amount  then  pa3rable  became  a  debt  due 
to  her,  to  be  liquidated  out  of  the  future  income,  if  it  should  eter 
prove  adequate  for  that  purpose. 

The  cases  d  Davies  v.  Watiierj  1  Sim.  &  St.  463 ;  Maff  v. 
Bennettj  1  Russ.  370 ;  and  ArundeU  v.  ArundeU^  I  M ylne  d& 
Keen,  316,  illustrated  the  extent  to  M'hich  equity  will  go  to  main- 
tain in  their  int^rity,  provisions  of  this  description. 

I  think  I  shall  best  effectuate  the  whole  intention  of  the  testa- 
tor as  it  is  derived  from  this  will,  by  declaring  that  the  entire  an- 
nuity to  his  widow,  as  well  as  those  to  his  two  infant  children, 
shall  be  paid  in  full,  without  abatement,  l)efore  any  surplus  in- 
come can  be  distributed  among  the  residuary  legatees  of  such  sur- 
Qlus.(a) 


(o)  In  Fo9ter  t.  Snuth,  9  Yon.  &.  C.  New  Cum,  193,  when  traftaet  wA  di« 
leeted  to  pay  oat  of  the  rente  and  prafite  of  freehold  and  leaeehold  eatatee,  an  an- 
nuity of  JC900  to  the  widow  doring  her  life,  m  equal  4|aartetly  faymenta ;  the  income 
being  inaufficient  for  the  payment  of  the  annuity.  Sir  Kniffat  Bruee,  V.  G^  hMd 
that  the  arreara  doe  at  the  widow's  death  were  chargeable  on  the  eorfu*  of  the  ea- 
tatee. See  aim  Cauamajor  ▼.  Pearwon,  S  CL  Sl  Fin.  69,  where  on  a  diiibrent 
state  of  facta  from  thoee  in  the  text,  it  was  held  that  the  arreaia  in  any  giren  year, 
wre  act  to  be  made  up  oat  of  the  tniiiliiB  of  any  auooeedbg  yean. 
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Isabella  H.  Chambers  olaims  that  her  annuity  of  £60  is  to  be 
to  her  until  her  marriage,  or  until  her  sister  Graoe  becomes 
ef  full  age.  llie  legatees  of  the  surplus  income  insist  that  this 
annuity  ceased  on  the  death  of  Mrs.  Chambers. 

The  bequest  is  singularly  expressed.  Isabella  oras  about  ten 
years  old  at  the  death  of  her  father.  The  will  first  gives  her  an 
annuity  of  £40  until  she  shall  arrive  at  the  age  of  fifteen,  and 
from  that  time  until  the  death  or  marriage  of  her  mother,  it  gives 
to  her  £50  a  year  unless  she  shall  sooner  marry. 

Thus  on  this  clause  alone,  it  is  apparent  that  if  the  mother 
had  married  or  died  before  Isabella  became  fifteen,  the  annuity 
of  £60  would  never  have  come  into  existence,  and  she  would 
have  been  left  utterly  destitute  at  that  tender  age.  The  will  gave 
her  no  part  of  the  capital  until  her  marriage ;  and  unless  she  mar- 
ried, it  gavsLto  her  no  part  of  the  capital  absolutely,  so  that  she 
could  sell  or  dispose  of  it  in  anticipation  of  the  time  of  its  distri- 
bution. She  might  never  have  a  proposal  of  marriage.  So  upon 
the  construction  claimed  against  her,  we  have  the  extraordinary 
spectacle  of  a  father,  able  and  apparently  anxious,  to  make  a 
eomfortable  provision  for  his  young  daughter  first  by  a  suitable 
income  from  time  to  time,  and  finally  by  giving  to  her  half  of 
his  estate,  in  case  she  survived  till  the  time  fixed  for  its  division; 
yet  making  a  will  which,  on  two  contingencies  that  were  both  in 
his  mind,  and  were  both  likely  to  occur,  would  leave  that  daugh- 
ter at  the  age  of  fifteen  without  a  shilling  for  her  support,  and 
deprived  of  all  benefit  from  her  father's  estate  for  the  ensuing 
fifteen  years,  unless  she  could  obtain  a  husband  in  the  mean  time 
and  thereby  entitle  herself  to  the  £1000  provided  to  be  paid  to 
her  on  her  marriage. 

It  is  impossible  to  believe  that  this  was  the  actual  intention  of 
the  testator.  Still  if  the  language  of  the  will,  when  construed 
upon  all  its  pitrts,  expresses  that  intention,  it  must  needs  be  so 
declared  and  enforced. 

There  is  another  singularity  upon  this  construction,  which  is 
that  the  testator  should  have  placed  the  cessation  of  his  daughter's 
annuity  upon  two  such  events,  as  the  marriage  and  death  of*  his 
widow.  He  seems  to  have  thought  that  his  wife  might  marry 
again,  and  he  cut  off  her  annuity  upon  her  so  doing.    He  could 
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scarcely  have  failed  to  perceive  that  such  second  marriage,  while 
it  deprived  her  of  the  means,  would  also  diminish  her  dispontioni 
to  aid  in  the  support  of  her  children.  And  her  death  would  ne* 
cessarily  cut  off  all  aid  to  her  children,  if  her  annuity  should 
continue  till  that  time. 

We  are  led  to  expect  in  his  will  some  guide  to  his  intention, 
farther  than  that  contained  in  the  bequest  upon  which  I  have 
commented. 

In  the  general  scope  of  the  will,  there  is  no  indication  of  any 
design  on  the  part  of  the  testator  to  do  less  for  Isabella,  than  he 
does  for  his  youngest  daughter  Grace.  Their  annuities  are  the 
same  during  the  corresponding  periods  of  their  youth ;  the  mar- 
riage gift  is  the  same  to  each ;  and  they  are  to  share  equally  in 
the  ultimate  distribution  of  the  estate.  Every  clause  in  the  will 
indicates  pure  and  entire  equality  between  them,  unless  it  be  dis^ 
turbed  by  the  construction  asked  by  the  surplus  legatees. 

Now  the  provisions  as  to  Grace  are  these.  She  is  to  have 
£20  annually  till  she  is  ten  years  old,  £40  from  thence  till  she 
becomes  fifteen,  and  £50  from  thence  till  she' becomes  twenty- 
one,  and  until  the  death  or  marriage  of  the  widow,  unless  Grsoe 
should  sooner  marry. 

Thus  a  sure  income  was  provided  for  her  till  her  marriage,  or 
till  the  time  of  distribution.  Following  this  in  the  will,  is  the 
provision  for  the  marriage  of  Isabella ;  which  is,  that  in  case  she 
onarries  previous  to  the  time  of  the  final  distribution,  the  execu- 
tors are  to  advance  to  her  out  of  the  capital  £1000  on  the  day  of 
her  marriage,  or  as  soon  thereafter  as  she  shall  arrive  at  the  age 
of  twenty-one  years,  when  her  said  annuity  shall  cease.  This 
clause  shows  that  there  was  no  intention  to  have  the  annuity 
cease  upon  any  contingency  connected  merely  with  the  death 
or  marriage  of  Mrs.  Chambers. 

The  provision  for  the  marriage  of  Omce,  succeeds  that  for 
Isabella,  and  is  in  the  same  words. 

The  codicil  furnishes  further  and  conclusive  evidence  that  the 
testator-had  no  thought  of  cutting  off  Isabella's  income  at  fifteen, 
in  case  his  wife  died  or  married  before  she  attained  that  age.  It 
declares  that'fcMT  the  purpose  of  having  his  two  daughters,  Isa- 
bella and  Grace  belter  educated^  he  wills  and  bequeaths  to  each' 
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£20,  payable  semi-annually,  in  addition  to  the  aforesaid  annui- 
Uesy  until  each  of  thera  arrives  at  the  age  of  twenty  years. 

The  codicil  declares  an  intention  that  the  annuity  of  £60  be« 
fore  given  to  Isabella,  should  not  be  determinate  on  the  death  or 
marriage  of  the  wife  of  the  testator.  The  only  other  events 
with  which  it  was  connected  in  the  will,  were  the  payment  of 
her  marriage  portion  and  the  division  of  the  estate. 

I  think  the  true  construction  of  the  will  is  this : 

Isabella,  exclusive  of  the  £20  in  the  codicil,  was  to  have  £40 
annually  till  she  became  fifteen ;  and  £60  annually  from  thence 
until  the  division  of  the  estate.  But  if  she  married  before  that 
time,  then  upon  her  marriage  if  she  were  of  full  age,  or  on  her 
becoming  twenty-one  years  of  age  if  she  married  while  a  minor, 
she  should  receive  £1000  from  the  executors,  and  thereupon  her 
annuity  should  cease. 

The  testator  as  a  British  subject,  directing  his  annuities  to  be 
paid  in  London,  doubtless  had  in  view  the  English  rate  of  inter- 
est; and  the  interest  at  five  per  cent,  on  £10U0,  would  continue 
Isabella's  income  after  her  marriage,  without  alteration,  until  the 
time  of  the  final  division. 

Probably  there  was  an  accidental  omission  of  the  words 
<<  until  my  youngest  daughter  Grace  shall  arrive  at  the  age  of 
twenty-one  years  and,''  before  the  words  ^' until  the  death  or 
marriage  of  my  said  wife,"  in  the  paragraph  of  the  will  which 
grants  the  annuity  to  Isabella.  These  words  would  make  it 
precisely  like  the  subsequent  gift  of  the  like  annuity  to  Grace. 
The  intention  is  sufficiently  apparent  from  the  residue  of  the 
will,  to  enable  the  court  to  uphold  the  legacy  and  carry  out  the 
design  of  the  testator. 

I  refer  to  Sherratt  v.  Beniley,  (2  M.  &  Keen,  149,)  for  an  apt 
instance  of  the  rejection  of  words  used  in  a  will,  which  were 
incompatible  with  the  general  intention  collected  from  the  whole 
wiU. 

In  my  judgment,  Isabella  Chambers  is  entitled  to  receive  her 
annuity  until  her  marriage,  or  until  the  final  division  of  the  es- 
tate, if  she  shall  remain  unmarried  till  that  time. 

The  annuities  are  to  be  paid  in  London  in  British  sterling 
money.    Payment  here  for  legatees  there,  in  the  currency  of  the 
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Uoited  States,  will  not  be  a  compliance  with  the  testator's  direc- 
tion. It  is  not  like  the  case  of  a  creditor  suing  in  our  courts  for 
the  recovery  of  a  debt.  In  those  cases  the  money  recovered 
becomes  payable  here.  Here  the  trustees  are  asking  the  di* 
rection  of  the  court  in  the  discharge  of  their  trust ;  and  they 
can  discharge  this  part  of  it,  only  by  paying  the  sums  directed, 
and  in  the  manner  directed,  by  the  will.  In  order  to  make  such 
payment,  they  must  apply  so  much  of  the  fund  as  is  requisite 
to  purchase  exchange  on  London  for  the  amount  there  paya- 
ble. If  payment  is  to  be  made  to  parties  here,  it  must  be  in  the 
pound  sterling  at  par. 

Decree  accordingly,  with  costs  to  the  respective  parties  out  of 
the  fund. 


6.  Brinckerhoff  v.  Lawrence,  Administrator  &c.,  and  J.  L. 

Brinckerhoff. 

G.aflserted  elaima  aguiiit  two  brothers  who  were  partnen,  m  well  m  their  own 
right,  af  executors  of  his  father's  estate,  and  a  legal  controrersy  was  likely  to  en- 
sne.  D.,  his  mother,  who  was  the  assignee  of  two  bonds  given  by  G.  to  the  two 
brotheis,  two  yean  before  her  death  attached  to  the  bonds  a  writing  signed  by 
her,  expressing  her  desire  to  prevent  such  a  controversy  after  her  death,  and  S» 
recting  the  bonds  to  be  cancelled  on  G/s  exeenttng  a  discharge  of  all  demandi  to 
his  father's  execators  and  to  each  of  his  brothers  and  sisters ;  and  if  he  should  re- 
Aise,  then  the  bonds  were  to  be  made  a  set-off  against  any  such  demandi,  bat 
they  were  never  to  be  put  in  suit  agamst  him.  The  bonds  and  writing  were  in 
D.'s  possession  at  her  death,  and  there  was  no  evidence  of  their  havbg  ever  been 
out  of  her  possession,  or  of  any  formal  delivery  of  the  writing  by  her. 

Held,  in  a  snit  against  her  administrator,  that  the  bond  should  be  delivered  up  toG. 
on  his  executing  the  discharges  specified  in  the  writing  signed  by  D. 

Also  that  the  instrument  could  not  be  sustained  as  a  ilonatio  mortis  eausOf  nor  on 
the  ground  of  an  appointment,  or  as  a  direction  to  her  legal  representativM ;  but 
that  it  was  rather  the  discharge  or  forgiveness  of  a  debt 

It  seems  there  is  a  distinction  between  donatiomi  nnacoompanied  by  delivwy,  where 
the  object  is  to  forgive  a  debt ;  and  those  in  which  the  donor's  apparent  intent  is 
to  transfer  property,  either  in  his  possession  or  by  means  of  his  own  note  or  bond. 

An  averment  of  the  execution  of  a  deed  or  writing,  imports  delivery,  as  weO  as 
signing. 

The  strong  exprcsnoni  m  the  books  of  th«  eommon  law,  agUMt  saitafaiing  dsoft* 
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UoBSy  ekher  nurtU  emtsa  or  mttr  vwo$9  without  tndition  Or  ftetnal  deli^eryi  are 
owing  to  auch  gifts  beiog  uraaily  claimed  on  parol  evidenoOh 

Where  the  intent  of  the  donor  is  proved  under  his  own  hand,  a  delivery  will  be  pre>> 
sumed  from  slight  circumstances. 

The  retention  of  the  deed  or  instrument  by  the  donor,  does  not  impair  its  validity, 
nnlefls  there  be  dear  and  decisive  proof  that  he  never  parted  or  intended  to  part 
with  its  possession. 

Though  courts  of  justice  ought  never  to  strain  a  point  of  law  to  relieve  a  case  of 
hardship,  or  to  support  a  claim  however  meritorious ;  equity  should  strive  to  vali- 
date an  instrument,  evidently  designed  to  be  made  efTectual  by  the  party,  which 
proceeded  not  merely  on  a  good  consideration,  but  on  that  of  settling  and  avoid* 
ing  family  broils  $  if  the  principles  of  Iaw>  or  the  force  of  jndioial  decisions  wilt 
sanction  a  decree  in  its  support. 
January  17 ;  March  7,  1845. 

Th£  bill  in  this  cause  was  filed  October  6th,  1842,  by  George 
Brinekerhoff  against  John  L.  Lawrence,  administrator  of  Doro- 
thea Brinekerhoff,  and  James  L.  Brinekerhoff  as  survivor  of  him- 
self and  Abraham  Brinekerhoff,  Jr.  Mrs.  B.  was  the  mother  of 
George,  Abraham  and  Jam^s.  The  object  of  the  suit  was  to  have 
delivered  up  and  cancelled,  two  bonds  executed  by  George  B.  to 
Abraham  and  James ;  one  for  $3268  27,  dated  March  3,  1823, 
and  the  other  for  $1900  dated  May  10, 1823 ;  both  of  which  were 
payable  on  demand,  with  interest  half-yearly. 

It  appeared  that  in  1823,  and  for  several  years  before,  Abra-> 
bam  and  James  were  partners  in  trade  in  the  city  of  New  York, 
imder  the  name  of  Abraham  Brinekerhoff,  Jr.  &  Co.,  and  that  the 
complainant  had  many  dealings  and  transactions  with  the  firm^ 
and  for  several  years  was  their  attorney,  solicitor  and  counsel. 

The  father  of  these  parties,  Abraham  Brinekerhoff,  died  in 
March,  1823,  seised  and  possessed  of  a  lai^e  estate,  and  leaving 
a  last  will  and  testament,  by  which,  amongst  other  things,  he 
gave  to  his  wife  Dorothea,  an  annuity  of  $6000  during  her  life,  and 
made  her  executrix,  and  his  sons  Abraham  and  James  together 
with  John  S.  Schemerhorn,  his  executors. 

On  the  28th  of  October,  1823,  Abraham  and  James  B.,  trans- 
ferred and  delivered  to  their  mother  as  a  payment  by  them  as 
executors  towards  her  annuity,  George  B.'s  bond  of  $1900;  and 
on  the  31st  of  December,  1826,  they  transferred  and  delivered  to 
her  in  like  manner  and  on  the  same  account,  his  bond  of 
#8268  27. 
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Soon  after  the  death  of  their  father,  difficulties  and  coutroversies 
arose  between  the  complainant  and  his  brothers,  which  were 
never  adjusted  or  reconciled. 

The  complainant  made  large  claims  against  them  for  profes. 
sional  services,  and  the  proofs  in  the  suit  estabUshed  the  validity 
of  such  claims.  There  had  been  a  settlement  between  him  and 
his  brothers  firm  in  1821.  Many  of  the  services  however  were 
rendered  after  that  time.  There  were  counter  charges  on  the 
other  side,  but  the  precise  state  of  the  matter,  either  aside  from 
the  bonds  or  including  them,  was  not  shown.  George  B.  alleged 
in  his  bill,  that  his  just  demands  against  his  brothers  individually 
and  as  executor  of  his  father,  were  fully  equal  to  all  their  claims 
against  him,  including  the  bonds.  He  waslgnorant  of  the  trans- 
fer of  the  bonds  to  his  mother,  until  some  years  after  her  death, 
,  and  no  demand  of  payment,  or  assertion  of  claim  upon  them, 
was  made  from  the  time  they  were  given,  until  August,  1842; 
when  her  administrator  commenced  %i  suit  on  them  in  the  Su- 
preme Court,  in  the  name  of  James  L.  B.,  as  smrivor  of  himself 
and  Abraham  Brinckerhoff,  Jr.,  who  died  in  1828. 

Mrs.  B.'s  administrator,  who  was  appointed  in  1842,  received 
the  bonds  from  the  bands  of  James  L.  B.,  as  a  part  of  his  mother's 
assets  with  a  writing  attached  to  them,  signed  by  her,  in  the 
words  and  figures  following, 

«  Whereas  I  am  desirous  of  preventing  any  legal  controversy 
after  my  death,  between  the  members  of  my  family,  if  in  my 
power.  And  whereas,  I  hold  the  annexed  bonds  and  evidences 
of  debt  against  my  son  George  Brinckerhoflf ;  I  hereby  direct  the 
said  bonds  and  evidences  of  debt,  to  be  cancelled  upon  his  or 
his  legal  representatives  executing  a  good  and  sufficient  discharge 
to  the  executors  of  my  husband's  estate,  and  also  good  and  suffi- 
cient discharges  to  each  of  his  brothers  and  sisters,  or  their  beira^ 
of  all  demands  whatever  against  them.  And  in  case  he  should 
refuse  so  to  do,  I  direct  these  bonds  and  evidences  of  debt  to  be 
made  a  set-off  against  any  such  demands,  but  they  are  never  to 
be  put  in  suit  against  him. 

"  New  York,  Jan.  21st,  1832.  Dorothea  BHnekerhoff/' 

Mrs.  B.  died  on  the  26th  of  July,  1834.  She  left  a  will,  which 
was  subsequently  set  aside,  after  several  years  contestation,  fer 
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the  waot  of  a  proper  execution  and  publication ;  (see  Brincker^ 
hofy.  Remsen,  8  Paige,  49  L,  and  26  Wendell,  326;)  and  Mr. 
Lawrence  became  her  administrator.  After  the  suit  on  the  bonds 
was  commenced,  the  com[^nant  offered  to  the  administrator  to 
execute  and  deliver  such  discharges  as  were  expressed  in  Mrs. 
B.'s  writing  annexed  to  the  bonds,  and  to  pay  the  costs  incurred, 
on  the  bonds  being  cancelled.  This  offer  was  declined  by  the 
administrator,  under  the  advice  of  his  counsel. 
The  cause  came  to  a  hearing  on  the  pleadings  and  proofs.  ^ 

O.  Brinekerhoffjixk  person,  and  O.  Waod^  for  the  complainant 

/  S.  Lawrence  and  D.  B.  Ogden,  for  J.  L.  Lawrence,  admin- 
istrator, &c 

AH  S.  Bidwell^  for  J;  L.  Brinckerhoff. 

The  Assistant  Yice-Chancellor. — The  objection  that 
the  defence  to  these  bonds  is  a  legal  question,  and  the  complain- 
ant's remedy  is  adequate  at  law,  is  presented  for  the  first  time,  at 
the  hearing,  and  therefore  comes  too  late. 

It  is  also  objected  that  the  whole  case  as  now  exhibited,  upon 
the  instrument  signed  by  Mrs.  Brinckerhoff,  has  been  decided  by 
the  Supreme  Court,  in  favor  of  her  administrator. 

If  this  be  so,  I  ought  not  to  examine  the  case ;  and  my  first 
inquiry  will  be  into  that  subject.  The  obligor  in  his  defence  to 
the  two  bonds  in  the  Supreme  Court,  set  forth  in  a  plea,  the 
transfer  of  the  bonds  to  Mrs.  B.,  that  he  had  claims  and  demands 
as  well  against  the  executors  of  his  father,  (of  whom  she  was 
one,)  as  against  the  representatives  of  the  deceased  obligee,  and 
J.  L.  Brinckerhoff,  the  surviving  obligee ;  and  that  thereupon 
Mrs.  B.  from  the  motives  and  for  the  consideration  and  reasons 
which  are  therein  expressed,  made  and  executed  the  instmment 
in  question.  That  after  her  death,  the  obligor  tendered  the  re- 
leases which  are  called  for  by  that  instrument,  and  required  a 
delivery  of  the  bond  from  her  administrator,  who  declined  to 
deliver  it  up.  And  that  thus  Mrs.  B.  by  that  instrument,  appro- 
{iriated  and  applied  those  claims  and  demands  of  the  obligor^  in 
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and  to  the  liquidation  and  payment  of  the  bonds,  upon  auch 
releases  being  made ;  and  by  reason  of  the  premises  the  bonds 
were  fully  paid,  satisfied  and  discharged. 

To  this  plea  there  was  a  demurrer,  and  the  court  gave  judg- 
ment against  the  plea.  The  plea  was  certainly  anomalous.  It 
was  a  special  solvii  post  dtem^  in  which  the  pleader  instead  of 
setting  forth  the  simple  fact  of  payment,  and  relying  upon  this 
special  matter  as  evidence  to  support  it,  has  pleaded  the  eridenca 
itself  and  averred  that  the  matter  constituted  payment.  The 
evidence  thus  pleaded  does  not  show  an  actual  payment,  what- 
ever a  jury  might  reasonably  infer  from  it,  if  presented  to  them 
as  proof  of  payment 

The  opinion  of  the  Chief  Justice  on  the  demurrer,  is  very 
brief  and  notices  but  two  points.  He  says  that  it  is  a  radical 
defect  in  the  plea  that  no  delivery  of  the  instrument  signed  by 
Mrs.  B.  is  averred.  In  this  I  most  respectfully  suggest,  the 
learned  judge  erred.  The  averment  in  the  plea  is  that  she  exe- 
cuted it,  which  imports  delivery  as  well  as  aignii:\g.  (See  CecU 
V.  Butcher,  2  J.  &  W.  571.) 

The  other  point  adverted  to,  is  that  the  instrument  is  not  valid 
as  a  donatio  mortis  causa*  Of  this  there  can  be  no  doubt,  and 
it  is  not  claimed  to  operate  in  that  mode. 

The  question  presented  by  this  bill  was  therefore  not  before 
the  Supreme  Court,  and  I  do  not  understand  their  decision  as 
bearing  upon  it  in  any  manner. 

The  complainant  in  the  first  instance,  relies  upon  the  instni* 
ment  as  a  valid  equitable  appointment,  in  the  nature  of  a  dona* 
tion  mortis  causa,  and  founded  upon  the  same  principle. 

In  support  of  this  position,  he  cited  Lawson  v.  Lawaon,  (1  P. 
Will.  441,)  where  the  Master  of  the  Rolls  held  a  gift  of  a  bill  for 
£100  drawn  by  the  testator  in  his  last  sickness  upon  his  gold- 
smith, in  favor  of  his  wife,  to  be  good  and  to  operate  as  an  ap- 
pointment, and  that  it  amounted  to  a  direction  to  his  executors 
to  appropriate  the  £100  to  his  wife's  use.  It  appears  that  the 
bill  was  indorsed  by  the  testator  himself  to  be  for  moivning,  and 
it  might  well  be  upheld  as  a  t^tamentary  disposition.  Lord 
Loughborough  thought  that  was  the  ratio  decidendi  of  the  case 
pi  I^awson^  as  appears  by  his  observations  upon  it  in  Tate  n 
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Hubert^  (2  Ves.  jr.  120, 121.)  On  any  other  ground,  it  is  op- 
posed to  the  decision  in  the  case  ^  last  cited,  and  to  subsequent 
decisions. 

The  other  case  relied  upon  under  this  head,  (  Wekett  r.  Raby,) 
1  will  notice  elsewhere. 

Swinburne  says,  there  are  three  kinds  of  legacies  of  the  nature 
of  donatio  mortis  cauaa^  two  of  which  are  clearly  gifts  inter 
vivos  at  common  law.  (Swinb.  on  Wills,  57,  cited  in  1  Roper 
on  Leg.  1.  (26.) )  One  of  these  is  sometimes  cited  to  sustain  a 
gift  without  delivery,  viz :  Where  a  person  not  terrified  by  the 
apprehension  of  any  present  peril,  but  moved  by  the  general 
consideration  of  man's  mortality,  makes  a  giftw  It  will  be  per- 
ceived that  this  after  all,  leaves  it  to  be  settled,  what  will  make  a 
gift  valid.  In  the  civil  law,  some  gifts  were  valid  without  deliv- 
ery, but  not  so  in  the  common  law.  Swinburne  was  i  doctor  of 
the  civil  law,  and  his  treatise  is  principally  compiled  from  that 
source  and  the  canon  law.  Lord  Loughborough  shows  in  Tate 
V.  Hubert  before  cited,  (2  Ves.  jr.  118,  119,)  that  Swinburne  was 
not  accurate  in  his  definitions  on  this  class  of  gifts ;  and  Lord 
Hardwicke  in  his  masterly  judgment  in  Ward  v.  Turner^  (2 
Yes.  sen.  438  to  442,)  says  that  by  the  civil  law  as  received  and 
allowed  in  England,  and  so  by  the  law  of  England,  tradition  or 
delivery  is  essential  to  all  gifts  made  in  contemplation  of  death, 
whether  immediately  or  remotely  expected. 

I  do  not  jsee  that  the  instrument  can  be  sustained  on  the  ground 
of  appointment  or  direction  to  Mrs.  B.'s  representatives. 

In  the  next  place,  can  the  court  enforce  it  as  an  instrument 
winch  was  once  ddivered,  and  then  retained  by  Mrs.  B.  in  her 
own  possession  ? 

n^he  argument  on  the  part  of  the  defendant,  conceded  that  if 
4fae  writing  had  been  delivered,  it  would  have  been  operative  to 
discharge  the  bonds  on  the  condition  being  performed.  And  on 
•uch  delivery  it  would  have  been  valid  in  her  lifetime. 

The  only  word  in  it  which  is  indicative  of  a  future  operation 
is  **  direct  f  and  that  word  is  not  addressed  to  the  representatives 
x>f  Mrs.  B.    It  is  true  the  instrument  recites  that  she  is  desirous 
of  preventing  any  legal  controversy  after  her  death  between  the 
anembers  of  her  &mily,  if  in  her  power ;  but  the  means  which 
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she  therein  designed  to  use,  and  all  the  objects  which  the  instru- 
ment shows  that  she  had  in  view,  were  capable  of  immediate 
accomplishment. 

Therefore  if  it  were  in  fact  delivered,  it  may  he  upheld  as  a 
valid  present  gift  or  forgiveness  of  the  debt,  ititer  vivos.  Indeed, 
if  it  were  to  be  future  in  its  operation,  several  of  the  cases  to  which 
I  will  presently  refer,  show  that  it  would  nevertheless  be  valid 
if  it  were  delivered. 

Then  I  meet  the  strong  position,  that  there  is  no  evidence  of 
its  ever  being  delivered  by  Mrs.  Brinckerhoffl 

There  certainly  is  no  direct  testimony  that  the  paper  was  ever 
formally  delivered  to  any  person,  or  that  it  ever  was  out  of  her 
hands.  But  courts  often  infer  a  delivery,  and  leave  it  to  juriea 
to  presume  one,  from  circumstances,  when  the  instrument  comes 
from  the*  possession  of  the  party  by  whom  it  was  signed,  and 
where  there  is  no  evidence  whatever  of  his  having  parted  with 
its  custody  when  it  was  signed  or  subsequently. 

There  are  many  strong  expressions  in  the  books  of  the  com* 
mon  law,  against  sustaining  donations,  either  mortis  causa  or 
inter  vivos^  without  actual  delivery.  TheVeason  of  this  is,  that 
gifts  of  both  classes  are  usually  claimed  upon  parol  evidence,  un- 
sustained  by  any  writing ;  and  the  courts  have  uniformly  set 
their  faces  against  such  claims,  on  account  of  the  great  danger  of 
perjury. 

Where  the  intent  of  the  donor  is  proved  under  his  own  hand, 
there  is  no  such  danger ;  and  the  courts  have  accordingly  pre- 
sumed a  delivery  in  support  of  the  gift,  on  slight  evidence. 

In  the  first  place,  the  principle  is  the  same  as  that  laid  down 
by  Chancellor  Kent,  when  speaking  of  a  voluntary  settlement, 
upon  a  daughter,  which  was  found  in  the  possession  of  the 
grantor ;  '*  It  is  always  binding  in  equity  upon  the  grantor,  unless 
there  be  clear  and  decisive  proof,  that  he  never  parted,  nor  in* 
tended  to  part,  with  the  possession  of  the  deed ;  and  even  if  he 
retains  it,  the  weight  of  authority  is  decidedly  in  fiivor  of  its  va- 
lidity, unless  there  be  other  circumstances,  besides  the  mere  fact 
of  his  retaining  it,  to  show  that  it  was  not  intended  to  be  absolute.* 
{Souverbyo  v.  Arden^  IJ.  C.  R.  266.) 

A  reference  to  some  of  the  authorities  will  show  the  apfdicap^ 
tion  of  the  principle. 
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In  Barlow  and  mfe  v.  Heneage\  Prec.  in  Ch.  210,  the  fiither 
signed  a  voluntary  settlement  and  also  a  bond,  to  trustees,  in  far 
vor  of  his  two  daughters,  but  kept  both  deed  and  bond,  and 
received  the  rents  of  the  estate  included  in  the  settlement,  until 
his  death.  It  was  object^  that  the  deed  and  bond  were  both  vol- 
untary, and  always  kept  by  the  father  in  his  own  hands ;  but  the 
Lord  Keeper  held  that  they  were  valid. 

In  Clavering  v.  Claveringy  2  Yern.  473,  a  voluntary  settle* 
ment,  made  in  1684,  never  delivered  out,  or  published  by  the 
grantor,  but  kept  by  him  and  found  among  his  papers  after  his 
deaih,  was  held  to  prevail  over  a  subsequent  settlement  made  in 
1690,  and  over  the  will  of  the  grantor.  And  the  decree  was  af- 
firmed in  the  House  of  Lords.    (7  Bro.  P.  C.  410,  Tomlin's  ed.) 

Lady  Hudson's  Case,  referred  to  by  Lord  Keeper  Wright,  in 
2  Yern.  476,  is  similar,  and  the  instrument  was  held  valid. 

In  Jhhnstm  v.  /^miihj  1  Yes.  sen.  314,  a  &ther  made  a  deed  of 
gift  to  his  natural  daughter,  of  all  his  mortgages,  securities  and 
debts  due  to  him.  He  never  delivered  the  deed,  and  he  continued 
to  treat  the  securities  as  his  own ;  collecting,  changing  them,  &c. 
This  was  held  valid,  upon  the  relationship  and  considerations 
for  it  existing  between  the  parties ;  but  the  daughter  was  le* 
quired  to  elect  between  that  and  a  subsequent  voluntary  provision 
made  by  the  donor. 

In  Antrobus  v.  Smiihj  12  Yes.  39,  which  is  sometimes  cited 
on  the  other  side,  the  court  laid  stress  upon  the  declared  inten- 
tion of  the  donor  to  substitute  a  marriage  portion  for  the  gift 
which  was  in  question.  So  that  there  was  not  only  no  delivery, 
and  no  intention  to  part  with  the  control,  but  there  was  positive 
evidence  of  a  contrary  intent  And  in  that  case  the  instrument 
itself  was  incomplete  without  some  further  act  of  the  donor  in 
transferring  the  stock 'embraced  in  the  gift 

In  Uniacke  v.  CfUeSj  2  Molloy,  267,  where  the  deed  of  gift  was 
executed,  but  always  remained  in  the  donor's  possession  and  was 
destroyed  by  her ;  the  court  at  first,  sent  it  to  a  jury  to  try  the 
question  whether  the  deed  was  duly  executed.  The  jury  found 
that  it  was  duly  executed.  It  was  however  to  take  effect  on  the 
donor's  death,  and  was  of  a  chose  in  action.    Upon  this  and  her 
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keeping  it  in  her  custody,  it  was  held  that  it  was  intended  to  be 
revocable  and  that  she  had  revoked  it. 

In  Exton  v.  Scott^  6  Simons,  31,  A.  who  had  privately  received 
and  used  moneys  of  B.,  secretly  and  without  any  communica- 
tion with  B.,  prepared  and  execute  a  mortgage  to  B.  for  the 
amount.  The  execution  was  in  A.'s  private  office,  when  no  one 
was  present  but  his  clerk,  who  attested  the  execution,  and  A. 
kept  it  secret  during  bis  life,  and  died  insolvent  twelve  years 
after  its  execution ;  the  mortgage  never  having  been  out  of  his 
possession.  The  court  held  that  there  being  no  evidence  that  it 
was  executed  conditionally,  it  took  effect  from  its  execution  and 
was  good  against  A.'s  creditors. 

In  Fletcher  v.  Fletcher^  8  Lond.  Jur.  Rep.  1040,  before  Yioe- 
Chancellor  Wigram,(a)  the  court  sustained  as  a  debt,  a  voluntary 
covenant,  which  the  testator  had  made  in  favor  of  natural  chil- 
dren. He  had  made  a  formal  execution  of  it  before  bis  solicitor, 
but  took  and  kept  the  deed  till  his  death,  and  its  existence  was 
not  known  either  to  the  trustees  named  in  it,  or  the  parties  inter- 
ested, until  after  his  death. 

(See  also  Sear  v.  Aehwell^  3  Swanst  411,  n.  and  Worrall  v« 
JacfA,  3  Men  266,  270.) 

The  conclusion  of  Sir  Thomas  Plumer,  Master  of  the  Rolls,  in 
Cecil  V.  Butcher^  2  J.  &  W.  678,  shows  the  limitations  under 
which  equity  proceeds  in  rejecting  these  gifts.  Cases  not  within 
those  limitations  would  of  course  be  maintained  according  to  his 
judgment.  After  stating  the  difficulty  of  extracting  a  principle 
from  the  authorities,  he  says  there  is  a  great  preponderance  of 
authority  in  support  of  the  proposition,  that  <<  in  a  case  where  a 
voluntary  deed  is  made  without  the  knowledge  of  the  grantee 
when  it  is  made,  for  a  special  purpose  for  which  it  was  never  re- 
quired to  be  made  use  of,  when  it  has  been  kept  in  the  hands  of 
the  grantor  without  ever  being  acted  on,  a  court  of  equity  will  not 
lelieve  upon  it" 

The  case  of  Orangiae  v.  Arden^  10  Johns.  292^  is  a  strcmg 
authority  on  the  question.    The  &tber  purchased  a  ticket  in  a 


(a)  Now  reported  also  in  4  Haroi  67. 
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lottery,  on  which  he  wrote  the  name  of  his  daughter,  then  a  child, 
and  he  declared  it  was  bought  for  her.  The  ticket  drew  a  large 
prize,  which  the  father  received,  and  used  in  his  trade.  He  often 
said  the  prize  was  his  daughter's  and  the  money  was  hers  with  the 
profit  upon  its  use ;  but  neither  the  ticket,  or  its  proceeds  were  ever 
in  her  possession.  The  Supreme  Court  held  that  the  jury  might 
from  these  facts  infer  a  delivery  of  the  gift,  and  on  a  case  subject 
to  the  opinion  of  the  court,  gave  judgment  in  accordance  with 
that  inference.  (See  also,  Davis  v.  Davis,  1  Nott  &  McCord's 
R.  226,  note,  b.) 

It  will  be  perceived  that  a  delivery  is  inferrible  from  slight  cir- 
cumstances ;  and  where  an  actual  delivery  is  shown,  it  may  be 
of  the  merest  formal  character.  A  simple  signature,  and  hand- 
ing the  instrument  to  the  solicitor  who  prepared  it,  or  giving  it  to 
a  clerk  to  attest  it,  and  then  taking  it  back  and  always  keeping 
it|  is  held  conclusive,  without  any  attendant  circumstance  what 
ever. 

So  it  is  not  necessary  that  the  gift  shall  lake  effect  immedi- 
ately, but  if  there  be  a  delivery,  the  gift  is  valid  although  contin* 
gent,  or  not  intended  to  take  effect  till  after  the  death  of  the  do- 
nor. {Peek  V.  Parrotj  1  Ves.  sen.  236 ;  Johnson  v.  Smithy  be- 
fore cited  and  S.  C  Belt's  Supplement  to  Yes.  sen.  164;  Powel 
T.  Cleaverj  2  Bro.  Ch.  Ca.  499,  602.) 

In  this  instance,  there  are  many  circumstances  in  support  of 
the  presumption  of  a  delivery  of  the  instrument  in  such  a  form 
as  to  make  it  valid ;  not  to  the  complainant,  but  to  the  person 
who  prepared  it ;  or  a  similar  formal  delivery. 

It  was  not  a  testamentary  disposition,  nor  was  there  any  ap- 
parent intention  to  preserve  by  means  of  the  bonds,  any  further 
control  over  the  complainant.  Its  whole  consideration  and  in- 
ducements were  then  in  existence,  and  were  founded  on  events 
already  passed.  The  instrument  shows  that  Mrs.  B.  knew  her 
son  George  had,  or  claimed  to  have,  demands  against  her  late 
husband's  executors,  and  against  her  other  sons.  It  shows^ 
either  that  there  was  already  difficulty  between  George  and  his 
brothers,  or  that  the  embers  of  a  controversy  were  already  glow* 
ing  and  likely  to  burst  into  a  flame.  Her  design  was  to  extin- 
gnish  those  eihbers,  by  having  George  release  all  his  claims ;  and 
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to  induce  such  a  release,  by  forgiviDg  to  him  the  bonds  in  quea* 
tion.  This  did  not  look  to  the  future.  The  case  before  me 
shows  that  she  could  scarcely  have  imagined  that  any  future 
dealings  or  claims  were  to  grow  up  between  him  and  her  other 
childreUi  and  the  improbability  that  the  condition  in  the  instru- 
ment was  to  operate  upon  any  such  claims.  She  had  placed  in 
that  condition,  all  the  power  and  control  that  she  intended  to 
have  over  the  bond  debt  When  the  condition  was  complied 
with,  her  intent  would  be  fully  accomplished.  She  declared  em- 
phatically, that  the  bonds  were  never  to  be  put  in  suit  against 
this  complainant 

There  is  no  reason  to  doubt  upon  the  facts  disclosed,  but  thai 
Mrs.  B.'s  intention  was,  to  make  an  absolute  and  final  disposition 
of  these  bonds ;  and  that  she  had  no  intention  to  do  any  further 
act  on  her  part,  or  to  attach  any  other  qualification  or  condition 
to  their  discharge,  than  that  expressed  in  the  instrument  which 
she  signed.  These  circumstances  are  very  strong  to  prove  a 
formal  execution  or  delivery;  as  may  be  seen  by  the  Lord 
Keeper's  observations  in  Ward  v.  Lant^  Free,  in  Ch.  183,  and 
those  of  the  Blaster  of  the  Rolls  in  Hooper  v.  Ooodwioj  1  Swanst 
491.  In  one  of  these  cases,  there  was  shown  to  be  an  intention 
that  the  writing  should  not  take  eflfect,  and  in  the  other  there  was 
a  further  act  to  be  done  by  the  donor,  which  he  was  preparing  to 
do,  but  never  effected. 

The  authorities  upon  the  subject  of  gifts  inter  vivos,  are  cer- 
tainly somewhat  inconsistent,  and  the  principle  of  some  of  the 
cases  difficult  to  appreciate. 

But  having  regard  to  the  preponderance  of  authority,  and  the 
force  of  the  circumstances  attending  this  instrument,  I  should  feel 
bound  to  direct  an  issue  upon  the  question  of  its  delivery,  if  the 
case  turned  wholly  upon  that  point 

In  the  case  of  Pye,  Ex  parte  and  Dubost^  Ex  partem  18  Yes. 
140, 160,  the  testator  had  written  to  his  agent  at  Paris  to  buy  an 
annuity  of  £100  for  a  person  who  had  been  his  mistress,  and  to 
draw  on  him  for  the  purchase  money.  The  agent  bought  the 
annuity  accordingly,  but  took  it  out  in  the  name  of  the  testator, 
because  the  lady  was  demnged.  The  testator  soon  after  sent  to  the 
agent,  a  power  of  attorney  to  transfer  the  annuity  to  her,  but  died 
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before  the  agent  made  the  transfer.  Thus  there  was  a  full  inten* 
tion  to  make  an  absolute  gift,  and  the  testator  had  signed  all  re- 
quisite papers,  but  there  was  no  delivery  of  the  subject  matter  of 
the  gift  Lord  Eldon  sustained  it  however,  on  the  ground  thai 
the  testator  had  committed  to  writing  a  sufficient  declaration  that 
he  held  that  part  of  his  personal  estate,  (the  annuity,)  in  trust  for 
the  annuitant. 

The  case  under  consideration  is  analogous,  if  there  were  any 
execution  of  the  writing  by  Mrs.  Brinekerhoff.  This  doctrine  ot 
a  trust  has  been  applied  in  other  instances  where  there  was  no 
delivery  of  the  things  bestowed,  or  the  covenants  being  volun- 
tary, could  not  be  enforced.  But  1  find  no  authority  for  it,  where 
the  writing  on  which  it  rests,  has  not  had  a  formal  execution,  so 
that  it  does  not  aid  this  case  independent  of  the  question  of  the 
delivery  of  the  instrument 

Courts  of  justice  ought  never  to  strain  a  point  of  law  to  relieve 
a  case  of  hardship  or  to  support  a  claim  however  meritorious ; 
'  yet  I  think  that  a  court  of  equity  should  strive  to  uphold  and 
validate  an  instrument,  which  the  party  evidently  designed  to 
make  effectual,  and  which  was  made  not  merely  upon  the  good 
consideration  of  the  complainant's  demands  against  members  of 
her  family,  but  on  the  high  and  holy  consideration  of  settling  ex- 
isting family  broils  and  avoiding  them  ia  future ;  if  the  princi- 
ples of  law,  or  the  force  of  judicial  decisions,  will  sanction  the  de- 
cree. 

There  are  several  decisions  some  of  which  are  authoritative, 
and  others  entitled  to  entire  respect,  which  itappearstome,fully 
sustain  the  complainant's  case  upon  the  instrument  in  question. 

Without  relying  upon  the  presumption  of  its  delivery  or  formal 
execution,  I  will  proceed  to  a  statement  of  those  decisions. 

In  the  case  of  Wekett  v.  Raby,  2  Bro.  P.  C.  386,  (Tomlin's 
ed.)  there  had  been  great  intimacy  between  Mr.  Pigot,-  the  testa- 
tor, and  Raby  who  was  his  counsel.  Pigot  had  given  Raby  large 
sums,  and  Raby  had  released  him  from  all  demands.  Besides 
this,  Raby  owed  Pigot  a  bond  for  £235  6s.  In  his  last  sickness 
and  a  few  days  before  his  death,  the  testator  made  this  declaration 
touching  the  bond.  <'  I  have  Raby's  bond,  which  I  keep ;  I  don't 
deliver  it  up,  for  I  may  live  to  want  it  mora  than  he ;  but  when 
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I  die,  he  shall  ha^e  it,  he  shall  not  be  asked  or  troubled  for  it'^ 
The  bond  being  put  in  suit  after  his  death,  by  his  executrix  and 
residuary  legatee,  Raby  filed  a  bill  to  haFe  it  delivered  up,  and 
Lord  Macclesfield  decreed  it  to  be  delivered  up  to  be  cancelled* 
It  was  proved  that  the  executrix  soon  after  the  testator's  death 
virtually  promised  to  give  up  the  bond  to  Raby;  but  the  bill  pro« 
ceeded  entirely  upon  the  testator's  order  and  direction  in  his  last 
sickness.  On  an  appeal  to  the  House  of  Lords,  this  decree  was 
affirmed  February  23^  1724* 

This  case  has  been  the  subject  of  much  remark.  Sir  John 
Mitford,  then  Attorney  General,  and  Mr.  Leach,  afterwards  Yice- 
Cbancellor,  in  Bpm  v.  Oodfrejf^  4  Yes.  9,  put  it  upon  the 
ground  that  it  would  have  been  a  fraud  in  the  residuary  legatee 
to  disappoint  the  intention  of  the  testator.  They,  as  well  at 
Lord  Loughborough  in  the  same  case,  speak  of  the  legatee's  pio- 
mise  to  deliver  up  the  bond ;  but  it  will  be  observed  that  the 
answer  did  not  admit  the  promise)  and  there  was  no  proof  to  that 
effect,  except  in  answer  to  a  naked  solicitation  of  Raby  to  her, 
to  give  it  up  out  of  friendship,  without  making  any  reference  to 
the  testator's  gift,  or  claiming  any  right  to  have  it  cancelled. 

Aston  V.  Pye^  6  Yes.  351,  note  b.,  and  page  354,  as  stated 
by  the  Chancellor,  was  a  suit  in  the  Common  Pleas  on  a  note  of 
F^e  to  the  testator  who  was  his  uncle.  After  the  testator's  death 
an  entry  was  found  in  his  book  in  these  words,  ^  Pye  pays  no  in- 
terest)  nor  shall  I  ever  take  the  principal  unless  greatly  distressed." 
The  court  held  this  to  be  a  discharge  of  the  note* 

In  Edmi  v.  Smyths  6  Yes.  341,  356,  there  was  an  attempt  to 
defeat  a  l^acy  given  to  Eden  by  hia  iather-in*Iaw,  Smyth,  in 
his  will ;  by  means  of  a  bond  for  £1000,  which  Bden  had  given  to 
Smyth  for  borrowed  money,  and  two  other  bonds,  one  for  £1000 
and  one  for  £900  which  SSmylh  had  signed  with  Eden  to  others 
as  surety  for  money  loaned  \  the  latter  of  which  Smyth  had  paid 
in  his  lifetime,  but  had  not  taken  an  assignment  of  it  This  bond 
and  the  bond  given  directly  to  Smyth,  were  in  his  possession  at 
the  time  of  his  death.  A  letter  from  Smyth  to  Eden's  mother, 
was  produced,  in  which  S.  says,  he  has  released  fiden  and  his 
wife  of  £1000  he  had  lent  to  Eden,  and  that  the  principal  of  the 
£1000  to  Boucher  (for  which  Smyth  signed  as  surety)  must  fall 
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to  his  (Smyth's)  lot.  By  the  testator's  annual  statements  of  his 
property,  and  from  two  or  three  loose  memoranda,  it  appeared, 
that  for  a  time  he  entered  the  jClOOO  bond  executed  directly  to 
him,  as  a  debt  due  from  'Eden ;  and  the  other  £  1000  and  the 
£900  bond,  as  debts  owing  by  himself  which  Eden  was  to  pay ; 
but  subsequent  to  the  testator's  receiving  a  large  accession  to  his 
property  from  a  relative,  he  no  longer  entered  Eden's  bond  as 
due  to  him,  or  the  £900  bond  as  payable  by  Eden ;  and  en- 
tered  the  Boucher  bond  as  one  that  he  was  to  pay  himself. 

On  this  testimony  Lord  Loughborough  held  that  Eden  was 
discharged  from  the  debts.  He  declared  that  he  was  satisfied 
from  all  the  papers  together,  that  it  was  no  intention  of  Smyth 
that  these  debts  should  have  been  put  in  demand  by  his  execu« 
tors ;  that  the  paying  off  the  bond  of  £900  without  taking  an  as- 
signment of  it,  with  the  other  facts,  made  it  perfectly  evident  that 
he  had  no  intention  to  make  any  demand  for  the  £900 ;  and  that 
the  letter  to  Mrs.  Eden  would  as  to  the  first  £1000  bond,  be  evi- 
dence of  a  release  at  law,  and  would  destroy  the  bond. 

It  will  be  observed  that  there. was  no  delivery  of  the  gift,  or  of 
any  writing  by  which  the  intention  to  make  the  gift  was  mani- 
fested ;  in  either  of  the  cases  last  cited.  And  the  securities  dis- 
chai^ied  by  the  gift  remained  in  the  possession  of  the  donor  until 
after  his  death. 

In  Wnkett  v.  Raby^  there  was  not  even  written  evidence  of 
the  intention ;  and  in  neither  of  the  cases,  was  the  intention  to 
forgive  the  debt,  so  plainly  and  unequivocally  proved,  as  it  is  in 
the  case  now  under  consideration. 

In  Oardner  v.  Gardtier^  22  Wend.  626,  a  parol  gift  by  a  tes- 
tator to  his  wife,  was  sustained  by  the  Court  for  the  Correction 
of  Errors,  (reversing  the  Chancellor's  decision  upon  the  facts  in- 
volved,) under  these  circumstances.  The  testator  had  loaned  to 
his  wife  $2(M90  in  1827  and  taken  her  bond  for  its  re-paymenC 
The  wife  had  a  separate  estate  and  the  money  was  borrowed  for 
the  benefit  of  that  estate  ;  so  that  by  the  law  as  settled  in  this 
state,  her  separate  property  was  answerable  for  the  debt.  The 
debt  was  collectable  in  equity,  and  the  bond  would  furnish  a 
part  of  the  evidence  of  the  debt ;  but  the  bond  was  not  recovera- 
ble at  law,  and  equity  would  require  accompanying  proof  of  the 


414  CASES  IN  CHANCERY. 

»  I        I     ■       I  1,1-,  II      I      I  I    »»^.— ^»i^-^— M— 1^ 

BriDckerhofF  ▼.  Lawrence. 

I 

purpose  for  .which  the  loan  was  made.  In  1829,  four  or  fi\re  months 
before  his  death,  the  testator  who  had  previously  delivered  the 
bond  to  a  friend  with  instructions  to  destroy  it,  if  any  thing  hap- 
pened to  him ;  sent  for  the  bond,  and  burnt  it  up  himself,  telling 
his  wife  that  the  money  was  hers.  It  was  also  proved  that  be- 
fore sending  for  the  bond,  he  had  on  the  same  day  requested  his 
wife  to  destroy  the  papers,  if  any  thing  should  happen  to  him, 
which  she  declined  to  do. 

The  reporter  has  stated  this  case  as  a  donatio  mortis  causoj 
but  the  decision  does  not  rest  upon  or  even  approach  that  ground. 

In  Tower  v.  Taggart,  administrator  of  Tower,  5  Binney,  490, 
the  intestate  had  paid  into  Taggart's  hands  large  sums  of  mouey 
from  time  to  time,  till  they  amounted  to  $10,000.  He  was  under 
personal  obligations  to  Taggart  in  early  life,  and  repeatedly  said 
that  Taggart's  family  should  lose  nothing  by  it,  and  that  he  should 
leave  $8000  to  Taggart's  children.  After  his  death  a  paper  was 
found  in  his  pocket  book,  signed  by  him  and  acknowledging  that 
he  was  indebted  to  Taggart  in  the  sum  of  $8000  for  value  re- 
ceived of  him,  and  dated  subsequent  to  the  deposit  of  the  whole 
$10,000.  The  court  held  that  under  the  circumstances  of  the 
case,  the  writing  should  be  considered  as  evidence  of  a  debt  due 
by  the  intestate  to  Taggart,  which  the  latter  might  retain  out  of 
the  $10,000. 

In  Wentz  v.  Dehaven,  I  S.  d&  R.  312,  the  testator  having  a 
bond  and  mortgage  against  his  daughter  and  her  husband  Wentz, 
signed  a  writing  in  the  presence  of  two  witnesses,  in  which  he 
stated  that  he  had  a  bond  and  mortgage  from  Wentz,  and  con- 
cluded thus,  "which  I  intend  to  give  up  to  them,  as  I  never  in- 
tend to  demand  it  from  them,  nor  any  part  of  the  interest  due 
or  to  become  due  at  any  time."  He  delivered  this  writing  to 
Wentz,  but  he  kept  the  bond  and  mortgage,  and  died  ten  years 
afterwards,  without  having  ever  received  or  called  for  any  part  of 
the  principal  or  interest.  The  court  held  that  the  paper  was  an 
absolute  and  immediate  discharge  of  the  debt. 

These  authorities  support  the  claim  made  to  have  these  bonds 
delivered  up,  on  complying  with  the  prescribed  condition. 

It  is  not  necessary,  or  perhaps  possible,  to  make  these  cases  to 
harmonize  with  some  of  those  where  the  gifts  were  not  sustained. 


NEW  TORK— MARCH,  1846.  416 

■_J|     —  -  . ._  )!.  .  Ill  _     .     I  I -^ IJ^^- -L     ■      _■! J 

V  Janeway  ▼•  Green. 

■ ■ _  _  ■  ■      I " 

I  will,  howeveri  suggest  a  distinction.  The  cases  adverse  to  the 
validity  of  the  donation,  were  those  in  which  the  donor  has 
sought  to  transfer,  or  shown  an  intent  to  transfer,  property  actu- 
ally existing  and  tangible,  or  to  effect  a  gift  by  his  own  promise 
or  contract  to  pay  at  a  future  time,  as  by  making  his  own  note, 
bond  or  the  like. 

In  the  cases  which  I  have  last  cited  and  commented  upon,  the 
aim  was  to  forgive  a  debt^  to  discharge  an  obligation  already  due 
from  the  object  of  the  donor's  bounty.  A  debt  may  be  forgiven 
and  discharged  in  effect  by  parol,  as  by  means  of  a  confession  of 
payment;  and  it  is  never  required  that  it  shall  be  evidenced  by 
so  formal  and  authentic  an  act  or  instrument,  as  a  donation  of 
property,  or  the  transfer  of  a  thing  in^  action. 

Even  a  bond  may  be  released  by  a  parol  agreement  executed. 
{Dearborn  v.  CrosSj  7  Cowen,  48.) 

Whatever  may  be  the  true  rationale  of  these  decisions,  [  am 
content  to  be  governed  by  them  in  this  case,  and  must  hold  that 
the  bonds  are  to  be  given  up. 

The  suit  at  law  being  in  James  L.  Brinckerhoff'sname,  he  was 
a  proper  party  to  this  suit. 

There  must  be  a  decree  accordingly,  without  costs  to  either 
party. 


Janeway's  Executor  v.  Green  and  others. 

A  tMtator  htmng  two  bond  debts  payable  on  demand  with  intenst,  againit  F.  the 
husband  of  his  granddangbter  6.,  gare  one*ninth  part  of  the  bolk  of  hie  estate  to 
trnstees,  in  trust,  fixst  to  pay  to  his  executors  oat  of  the  same,  6til  not  out  of  tko 
amnud  income  or  proeeedo,  all  such  smns  of  money  as  might  be  owing  to  him  at 
his  decease,  by  F.,  and  secondly  to  pay  to  G.  for  her  life,  the  net  annual  income 
and  product  of  the  residue  of  the  trust  property  or  estate,  for  her  separate  use. 
The  ninth  of  the  personal  estate  was  not  enough  to  pay  half  the  principal  of 
F.'s  bonds.  The  trustees  omitted  for  soToral  years,  to  pay  off  F.'s  debt,  and  used 
the  testator's  personal  eflfeets  to'  improve  his  real  estate  and  make  it  productiTe. 
They  then  claimed  that  interest  should  be  paid  on  the  debt  out  of  G.'s  income 
from  the  nfaUh  part 
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Held,  that  no  interest  was  payable  on  the  debt  of  F.  after  the  death  of  the  teaUtoCy 

either  out  of  the  net  income  or  the  capital  of  the  ninth  part 
Also  that  interest  was  to  be  computed  on  the  bonds  until  his  death,  and  paid  to  the 

ezecntors. 
F.'s  debt  is  to  be  regarded  as  one  dne  from  a  stranger,  and  it  is  sbnply  •%  ebarfs  or 

barthen  of  a  sum  in  gross,  imposed  upon  the  capital  of  the  trust  fund,  and  upea 

such  a  charge,  an  obligation  to  pay  interest  cannot  be  implied  except  upon  the 

plain  intention  of  the  person  by  whom  it  is  granted. 
There  is  no  equity  in  the  case  which  requires  O.  to  pay  out  of  the  inoone  such  sum 

as  it  has  been  benefitted  by  the  trostees  omission  to  pay  the  debt  of  F.    ffom 

eonstatt  but  that  the  whole  estate  has  been  benefitted  in  a  corresponding  degree 

by  such  omission. 
Where  an  order  of  the  court,  made  in  the  city  of  New  York,  refen  to  the  Mustml 

of  the  annual  rent  received  at  its  date  b    one  entitled  to  the  net  income  of  real 

estate  ;  the  direction  is  to  be  deemed  as  intending  the  rent  for  the  year  ending 

on  the  first  day  of  May. 
February  7  ;  March  14, 1845. 

The  bill  in  this  cause  was  filed  on  the  26th  of  December, 
1839,  by  Jacob  J.  Janeway,  as  suryiving  acting  executor  and 
trustee  of  George  Janeway,  formerly  of  the  city  of  New  Yorki 
who  died  on  the  second  day  of  September,  1826,  seised  of  a  large 
real  estate  of  inheritance  in  that  city,  and  possessed  of  considera- 
ble personal  property ;  for  directions  in  respect  of  the  share  of 
the  estate  given  to  Sarah  Ann  Green,  then  Sarah  Ann  FreemaDi 
and  for  the  settlement  of  the  executors  accounts  in  respect  of 
the  same. 

The  paragraph  in  the  will  upon  which  the  questions  arose  in 
this  suit,  was  in  these  words : 

<<  Thirdly.  And  touching  the  one  other  full  and  equal  third 
part  of  the  rest,  residue,  and  remainder  of  all  and  singular  my 
said  real  and  personal  estate,  I  give,  devise,  and  bequeath  one- 
third  part  thereof,  the  whole  into  three  equal  parts  to  be  divided) 
unto  the  said  Ann  Janeway,  Jacob  J.  Janeway  and  Peter  Sharpe, 
and  their  heirs,  executors  and  administrators,  respectively  as 
joint  tenants,  and  not  as  tenants  in  common,  upon  the  following 
special  trust  and  confidence,  that  is  to  say,  that  they  my  said 
trustees  shall  and  will  from  and  immediately  after  my  decease, 
stand  seised  and  possessed  thereof,  upon  the  following  uses, 
trusts,  intents  and  purposes.  First,  to  pay  to  my  said  executors 
out  of  the  said  trust  estate  or  property  so  bequeathed  and  devised 
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to  them,  (but  not  out  of  the  annual  income  or  product  thereof,) 
all  such  sums  of  money  as  may  be  owing  to  me  at  my  decease 
by  Augustus  Freeman,  the  husband  of  my  granddaughter  Sarah 
Ann  Freeman,  daughter  of  my  deceased  son  William  Janeway. 
Secondly,  to  pay  over  to  my  said  granddaughter  for  and  duritig 
her  natural   life,  in  regular  payments,  the  net  annual  income 
and  product  of  the  residue  of  the  said  trust  property  or  estate,  to 
and  for  her  sole  and  separate  use  free  from  and  independent  of 
her  said  husband,  his  control,  debts,  and  engagements,  except 
his  debts  which  may  be  owing  to  me  at  my  decease  as  aforesaid. 
And  I  will  that  her  separate  and  individual  receipts  to  my  said 
trustees  shall,  notwithstanding  her  coverture,  be  full  and  valid 
discharges  for  all  payments  directed  to  be  made  to  her  by  them, 
and  from  and  immediately  after  the  death  of  ray  said  grand- 
daughter,  upon  trust  to  distribute  and  divide  the  residue  of  the 
said  trust  estate  and  property,  to  and  among  the  children  of  my 
said  granddaughter  now  born,  or  hereafter  to  be  born,  share  and 
share  alike,  as  tenants  in  common ;  and  if  any  of  the  said  chil- 
dren shall  then  be  dead,  leaving  lawful  issue  living  at  the  death 
of  my  said  granddaughter,  then  to  distribute  and  divide  the  same 
to  and  among  the  children  of  my  said  granddaughter  then  living, 
and  the  issue  of  such  of  them  as  may  then  be  dead,  such  issue 
taking  only  the  share  or  portion  which  would  have  fallen  or 
belonged  to  his,  her,  or  their  parent  or  parents." 

The  residue  of  the  devises  and  bequests  of  the  third  part  of 
the  estate,  were  for  the  benefit  of  Mrs.  Freeman's  brothers,  George 
and  William  Janeway.  ^ 

At  the  death  of  the  testator,  Augustus  T.  Freeman,  named  in 
the  will,  was  indebted  to  him  in  two  bonds,  both  executed  by 
William  M.  Ross  and  Freeman,  and  payable  on  demand  with 
interest,  one  for  $20l;0,  dated  March  1,  1824,  and  the  other  for 
84400,  dated  September  24, 1825. 

Freeman  died  after  the  testator,  and  his  widow  in  December 
1832,  married  Joseph  Green.  The  executors  and  trustees  paid 
the  entire  net  income  of  the  ninth  part  of  the  estate,  to  Mrs. 
Freeman  until  June  2, 1833,  supposing  till  then,  that  they  could 
not  retain  out  of  it  the  interest  on  the  Freeman  debt.  At  that 
date  the  interest  on  the  debt  from  the  death  of  the  testator 
YoL.  IL  63 
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amounted  to.  $2662  66 ;  and  after  that  time  they  retained  the 
accruing  interest  at  six  per  cent  out  of  her  annual  income. 
They  had  previously  paid  to  her  for  income,  the  aggregate  sum 
of  $12,229  06.  From  June  2, 1833,  to  May  10, 1838,  Utey  paid 
her  annually,  about  $1690;  and  from  the  latter  date  about 
$2260. 

The  real  estate  of  the  testator  had  been  partitioned ;  and  the 
complainant  asked  the  direction  of  the  court  as  to  the  manner 
in  which  he  should  raise  and  pay  the  Freeman  debt,  and  as 
to  his  retaining  out  of  Mrs.  Green's  income,  the  interest  accrued 
prior  to  June  2, 1833. 

It  appeared  that  on  the  18th  of  October,  1830,  on  the  petition 
of  the  trustees  an  order  was  made  by  this  court,  authorizing  them 
to  apply  the  testator's  personal  estate  to  the  erection  of  buildings 
on  his  vacant  lots;  and  the  same  having  been  so  laid  out,  the 
court  on  their  presenting  another  petition,  made  an  order  on  the 
19th  of  October,  1831,  authorizing  them  to  raise  not  exceeding 
$60,000,  by  mortgage  of  the  real  estate,  to  be  expended  in  the 
same  manner.  Nearly  $47,000  was  raised  and  applied  accord- 
ingly. 

The  order  also  created  a  sinking  fund  to  be  provided  firom  the 
income  of  the  property  when  improved,  by  appropriating  such 
balance  as  would  remain  of  the  annual  rents  of  the  estate,  after 
paying  to  each  person  interested  therein  such  amount  of  the 
annual  rent  as  such  person  at  that  time  received. 

Mrs.  Green  in  her  answer,  insisted  that  no  part  of  her  inoooie 
ought  to  be  applied  to  the  payment  of  the  interest  on  the  Free- 
man debt,  and  that  the  trustee  ought  to  refund  to  her  what  he 
had  retained  on  that  account  since  June,  1833. 

Issue  being  joined  in  the  cause,  it  was  on  the  fourth  of  Sep- 
tember, 1840,  by  the  consent  of  the  parties  referred  to  one  of  the 
masters  of  the  court,  to  take  and  state  the  accounts  between  them. 

The  master*s  report  was  filed  on  the  27th  of  October,  1843. 
He  allowed  against  Mrs.  Green,  the  deduction  made  by  the  trus- 
tees from  the  income  of  the  ninth  part  of  the  estate  after  June  2^ 
1833,  in  respect  of  the  accruing  interest  on  the  Freeman  debt ; 
but  refused  to  charge  her  with  the  interest  thereon  prior  to  that 
date  in  respect  of  the  net  income  which  had  been  paid  to  her  by 
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the  Crostees  while  they  supposed  ihey  bad  no  right  to  deduct  the 
interest. 

To  this  part  of  the  report  the  complainant  excepted ;  while 
Mrs.  Green  took  an  exception  to  the  master's  allowance  of  the 
charges  made  against  her  by  the  trustee  for  interest  on  the  debt 
after  June  2, 1843 ;  and  by  another  exception  she  insisted  that 
no  interest  was  chargeable  on  that  debt,  either  against  the  one- 
ninth  of  the  estate,  or  against  the  income  of  the  same. 

It  appeared  that  the  trustees  on  the  first  day  of  October,  1839, 
appropriated  out  of  Mrs.  Green's  income  $500  towards  the  sink- 
ing fund  of  the  building  debt,  on  the  ground  of  its  being  a  sur- 
plus beyond  the  amount  of  the  annual  rent  which  she  was  recei- 
ving at  the  date  of  the  order  made  in  October,  1831.  This  was 
done  on  the  assumption  that  the  annual  rent  intended  by  the 
order,  was  that  of  the  fiscal  year  of  the  estate,  which  commenced 
on  the  first  day  of  September  in  each  yeiir;  and  on  that  footing 
there  was  a  surplus  as  charged.  But  assuming  that  the  calendar 
year,  or  the  letting  year  from  May  to  May,  was  intended  by  the 
order,  Mrs.  Green's  income  up  to  1839,  had  not  exceeded  the 
amouqt  of  the  annual  rent  she  was  receiving  in  October,  1831. 
The  master  disallowed  the  charge  of  $500,  and  the  complainant 
took  an  exception  to  his  decision. 

The  trustees  in  their  account  had  charged  to  Mrs,  Green 
•1763  16,  the  expenses  of  certain  improvements  and  erections 
on  premises  in  Ohatham*street  which  in  the  partition  were  allot- 
ted to  this  ninth  part  of  the  estate.  The  master  decided  that  only 
$721  of  this  sum  was  properly  chargeable  upon  her  life  estate  in 
the  property,  and  that  the  residue  must  be  borne  by  those  entitled 
to  the  ninth  part  in  remainder,  to  which  she  excepted. 

The  cause  was  heard  on  the  pleadings,  the  master's  report, 
and  the  exceptions  taken. 

O.  O.  Waters  and  W.  S.  Johnson^  for  the  complainant 

W.  Lawerre  and  E.  Sandford^  for  Mrs.  Green. 

The  Assistant  Yice-Chancelloii. — The  complainant's 
first,  and  Mrs.  Green's  first  and  second  exceptions,  relate  to  the 
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iDterest  upon  what  is  called  the  Freeman  debt.  The  one  party 
claims  that  the  interest  on  that  debt  at  the  legal  rate,  shall  be 
borne  by  Mrs.  Green  in  respect  of  her  enhanced  income  by  reason 
of  its  not  being  taken  out  of  the  capital ;  while  the  other  party 
insists  that  no  interest  whatever  is  to  be  paid  on  the  debt,  either 
from  her  income,  or  out  of  the  capital  of  the  ninth  part  of  the 
estate. 

I  have  considered  the  question  with  great  care  and  attentioui 
and  the  result  is  a  clear  and  strong  conviction  that  no  interest  is 
to  be  paid  on  the  debt  of  Freeman. 

I  will  advert  briefly  to  the  circumstances. 

At  the  date  of  the  will  the  testator  held  two  bonds  executed 
to  him  by  William  M.  Ross  and  Augustus  T.  Freeman,  one 
dated  March  1,  1824,  for  $2000  with  interest,  and  the  other  for 
•4400  with  interest  dated  September  24,  1826.  Both  bonds, 
were  in  efiect  payable  .on  demand. 

It  appears  that  Freeman  had  been  in  business,  and  the  money 
represented  by  the  bonds  was  sunk,  and  he  had  become  insol* 
vent.  I'he  circumstance  of  the  testator's  taking  bonds,  payable 
as  these  were  drawn,  indicates  that  he  had  little  or  no  expecta* 
tion  of  their  ever  being  paid  by  the  obligors. 

Freeman  was  then  the  husband  of  Mrs.  Green.  As  the  grand* 
daughter  of  the  testator,  she  had  an  acknowledged  claim  upon 
his  bounty  for  one-ninth  part  of  his  estate.  He  made  his  will  on 
the  12th  of  April,  1826,  and  gave  one-ninth  part  of  the  residue, 
or  chief  pnrt  of  his  estate,  both  real  and  personal,  to  trustees, 
upon  trust,  jEr^/  to  pay  to  his  executors  out  of  the  same,  but  not 
out  of  the  annual  income  or  proceeds  thereof^  all  such  sums  of 
money  as  might  be  owing  to  him  at  his  decease  by  Freeman ; 
and  secondly,  to  pay  to  his  granddaughter  for  her  life,  the  net 
annual  income  and  product  of  the  residue  of  the  trust  property, 
for  her  separate  use. 

The  ninth  part  of  the  personal  estate  which  enured  to  this 
trust,  was  not  enough  to  pay  half  of  the  principal  of  the  bonds ; 
and  it  was  conceded  that  the  real  estate  of  the  testator  yielded 
only  about  four  per  cent,  on  its  valuation. 

The  subsequent  management,  and  the  course  pursued  by  the 
trustees,  is  not  important  to  the  inquiry.    The  solution  of  the 
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question  is  to  be  derived  from  the  will  and  the  state  of  things 
existing  at  the  testator's  death  in  September,  1826.  And  the 
question  is,  did  the  testator  intend  that  any  interest  should  be 
charged  on  Freeman's  debt  after  his  death,  against  this  ninth 
part  of  his  estate ;  and  if  so,  did  he  mean  that  Mrs.  Green's  in* 
come  shonld  under  any  circumstances  bear  a  portion  of  such 
interest? 

It  will  be  observed  that  this  charge  is  not  a  debt  due  from  the 
devisee  or  legatee.  Freeman  owed  the  debt  jointly  wiih  Ross. 
He  had  no  bequest  whatever  from  the  testator.  So  far  as  the 
ninth  part  of  the  estate  is  concerned,  the  question  must  be  regar- 
ded precisely  as  if  it  were  the  debt  of  Ross  alone,  or  of  any  other 
stranger  to  the  blood  of  the  testator,  which  he  had  thought  proper 
to  have  deducted  from  such  ninth  part. 

It  is  simply  a  charge  or  burthen  imposed  upon  the  capital  of 
that  ninth  part,  for  the  reason  that  the  testator  had  been  induced 
to  make  the  loans  to  Freeman  by  reason  of  his  family  connec- 
tion. 

Now  what  does  the  will  direct  as  to  the  payment  of  this 
charge  ? 

Not  that  it  shall  be  paid  generally,  out  of  the  ninth  part  and 
its  products.  The  income  is  expressly  exempted  from  contribu- 
ting to  its  liquidation; 

Nor  is  there  any  direction  to  pay  to  the  executors  interest  upon 
the  debt. 

It  is  evident  from  the  careful  exclusion  as  to  the  income,  that 
the  testator  anticipated  some  delay  in  paying  the  Freeman  debt. 
Yet  the  will  is  silent  as  to  the  payment  of  any  interest.  The 
charge  is  plain  and  explicit,  to  pay  the  sums  of  money  which 
Freeman  owed  to  him  at  his  death.  Not  the  sums  of  money 
which  Freeman  owed  him,  with  interest  thereon^  or  with  inter- 
est until  paid. 

The  direction  is  equally  explicit  that  no  part  of  those  sums, 
shall  be  paid  out  of  the  annual  income  or  product  of  the  trust 
estate. 

The  scope  of  the  will  and  the  testator*s  views,  I  think  may  be 
thus  summed  up.  He  set  apart  one-ninth  of  his  residuary  prop- 
erty for  the  benefit  of  his  granddaughter  and  her  iss^.    As  her 
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husband  had  failed,  and  the  trust  estate  would  be  her  only  means  of 
support,  and  would  moreover  produce  a  moderate  rate  of  income ; 
the  testator  devoted  to  her  use  the  whole  of  such  income,  without 
any  charge  or  abatement,  during  her  life.  At  the  same  time,  he 
required  the  trust  estate  ultimately  to  repay  the  sum  due  to  him 
from  Freeman ;  and  he  left  it  to  the  trustees  in  the  exercise  of 
their  discretion,  to  appropriate  the  necessary  amount  out  of  the 
capital  of  that  estate,  whenever  in  their  judgment  in  reference  to 
the  interests  of  all  concerned,  it  was  proper  to  make  the  appli- 
cation. A  delay  might  enhance  Mrs.  Green's  income  for  a 
time,  and  might  still  be  for  the  benefit  of  the  testator's  estate  at 
large. 

It  surely  could  not  have  been  his  intention  to  authorize  the 
trustees  to  delay  a  payment  of  the  debt  in  the  manner  here 
claimed.  If  it  carried  interest  at  all,  it  bore  interest  at  seven  per 
cent  Suppose  the  net  income  of  the  whole  trust  estate,  or  ninth 
of  the  residue,  were  four  per  cent.  It  is  manifest  that  every 
year's  delay  would  be  a  positive  injury  to  Mrs.  Green  to  the 
extent  of  three  per  cent  on  the  debt,  if  the  interest  should  ulti- 
mately come  out  of  her  income. 

The  will  does  not  provide  that  in  case  of  a  delay,  Mrs.  Green's 
income  shall  contribute  to  the  interest  of  the  debt  As  I  have 
stated,  the  testator  contemplated  a  delay,  and  at  the  same  time, 
interdicted  any  interference  with  the  income  of  the  trust  prop- 
erty. 

In  order  to  make  the  debt  bear  interest  as  against  this  trust 
estate,  it  is  necessary  to  insert  in  the  will  the  words  ^wiih 
interest  thereon,^  This  cannot  be  done  by  construction,  when 
there  is  nothing  in  the  will  which  declares  such  an  intent 
(See  Mann  v.  Mannas  Executors,  1  J.  C.  R.  231 ;  S.  C.  14 
Johns.  1.) 

At  the  death  of  the  testator,  there  was  due  on  these  bonds,  the 
sum  of  96827  46.  Suppose  the  devise  and  bequest  of  the  ninth 
part  had  read  thus :  '<  In  trust,  first,  to  pay  to  my  executors  out 
of  the  said  trust  estate,  (but  not  out  of  the  income  thereof,)  the 
sum  of  $6827  46."  Would  that  have  imposed  a  charge  for 
interest,  either  upon  the  income  or  capital?  Clearly  not  It 
would  hsLY0  been  a  mere  charge  on  the  capital,  to  be  paid  in 
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gross,  by  a  sale  or  other  application  of  the  capital.  The  execu- 
tors could  have  compelled  and  hastened  such  payment ;  but  the 
executors  could  not  collect  interest,  and  neither  they  or  the  trus* 
tees  could  retain  or  reclaim  from  the  tenant  for  life,  the  income 
of  any  part  of  the  capital  which  accrued  prior  to  such  application* 

The  language  used  in  this  will,  "  sums  of  money  owing  at 
my  decease,"  with  the  language  of  the  two  bonds ;  is  the  same 
in  effect  as  if  the  expression  had  been  "  the  sum  of  $6827  46.'* 

Keeping  in  view  that  this  is  not  a  debt  of  Mrs.  Green's,  or  of 
the  remaindermen  in  the  trust  estate,  but  a  simple  charge  of  a 
sum  in  gross  upon  the  capital  of  a  fund,  and  payable  out  of  the 
capital  alone,  and  whether  sooner  or  later,  exclusive  of  the  in- 
come of  the  fund ;  and  there  is  no  difficulty  in  the  question. 
Even  upon  a  debt,  interest  is  never  charged  for  mere  delay  of 
payment.  It  is  charged  upon  a  contract  to  pay  it ;  by  statute ; 
and  by  way  of  damages  upon  a  breach  of  trust.  A  contract  to 
pay  interest  is  sometimes  implied,  but  there  is  no  such  implica- 
tion upon  a  mere  charge,  unless  upon  the  plain  intention  of  the 
person  granting  the  charge. 

There  are  some  authorities  which  by  analogy,  fully  sustain 
the  construction  which  I  have  maintained. 

In  Hawley  v.  Cutts^  Freem.  Ch.  R.  24,  A.  owed  B.  £300  on  a 
bond.  By  his  will  B.  made  a  bequest  in  these  woitls,  <<  I  give 
A.  £300  in  money  which  he  oweth  me  upon  bond."  At  B.'8 
death,  there  was  £20  due  for  interest  besides  the  principal  of  the 
bond.    It  was  held  that  the  interest  did  not  pass  by  the  bequest 

In  Roberts  v.  Kvffin^  2  Atk.  112,  (more  fully  reported  by  the 
name  of  Roberts  v.  Kyiffin^  in  Barnard.  Ch.  R.  259,)  the  testator 
gave  to  his  son  the  following  bequest,  <<  I  give  to  T.  R.  £300 
which  I  have  at  interest  secured  by  a  mortgage  on  the  estate  of 
Marriot,  and  I  also  give  him  all  the  messuages,  lands  and  tene- 
ments secured  for  the  payment  of  that  money,  till  the  same  be 
paid  and  dischai^ed."  Lord  Hardwicke  held  that  the  son  was 
entitled  to  the  principal  only,  and  not  to  the  interest  on  the  mort- 
gage. Ife  said  it  was  very  clear  on  the  first  clause  of  the  will, 
standing  Dy  itself.  And  he  put  by  way  of  illustration,  the  case 
of  a  bequest  of  £300  upon  a  bond ;  concurring  with  the  decision 
in  Hawley  v.  Cuits. 
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In  Smallman  v.  Ooolden,  1  Cox's  Ch.  R.  329,  the  testator 
gave  to  bis  son  ''all  sum  and  sums  of  money  due  to  me  from 
him,  on  bond  or  bonds  or  any  other  security."  The  son  was  in* 
debted  on  bond  at  the  date  of  the  will,  and  subsequently  became 
indebted  to  the  testator  on  a  bond  for  £100.  Loid  Kenyon,  then 
Master  of  the  Rolls,  decided  that  the  latter  bond  was  not  included 
in  the  bequest 

In  Hamilton  t.  Lloyd,  2  Yes.  jr.  416,  the  testatrix  had  a  mort- 
gage  upon  an  estate  of  which  her  brother  was  tenant  for  life,  and 
had  his  bond  for  £120  arrears  of  interest  on  the  mortgage.  In 
her  will  she  disposed  thus ;  "  I  give  to  my  brother  Lloyd  the  or- 
rears  of  my  mortgage  upon  his  estate,"  &c.  It  was  contended 
that  this  was  a  gift  of  the  mortgage  itself.  But  Lord  Loughbo- 
tough  deemed  it  too  plain  to  raise  a  doubt  upon,  and  limited  it  to 
the  bond  for  the  arrears. 

In  Jones  v.  Lord  Sefton,  4  Vesey,  166,  the  testator  gave  bis 
personal  estate  to  his  wife,  and  to  his  son  he  gave  all  arrears  of 
rent  due  to  him  at  his  death.  When  he  died  he  had  a  bond 
given  to  him  for  arrears  of  rent  several  years  previous  to  that  time. 
Lord  Loughborough  decided  that  the  bond  was  bequeathed  to 
the  widow,  and  not  to  the  son. 

I  was  referred  on  the  other  side  to  Clarke  v.  Sewallf  3  Atk.  99. 
What  is  there  said  by  the  Chancellor,  relates  to  interest  on  the 
legacy,  not  on  the  debt ;  as  may  be  seen  in  Ward  on  Legacies, 

299. 

In  Gittins  v.  Steele,  also  cited  from  1  Swanst.  199,  legatees 
who  had  received  a  particular  legacy,  were  required  to  refund  in 
part,  on  the  construction  of  the  will ;  and  on  the  question  whether 
they  should  pay  interest,  the  Chancellor  said  he  would  not  ordi- 
narily charge  interest,  but  as  the  same  legatees  were  entitled  to 
another  fund  which  was  making  interest,  he  charged  them  in- 
terest at  four  per  cent,  on  the  amount  overpaid. 

Upon  these  authorities,  it  is  impossible  to  hold  that  (he  words 
<<  sums  of  money  due  to  me,"  mean  in  a  will,  sums  of  money  due 
to  me  with  interest  thereon. 

Unless  we  add  those  words  to  the  will,  there  is  no*  authority  to 
the  trustees  to  take  interest  on  the  Freeman  debt,  oat  of  the  capi- 
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tal  of  the  trust  estate.    And  the  will  i$  express  against  taking  it 
out  of  the  income.      , 

It  may  be  said  that  equity  requires  Mrs.  Green  to  pay  out  of 
the  income,  at  least  such  sum  as  the  income  has  been  benefitted 
by  the  trustee's  omission  to  pay  the  debt  of  Freeman  whereby 
the  capital  and  income  would  have  been  proportionably  reduced. 
But  no  such  equity  is  apparent.  The  testator  intended  she 
should  have  the  full  income,  until  the  trustees  should  sell  and 
pay  the  charge.  They  have  thought  proper  not  to  sell,  and 
I  am  not  to  presume  that  they  acted  unwisely.  Aon  constat^ 
but  that  the  whole  estate  has  been  enhanced  in  value  for  the  re* 
maindermen,  more  by  the  turning  in  the  personalty  for  its  im- 
provement  and  the  keeping  of  it  in  mass,  than  it  would  have  been 
by  the  payment  of  the  Freeman  debt  through  a  sale  of  a  portion 
of  the  real  estate. 

I  think  there  is  no  ground  for  withholding  from  Mrs.  Green 
any  part  of  the  income,  and  therefore  must  overrule  the  com* 
plainant's  exception,  and  allow  the  second  exception  of  the  de* 
fendant. 

Her  first  exception  is  also  allowed,  except  so  far  as  it  may  em* 
brace  interest  which  had  accrued  on  the  bonds  at  the  death  of 
the  testator.  The  language  of  the  will  so  frequently  cited,  and 
the  subsequent  words  applied  to  the  same  subject,  viz.  '*  his  debts 
which  may  be  owing  to  me  at  my  decease  as  aforesaid  f  are  suf- 
ficient to  embrace  all  dues  at  that  time,  whether  for  principal  or 
interest,  and  on  bond,  note  or  simple  contract. 

The  complainant's  second  exception  relates  to  the  master's 
disallowance  of  a  charge  of  t500  which  the  trustee  had  taken 
from  Mrs.  Green's  income,  and  carried  to  the  sinking  fund  for 
the  discharge  of  a  debt  of  near  $50,000  which  was  incurred  for  the 
improvement  of  the  real  estate  of  the  testator  in  pursuance  of  an 
order  of  this  court  made  in  October,  1831. 

By  this  order  they  were  permitted  to  apply  to  that  fund,  such 
balance  as  would  remain  of  the  annual  rents  of  the  estate,  after 
paying  to  each  person  interested  in  the  estate,  suck  amount  of 
the  anndhl  pent,  as  such  person  at  that  time  received. 

The  annual  rent  in  this  direction  must  be  deemed  the  rent 
from  the  first  of  May  in  each  year,  that  being  the  letting  year  io 
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this  estate,  as  well  as  the  letting  year  recogniased  in  the  city  of 
New  York  by  our  statutes. 

With  either  the  letting  year,  or  the  calendar  year,  as  the  basis, 
there  never  has  be^n  any  balance,  after  paying  to  Mrs.  Green  the 
amount  of  annual  rent  which  she  received  at  the  time  the  order 
was  made.  The  master's  decision  was  unquestionably  right,  and 
the  exception  must  be  overruled. 

The  defendant's  third  exception  is  founded  upon  the  master's 
charge  to  her  of  $721,  it  being  a  part  of  the  expense  of  certain 
permanent  improvements  and  erections  made  by  the  trustee  upon 
the  ninth  part  of  the  estate  as  allotted  in  the  partition,  from 
which  her  income  was  derived. 

The  master's  statement  of  the  facts,  in  connection  with  the 
schedule  marked  I.  attached  to  his  report,  abundantly  sustain  his 
allowance  of  the  charge,  and  the  exception  must  be  disallowed. 

The  master's  report  is  confirmed  in  every  particular,  save  the 
interest  on  the  Freeman  debt.  If  the  parties  can  agree  upon  the 
balance  after  deducting  the  sums  withheld  fpr  that  cause,  a  de- 
cree may  be  entered  at  once,  disposing  of  the  whole  matter. 
Otherwise  the  cause  must  be  sent  back  to  the  master.(a) 


Case  v.  Towle  and  others. 

"Where  a  will  directs  an  ezecator  to  iiiTest  a  large  personal  estate,  ghren  ultimately 
to  four  legatees  on  their  becoming  of  age,  and  ont  of  the  interest  to  pay  their  sap- 
port  and  maintenance,  sundry  small  legacies,  and  an  annuity  of  (lOO  daring  their 
pleasure,  with  power  to  increase  it  in  the  discretion  of  the  executor ;  and  the  ex- 
ecutor alter  paying  the  annuity  without  increase  for  twelve  years,  divided  the  es- 
tate, appropriatlDg  010,000  as  a  ftind  for  the  payment  of  the  annuity,  and  a 
legacy  of  f^50Q  and  the  support  of  thai  legatee  which  was  charged  on  the  esrtate 
during  minority  ;  and  then  divided  the  residue: 

It  was  held,  that  this  act  was  an  exercise  of  the  discretion  of  the  executor,  so  far  as 
to  limit  th9  future  increase  of  the  annuity  to  the  clear  remaining  income  of  the 


(a)  The  parties  subsequently  agreed  upon  the  corrections  to  the  master's  report, 
and  a  decree  was  entered  accordingly. 
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fund  Mt  apait  alter  defraying  the  other  charges  upon  it ;  and  neither  a  sabeequent 
«dminifltrater  or  the  court  acting  upon  the  fund,  could  increase  the  allowance  be- 
yond that  limit 
February  4 ;  March  25,  1845. 

John  Abebl  who  died  in  1811,  by  his  last  will  and  testament^ 
gave  almost  bis  entire  estate  to  his  niece  Julia  H.  Brasher,  who 
afterwards  became  the  wife  of  R.  D.  Weeks,  Isabella  A.  Howell, 
who  afterwards  became  the  wife  of  George  Case,  and  Jane  A. 
and  Mary  A.  Howell,  children  of  Phebe  Howell,  with  a  limita" 
tion  over  to  the  survivors  on  the  death  of  either  without  issue. 
He  gave  to  Phebe  Howell  an  annuity  of  $100  during  the  plea- 
sure of  his  executors  or  the  survivor  of  them,  with  power  to  in- 
crease it  in  their  discretion.  By  a  codicil  he  gave  $500  to  a  child 
of  which  Phebe  H.  was  then  endente^  in  case  it  lived  to  become 
of  full  age*    This  child  when  born  was  named  John  H.  AbeeL 

The  testator  directed  his  personal  estate  to  be  invested,  and 
the  executors  out  of  the  interest,  were  to  pay  some  pecuniary 
legacies,  the  annuity  to  Phebe  H.,  and  maintain  and  educate  her 
expected  issue  and  the  four  principal  residuary  legatees ;  and 
their  respective  portions  were  to  be  paid  to  them  as  they  severally 
came  to  the  age  of  twenty-one  years* 

Mrs.  Weeks  became  of  age  in  May,  1823,  upon  whicb  Garret 
R  Abeel,  the  acting  executor,  set  apart  $10,000  of  the  personal 
property,  as  a  fund  to  provide  for  the  support  of  Phebe  Howell 
and  her  son,  and  the  payment  of  the  legacy  to  the  latter.  And 
he  then  distributed  the  residue,  or  what  he  deemed  to  be  such^ 
from  time  to  time,  among  the  four  principal  legatees. 

In' February,  1827,  Mr.  Case  and  his  wife  filed  a  bill  for  an 
account  against  the  executors,  to  which  all  the  persons  before 
named  were  parties.  The  decision  of  the  Chancellor  in  that  suit 
is  reported  in  1  Paige,  393.  By  the  decree  then  made,  the  ap- 
propriation of  the  $10,000  was  recognized ;  and  the  general 
expenses  of  the  estate  as  well  as  the  support  of  Mrs.  Howell  and 
her  son  and  his  legacy,  were  charged  upon  that  fund  from  the 
time  it  was  set  apart.  When  the  master  made  his  report  in 
that  suit,  the  fund  was  $9359  43. 

Jane  A.  Howell,  now  the  wife  of  J.  Towle,  became  the  admin- 
istratrix of  John  Abeel  on  the  death  of  his  surviving  executor. 
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The  fund  when  it  came  to  her  bands  was  $9114  78,  and  the 
legacy  of  $500  was  paid  out  of  it  to  John  H.  Abeel  when  he  be- 
cam '.  of  age  in  1832. 

Up  to  this  time  there  had  been  no  increase  in  the  allowance  to 
Mrs.  Howell,  bnt  she  had  received  her  annuity  of  $100  from  the 
testator's  death.  She  was  maintained  after  this  until  her  death 
in  the  summer  of  1843,  by  TowIh  and  wife. 

On  the  6th  of  October,  1838,  Mr.  Case  and  his  daughter  Mary 
J.  filed  the  bill  in  this  cause,  to  have  the  remaining  fund  ascer- 
tained and  secured.  Mrs.  Case  had  died  prior  to  that  date,  and 
her  daughter  and  only  child  died  while  the  suit  was  pending. 

The  cause  came  on  before  Astiistant  Yice-Chancellor  Hoffman, 
who  on  the  23d  day  of  December,  1841,  made  a  decree  to  the  ef- 
fect that  Mr.  Case  and  his  daughter,  and  Mrs.  Weeks  were  en- 
titled respectively  to  one-fourth  of  the  fund  subject  to  the  charges 
upon  it,  and  directing  Towle  and  wife  to  bring  those  two-fourth 
parts  into  court.  The  decree  also  directed  a  reference  to  inquire 
whether  Mrs.  Howell  since  January  1,  1831,  had  been  entitled  to 
an  increase  of  her  annuity,  and  if  so  to  what  extent;  and  what 
amount  Towle  and  wife  had  paid  to  or  expended  for  her. 

On  the  reference,  Towle  and  wife  claimed  that  Mrs.  Howell 
was  entitled  to  a  large  increase  of  the  allowance  in  her  declining 
years,  and  offered  to  prove  that  ihey  had  actually  and  necessa- 
rily paid  to  and  expended  for  her  support  from  1830  till  her  deathy 
more  than  the  whole  fund  which  Mrs.  Towle  received  as  admin- 
istratrix, both  principal  and  interest. 

On  the  other  hand,  it  was  insisted  that  the  administratrix  had 
no  power  to  increase  Mrs.  Howell's  allowance,  that  the  executor 
had  restri6ted  its  utmost  extent  to  the  income  of  the  fund  in  ques- 
tion, and  that  it  was  in  effect  limited  to  that  income  by  the  inter- 
locutory decree. 

The  master  thereupon  by  consent,  made  a  special  report  ask- 
ing the  direction  of  the  court,  before  going  into  the  mass  of  testi- 
mony in  regard  to  the  actual  support  of  Mrs.  Howell. 

Some  other  facts  will  be  found  stated  in  the  opinion  of  the 
court. 

J.  £n  Masan^  for  the  complainant 
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K  D.  BUingwoodf  for  To  vie  and  wife. 

The  Assistant  Vice-chancellor. — ^The  question  pre* 
tented  b^  the  special  report  of  the  master,  was  decided  by  my 
predecessor  when  this  cause  was  before  him  in  October,  184U 

His  opinion  then  pronounced,  was  clear  and  emphatic,  that  in 
no  event  could  the  administratrix. </e  bonisnon^  or  even  the  origi'*' 
nal  executor,  encroach  upon  the  capital  of  the  reserved  fund  of 
#10,000,  in  order  to  enhance  the  yearly  allowance  to  Mrs. 
Howell. 

The  decree  which  was  thereupon  entered,  it  is  true,  does  nol 
in  express  terms  limit  the  master  to  the  Jncome  of  that  fund,  in 
his  allowance  for  Mrs.  Howell's  support.  But  I  think  the  provi* 
sions  of  the  decree  which  require  Mr.  Towie  to  bring  into  court 
the  two  equal  fourth  parts  of  the  capital  of  the  fiind,  for  the  shares 
of  the  complainant  and  R.  D.  Weeks,  and  t^ie  positive  adjudica*- 
tion  that  the  complainant  is  entitled  to  the  one-fourth  part  of  the 
capital ;  are  incompatible  with  the  master's  going  beyond  the  in- 
come  in  his  inquiry  as  to  the  proper  extent  of  the  allowance  to 
the  annuitant. 

Such  being  the  decision,  and  in  my  view,  the  decree,  of  my 
learned  predecessor,  I  ought  not  to  direct  otherwise,  unless  upon 
a  very  strong  conviction  that  he  erred  in  his  conclusion. 

But  [  have  no  doubt  of  the  correctncKs  of  his  judgment  upon 
this  point. 

The  testator  had  a  very  moderate  conception  of  the  necessary 
extent  of  his  bounty  to  Mrs.  Howell.  He  fixed  it  in  the  first  in 
stance  at  $100  a  year,  and  the  payment  of  that  amount  was 
purely  discretionary  with  his  executors.  He  authorized  them  to 
increase  the  yearly  income  to  her,  in  case  they  should  deem  the 
increase  expedient  and  necessary.  Thus  the  whole  thing  rested 
in  the  discretion  of  the  executors  and  the  survivor  of  them. 

In  May,  1823,  Mrs.  Weeks  became  entitled  to  receive  her  portion 
of  the  estate,  and  the  surviving  executor  proceeded  to  make  a  dis- 
tribution accordingly.  He  had  the  experience  of  nearly  twelve 
years  admiuistration  of  the  estate,  to  guide  him  in  his  estimate 
for  the  future,  and  if  I  correctly  understand  the  fact,  he  had  not 
to  that  period,  increased  Mrs.  Howell's  annuity  beyond  #100,  and 
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did  not  increase  it  while  he  lived.    He  then  in  the  exercise  of  his 

■ 

judgment  and  discretion,  set  apart  the  sum  of  $10,000  in  order 
to  provide  for  the  yearly  payment  to  Mrs.  Howell,  the  support 
of  her  son  until  he  should  attain  his  full  age,  and  the  payment  of 
his  legacy  of  8600. 

It  was  clearly  his  design  to  provide  a  sum,  the  income  of  which 
would  defray  the  annual  charges  thus  payable. 

The  annuity  of  Mrs.  Howell,  and  the  support  of  her  son,  were 
charges  which  would  recur  yearly.  The  latter  would  continue 
about  nine  years,  if  he  survived ;  and  the  former  for  an  indefinite 
period,  dependent  upon  the  duration  of  Mrs.  Howell's  life  ;  and 
which  in  fieu^t  continued  for  twenty  years.  No  gross  sum  could 
have  been  set  apart  for  these  objects,  with  either  safety  or  propriety. 

The  executor's  subsequent  management  of  the  fund  confirms 
this  vie^  of  his  intent.  According  to  his  account  as  passed  by 
the  master  in  Case  v.  Abed^  the  fund  of  $10,000  remained  un- 
impaired  for  five  years  after  it  was  thus  set  apart ;  and  it  was  but 
slightly  impaired  while  he  retained  it,  and  for  aught  that  appears, 
the  portion  used  was  for  general  charges  of  the  estate,  which  the 
Chancellor  imposed  upon  it  by  his  order  dated  April  9th,  1829* 
From  a  cursory  examination  of  that  account,  I  imagine  that  if  no 
charges  had  been  brought  against  the  fund  between  1823  and 
1832,  expept  the  support  of  the  son  and  the  annuity  of  $100  to 
the  mother,  there  would  have  been  a  surplus  in  1832,  sufficient  to 
have  paid  the  legacy  of  $500  to  the  son,  and  leaving  the  fund  of 
$10,000  entire.  The  executor  foresaw  that  in  February,  1832, 
John  H.  Abeel  would  cease  to  draw  upon  the  income  for  his  sup- 
port ;  and  that  he  could  diminish  the  capital  only  $500 ;  and  the 
executor  doubtless  judged,  that  the  income  of  the  remaining 
capital,  would  in  1832  be  more  than  Mrs.  Howell  could  reasona- 
bly require,  and  the  aggregate  income  after  that  period  would  suf- 
fice for  any  possible  contingency  in  her  support,  for  which  the 
testator  intended  to  provide. 

It  appears  that  the  capital  of  the  fund  which  remained  after 
the  payment  of  her  son's  legacy  according  to  the  executor's  ac» 
count,  was  $8614  78.  This  sum  at  six  per  cent,  would  yield  for 
her  support  five  times  as  much  as  the  testator  designated  in  bis 
will ;  and  it  cannot  be  doubted  but  the  provision  thus  made  by 
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the  executor  in  1823,  was  a  wise  and  provident  exercise  of  the 
discretion  reposed  in  him  by  the  testator,  and  ample  for  any  rea* 
sonable  increase  of  Mrs.  HowelPs  annuity. 

I  think  it  was,  as  to  the  utmost  latitude  of  the  allowance  to 
her,  a  conclusive  exercise  of  the  executor's  discretion  ;  but  I  need 
not  so  decide. 

The  Chancellor,  when  this  estate  was  before  him  in  1829, 
{Case  V.  Abeely  1  Paige,  393, 403,)  evidently  regarded  the  ^10,000 
as  a  capital  sum,  the  income  of  which  was  to  be  appropriated  to 
Mrs.  Howell  knd  her  son,  so  far  as  was  necessary,  and  the  prin- 
cipal to  be  divided  among  the  residuary  legatees  of  the  estate. 

The  petition  of  Mr.  and  Mrs.  Towle  to  the  Chancellor  in  1831, 
in  which  Mrs.  Howell  expressly  concurred  in  writing,  is  a  recog- 
nition of  the  act  of  the  executor  in  setting  apart  the  $10,000  as  a 
capital  sum,  which  under  the  circumstances  ought  to  be  deemed 
conclusive  upon  them.  They  speak  of  Mrs.  Weeks's  one-fourth 
part  of  that  fund,  as  being  yet  unpaid  to  her ;  they  allege  that  the 
annuity  of  $100  is  insufficient  for  the  support  of  Mrs.  Howell, 
and  they  pray  for  a  reference  to  ascertain  how  much  she  shall 
receive  yearly  in  future  for  her  support,  and  they  also  ask  for  a 
suitable  allowance  for  past  expenditures. 

The  Chancellor  made  an  order  of  reference  accordingly,  which 
was  never  prosecuted  by  the  petitioners  or  by  Mrs.  Howell. 

They  chose  to  rely  upon  the  exercise  of  Mrs.  Towle's  discre- 
tion as  administratrix  in  regard  to  the  extent  of  the  yearly  allow- 
ance, in  preference  to  obtaining  the  judgment  and  sanction  of 
this  court.  Whether  Mrs.  Towle  could  exercise  any  discretion 
on  the  subject,  I  need  not  say.  I  am  clear  that  she  could  not  trench 
upon  the  limit  which  the  executor  had  imposed  in  the  income 
allotted  for  this  object,  and  which  she  as  well  as  her  husband  and 
mother,  had  recognized  and  virtually  adopted  ip  their  applicatioil 
to  the  Chancellor.  And  certainly,  their  omission  to  proceed 
under  the  order  of  reference,  was  an  acquiescence  in  {hat  limita- 
tion, which  they  ought  not  at  this  day  to  be  permitted  to  retract. 

These  considerations  induce  me  to  concur  fully  in  the  conclu- 
sion of  Assistant  Yice-Chancellor  Hoffman.  The  master  will 
therefore  be  advised  that  he  is  not  to  allow  to  Mr.  and  Mrs.  Towle 
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any  sniount  for  Mrs.  Howell's  support,  beyond  the  yearly  income 
of  the  fand  in  question  while  she  lived. 


James  Mason  v,  John  Mason's  Executors  and  others. 

A  tMtator  hftviof  three  eooe  and  fear  danghten  liTing,  and  aiz  greBdchildren  Um 
ieiae  of  ft  deceaied  daughter  and  of  her  husband,  G.,  by  his  will  gave  to  three 
of  his  daughters  each  ooe-fourth  of  his  real  and  penoual  estate  absolntely,  and 
another  fourth  to  G.  and  his  children  ;  and  then  devised  and  bequeathed  the  re* 
maioing  half  of  his  estate  to  his  executors,  in  trust  to  rent,  inrest  and  improve  the 
same,  and  receive  and  collect  the  rents  and  income,  and  out  of  the  income,  to 
pay  yearly  annuities,  (unequal  in  amount,  but  each  considerably  less  than  one- 
eighth,  of  the  income,)  to  each  of  his  three  sons,  J.,  H.  and  M.  and  to  his  daugh- 
ter H.  A.  The  latter  was  to  cease  on  her  surviving  her  husband,  and  she  was 
then  to  take  one-fourth  of  the  half  abeolu'ely ;  and  if  her  husband  survived  her, 
her  annuity  was  to  continue  to  him  for  life,  and  the  eighth  of  the  estate  subject 
to  that  annuity,  was  to  vest  in  her  issue  by  representation.  On  the  death  of 
the  sons  J.  or  H.  leaving  a  widow,  she  was  to  have  the  annuity  of  her  husband, 
during  her  life.  The  trustees  were  clothed  with  a  discretionary  power  to  increase 
the  annuities  of  the  respective  sons,  and  the  daughter  H.  A.,  during  their  liveSi 
If  the  net  income  of  the  trust  ftmd  exceeded  the  annuities,  the  surplus  as  to 
three-fourths  accruing  after  a  month  from  the  testator's  death,  was  to  accumulate 
equally  for  the  benefit  of  the  issue  of  J.,  II.,  and  H.  A.  respectively  during  their 
minorities,  and  to  be  paid  to  them  respectively  at  twenty-one.  So  long  as  either 
of  those  three  were  without  issue,  the  surplus  of  the  income  of  their  trust  shares, 
after  sstisfyiug  the  annuities  to  them  or  the  husband  or  widows,  as  the  ease 
might  be ;  was  to  be  paid  to  the  three  other  daughters,  and  to  the  issue  of  H.  A., 
to  G.,  and  to  the  issue  of  H.  and  J.,  if  either  had  any ;  all  taking  per  9tirfe».  Ob 
the  death  of  M.,  who  it  was  supposed  would  never  have  issue,  the  testator  gave 
one-fourth  of  the  trust  fund,  to  the  same  devisees  as  last  above  expressed  ;  and 
the  surplus  income  of  that  fourth  while  he  lived,  was  to  go  to  the  same  persons 
and  daMos. 

On  the  death  of  J.  and  H.  respectively,  other  two  fourth  parts  of  the  trust  (kind 
were  given  to  their  respective  issue,  subject  to  the  respective  annuities  to  their 
widows.  But  if  either  of  those  sons  left  no  issue,  the  respective  fourth  parts,  sub- 
ject to  the  widow's  annuities,  were  given  to  the  three  daughters  fust  named,  to 
G.  or  his  issue,  to  H.  A.  or  her  issue,  and  to  the  issue  of  either  J.  or  H.  if  any 
there  were  *,  all  bestowed  per  Hirpee. 

Htld^  on  the  eonsi ruction  of  the  will,  that  the  devise  in  trust  of  the  half  of  the  es- 
tate, was  to  be  construed  and  taken  as  a  devise  of  separate  and  distinct  shares,  each 
conswUng  of  one-fourth  part  of  such  half,  on  distinct  trusts  in  respect  of  each; 
and  that  the  power  of  alienation  was  not  suspended  as  to  any  portion  of  tlie  «- 
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M»,  beywid  two  qfteeified  Uym  in  iiMiif  tt  tke  death  of  tk«  tMtetor ;  Md  UmI 

there  was  no  absolute  raepenBion  for  a  month,  or  for  any  detignated  period. 
The  annuities  to  the  two  sona  and  the  daughter,  are  not  a  joint  charge  upon  the 

three-fourths  of  the  trust  ftind ;  but  each  is  a  separate  charge  on  the  respectSra 

fourth  parts  giTen  in  tmst 
Held  «lao,  that  the  tmsts  for  the  accunolation  of  the  snrplnB  income  of  the  m* 

spective  shares  were  Talid.    As  to  all  the  beneficiaries,  the  aeounnlations  wars 

to  commence  within  two  lives  in  being  at  the  death  of  the  testator ;  during  the 

minority  of  the  respective  beneficiaries :  and  were  to  terminate  as  to  each  when 

he  became  of  age- 
It  is  a  sufficient  oompUaaoe  with  the  previsions  of  the  revised  statutes  as  to  s»sh  ae* 

comnlations,  if  the  persons  for  whom  the  same  are  mteDded,  are  designated  or 

described  as  a  class,  e.  g.  as  the  children  of  a  person  named. 
Vhere  such  a  class  is  designated,  it  is  not  essential  that  all  should  be  living  when 

the  accumulation  commences ;  provided  at  the  commencement  it  goes  for  the 

benefit  of  soeh  as  are  tn  ssM-excIosively,  and  that  those  who  subsequently  become 

entitled  hSi  within  the  prescribed  rales  laid  down  by  the  statute. 
Svch  a  succession  of  accumulations,  is  not  objectionable,  if  they  are  all  made  to  ter> 

minate  within  the  prescribed  limits  as  to  time  in  respect  of  the  suspense  of  the 

power  of  alienation. 
Held  aUo,  that  a  dbvise  in  trust  for  the  payment  of  annnities  out  of  the  income  of 

real  estate,  is  valid. 
Words  in  a  will  importing  a  joint  bequest  or  a  union  of  interests,  construed  as  be* 

stowing  separate  and  distinct  shares  and  interests,  from  the  nature  of  the  thmgs 

given,  and  the  directions  as  ttKheir  disposition  and  enjoyment. 
80  words  in  the  conjunctive,  will  be  construed  disjunctively  and  as  distributive,  when 

the  intent  of  tfie  testator  requires  it 
In  the  construction  of  a  will,  the  extent  and  situation  of  the  property,  is  a  proper 
extrinsic  circumstance  to  be  considered  in  ascertaining  the  intent  and  object  of 

the  testator. 
Where  there  is  a  devise  and  bequest  to  trustees,  one  of  whom  is  to  fake  a  benefi* 

oial  interest  in  the  trust  property,  he  takes  a  legal  estate  to  the  extent  of  such 

interest 

Oct  10, 11, 1844,  and  Feb.  ^,  March  18, 1845 ;  Decided  April  3, 1845. 

The  questions  io  this  cause  arose  upon  the  will  of  John  Ma- 
son, who  died  in  the  city  of  New  York,  on  the  26th  day  of  Sep- 
tember, 1839.    The  will  was  in  these  words,  viz : 

"  In  the  oame  of  God,  Amen — I,  John  Mason,  of  the  city  of 
New  York,  gentleman,  being  of  a  sound  and  disposing  mind, 
memory  and  understanding,  do,  in  and  by  these  presents,  make, 
execute,  and  publish  my  last  will  and  testament  as  follow^  that 
is  to  say : — 

<<  First,  I  order  and  direct  all  my  just  debts,  funeral  expenses, 
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and  testamentary  charges  to  be  paid  as  soon  after  my  decease  as 

may  be  conveniently  done. 

<<  Second,  I  give,  devise,  and  bequeath  unto  my  beloved  daugh- 
ter, Mary  Jones,  the  wife  of  Isaac  Jones,  and  to  her  heirs,  execu- 
tors, administrators,  and  assigns  for  ever,  the  one  equal  undivir 
ded  eighth  part  of  all  my  property  and  estate  both  real  and  per- 
sonal whatsoever. 

'*  Third,  I  give,  devise,  and  bequeath  unto  my  beloved  daugh- 
ter, Rebecca  Jones,  the  widow  of  Isaac  C  Jones,  deceased,  and 
to  her  heirs,  executors,  administrators  and  assigns  forever,  one 
other  equal  undivided  eighth  part  of  all  my  property  and  estate 
both  real  and  personal  whatsoever. 

*<  Fourth,  I  do  give,  devise,  and  bequeath  unto  George  Jones, 
the  husband  of  my  deceased  beloved  daughter  Serena,  and  to 
her  children  by  him,  and  to  their  respective  hein;,  executors, 
administrators,  and  assigns  for  ever,  one  other  equal  undivided 
eighth  part  of  all  my  property  and  estate  both  real  and  personal, 
whatsoever. 

<'  The  share,  estate,  and  interest  of  the  said  George  Jones  m 
the  said  last  mentioned  eighth  part  to  be  the  same  in  right  of  his 
said  deceased  wife  as  if  she  were  now  living  and  should  survive 
me,  to  the  end  that  he  may  not  be  prejudiced  by  her  death  before 
me,  touching  her  share  and  portion  in  my  estate  and  property, 
either  real  or  personal,  the  said  children  taking  under  this  my 
will,  their  respective  shares,  estates  and  interest  in  the  real  estate 
of  the  said  last  mentioned  eighth  part  only  after  the  death  of 
their  said  father,  equally,  or  share  and  share  alike. 

<<  Fifth,  1  give,  devise,  and  bequeath  unto  my  beloved  daugh- 
ter, Sarah  Jones  Hamersley,  the  wife  of  Andrew  Gordon  Hamer- 
sley,  and  to  her  heirs,  executors,  administrators  and  assigns  for 
ever,  one  other  equal  undivided  eighth  part  of  all  my  property 
and  estate  both  real  and  personal  whatsoever. 

"  Sixth,  The  remaining  one  equal  undivided  half  part  of  all 
my  property  and  estate,  both  real  and  personal  whatsoever,  I 
give,  devise,  and  bequeath  unto  the  said  Isaac  Jones,  George 
Jones,  and  Andrew  Gordon  Hamersley,  and  the  survivors  and 
survivor  of  them,  their  and  his  heirs,  executors,  administrators 
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and  assigns,  for  ever,  in  trust  for  the  following  uses  and  purposes, 
thai  is  to  say? 

*^  To  rent,  invest  and  improve  the  same,  at  their  and  his  best 
discretion,  and  collect  and  receive  the  rents,  issues,  profits,  inter- 
est, dividends,  or  other  income  thereof,  and  by  and  out  of  such 
income,  or  so  much  thereof  as  may  be  necessary  for  that  purpose, 
to  pay  the  following  annuities,  that  is  to  say : 

"  To  my  beloved  daughter,  Helen  Alston,  the  wife  of  Joseph 
Alston  of  South  Carolina,  for  her  own  separate  use  and  benefit, 
and  into  her  own  hands,  and  upon  her  own  receipt,  or  to  her 
own  written  order,  to  be  given  by  her  from  time  to  time  as  such 
payments  shall  be  made,  and  not  by  way  of  anticipation,  a  clear 
annual  annuity  of  three  thousand  dollars  a  year ; 

^'  Also,  to  my  beloved  son,  John  Mason,  Junior,  a  clear  annual 
annuity  of  two  thousand  dollars  a  year ; 

"Also,  to  my  beloved  son,  James  Mason,  a  clear  annual  annu- 
ity of  two  thousand  five  hundred  dollars  a  year ; 

"  And,  also,  to  my  beloved  son,  Henry  Mason,  a  clear  annual 
annuity  of  two  thousand  five  hundred  dollars  a  year. 

"Each  of  the  said  four  annuities  to  be  paid  in  two  equal 
instalments  a  year,  at  the  end  of  every  six  calendar  months  from 
and  after  my  decease,  and  to  continue  during  the  respective  life- 
times of  the  before  named  four  annuitants,  with  the  exception  of 
the  said  Helen  Alston,  whose  annuity  shall  cease  when  and  if 
she  survive  her  said  husband,  and  she  shall  thereupon  become 
entitled,  and  I  hereby  in  that  event  give,  devise  and  bequeath  to 
her  and  to  her  heirs,  executors,  administrators  and  assigns,  for 
ever,  the  one  eqirnl  undivided  fourth  part  of  the  said  half  part  of 
my  property  and  estate,  both  real  and  personal. 

"  But  should  her  said  husband  survive  her,  then  from  and  af* 
ter  her  decease,  I  hereby  order  and  direct  the  said  annuity  of 
three  thousand  dollars  a  year,  to  be  paid  to  him  in  like  semi- 
annual instalments  for  and  during  the  residue  of  his  natural 
life. 

"And  upon  the  decease  of  the  said  Helen  Alston,  should  she 
4ie  in  the  lifetime  of  her  said  husband,  I  hereby  give,  devise, 
and  bequeath  the  said  last  mentioned  one  equal  undivided  fourth 
part,  of  the  said  half  part  of  my  property  and  estate,  both  real 
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and  personal,  subject  to  the  said  aanaity  to  her  surviTing  bu»* 
band,  to  her  child  or  children,  or  other  issue,  and  his,  her,  or 
their  respective  heirs,  executors,  administrators  and  assigns  for 
ever,  share  and  share  alike ;  such  other  issue  taking  by  repre- 
sentation and  not  per  capita. 

<<  And  with  regard  to  my  said  two  sons,  James  Mason  and 
Henry  Mason,  should  they  or  either  of  them  die  leaving  a  widow 
surviving  them  or  him,  such  widow  or  widows  shall  be  entitled 
to,  and  I  hereby  give  and  bequeath  to  her  or  them  respectively, 
the  same  annuity  of  two  thousand  five  hundred  dollars  a  year, 
to  be  paid  to  her  or  them  respectively,  in  like  semi-annual  in* 
stalments,  during  the  residue  of  her  or  their  several  natural  life 
or  lives. 

*<  And  I  do  hereby  give  to  the  before  named  trustees  and  the 
survivors  and  survivor  of  them,  full  discretionary  power  to  in- 
crease the  said  annuities  respectively,  during  the  lifetimes  of  my 
said  daughter  Helen  Alston,  and  my  said  three  sons,  John  Ma- 
son, Junior,  James  Mason,  and  Hedry  Mason,  but  not  after  their 
respective  deaths. 

"  And  should  the  clear  net  income  of  the  said  trust  fund  ex- 
ceed the  said  annuities,  the  surplus  in  regard  to  the  three  equal 
fourth  parts  thereof  accruing  after  one  month  from  my  death,  is 
to  accumulate  equally  for  the  benefit  of  the  children  or  other 
issue  of  the  said  Helen  Alston,  and  James  Mason  and  Henry 
Mason  respectively,  during  their  respective  minorities,  and  to  be 
paid  to  them  respectively  as  they  shall  severally  attain  the  age 
of  twenty-one  years,  such  children  or  other  issue  taking  th^ 
respective  shares  thereof  by  representation  and  not  per  capita. 

<'  And  with  regard  to  the  said  trust  shares  of  the  said  Helen 
Alston,  James  Mason  and  Henry  Mason,  so  long  as  they  may 
severally  be  without  issue  living,  the  surplus  of  the  said  income 
thereof  accruing  as  aforesaid  from  one  month  atfter  my  death, 
after  satisfying  the  said  annuities  to  them,  or  to  the  surviving 
husband  of  the  said  Helen  Alston,  and  the  surviving  widows  of 
the  said  James  Mason  and  Henry  Mason,  shall  be  paid  from 
time  to  time  to  the  said  Mary  Jones,  Rebecca  Jones,  George 
Jones,  if  he  be  living,  or  to  his  children  by  my  said  deceased 
daughter,  if  he  be  dead,  the  said  Sarah  Jones  Hamersley,  and  the 
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fmd  Hden  Alston,  should  her  said  husband  be  then  deceased  and 
^e  survire  him,  or  to  her  issue  if  she  and  her  said  husband  be 
both  living,  and  she  have  issue  living,  and  to  the  issue  of  either 
of  my  said  sons  James  Mason  and  Henry  Mason,  who  may  have 
issue,  equally,  or  share  and  share  alike,  such  issue  in  each  in* 
stance  taking  by  repvesentation  and  not  per  eapiia. 

^  And  upon  the  decease  of  my  said  son  John  Mason,  Juniori 
who  is  immarried,  and  from  his  bodily  and  mental  infirmitiesy 
in  all  human  probability  never  will  be  married,  I  give,  devise 
and  bequeath  tfie  one  equal  fourth  part  of  the  said  remaining 
half  part  of  my  property  and  estate,  both  real  and  personal,  to- 
gether, in  the  meantime,  that  is  to  say,  during  his  lifetime,  and 
(he  surplus  of  income  thereof,  after  satisfying  the  said  annuity  to 
him,  to  the  several  persons,  and  for  the  several  estates,  and  upon 
the  several  contingences  herein  lastly  above  specified. 
•  '<  And  upon  the  deaths  of  the  said  James  Mason  and  Henry 
Mason  respectively,  I  give,  devise  and  bequeath  the  two  equal 
fourth  parts  of  the  said  remaining  half  part  of  my  property  and 
estate,  both  real  and  personal,  to  their  respective  issue,  such 
issue  taking  share  and  share  alike,  by  representation,  and  not 
per  capita,  subject  to  the  said  annuities,  to  the  widows  of  my 
last  naimed  two  sons,  should  such  widows  survive  them. 

^  But  should  my  said  last  named  two  sons,  or  either  of  them, 
die  without  leaving  any  issue  them  or  him  surviving,  then  I 
give,  devise  and  bequeath  the  said  last  mentioned  two  equal 
fourth  parts  or  one  equal  fourth  part  of  the  said  remaining  half 
part  of  my  said  property  and  estate,  both  real  and  personal  as 
the  case  may  be,  subject  to  the  said  last  mentioned  annuities,  to 
the  said  Mary  Jones;  Rebecca  Jones;  George  Jones,  if  he  be 
then  living,  or  if  then  dead,  to  the  children  of  my  said  daughter 
Serena ;  Helen  Alston,  if  she  shall  have  survived  her  said  hus« 
bond,  and  if  not,  then  to  her  issne ;  the  said  Sarah  Jones  Hamer« 
sley ;  and  the  issue  of  either  of  my  last  mentioned  two  sons  who 
may  have  left  issue ;  equally,  share  and  share  alike,  the  issue  or 
ehildren  in  either  case  taking  by  representation  and  not  per 
capita. 

'*  Lastly,  I  do  hereby  nominate,  constitute  and  appoint  the 
said  Isaac  Jones,  George  Jones,  and  Andrew  Gordon  Hamersley, 
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executors,  and  my  said  two  daughter^  Mary  Jooes  and  Rebecca 
Jones,  executrixes  of  this  my  last  will  and  testament,  hereby 
giving  them  power  and  authority  at  their  discretion,  to  sell  and 
convey  all  or  any  part  or  parts  of  my  real  estate.  And  I  hereby 
revoke  every  former  will  by  me  executed* 

"  In  witness  whereof,  I  have  to  these  presents  set  my  hand 
and  sea),  this  twenty-sixth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-nine. 

John  Mason,  (l.  s.) 

"  Signed  by  the  testator,  at  the  end  hereof  and  by  him  senled^ 
executed,  published,  and  declared  as  and  for  his  last  will  and 
testament  in  our  presence,  who  in  his  presence,  aifd  at  his  request 
and  in  the  presence  of  each  other,  have  hereto  subscribed  our 
respective  names  as  attesting  witnesses,  adding  to  our  respective 
names  our  places  of  residence,  the  day  and  year  lastly  above 
written.  Francis  E.  Berger,  68  Warren-street ;  Gborob  W. 
Strong,  No.  109  Greenwich-street,  city  of  New  York." 

The  complainant  was  one  of  the  sons  of  the  testator  named  ia 
the  will.  In  his  bill  filed  March  24, 1840,  he  stated  that  the  ex- 
ecutors proved  the  will  and  obtained  letters  testamentary.  That 
a  large  portion  of  the  real  estate  was  demised  at  the  death  of  the 
testator,  but  the  complainant  was  ignorant  of  the  particulars  and 
required  a  discovery.  That  the  devise  of  the  testator  both  as  to 
his  real  and  personal  estate,  was  utterly  null  and  void  and  of  no 
legal  effect  or  validity,  and  the  complainant  upon  his  death  be- 
came seised  of  one-eighth  of  the  real  estate  as  tenant  in  common 
and  entitled  to  one«eighth  of  the  rents  of  such  as  was  demised. 
That  the  other  heirs  or  some  of  them  have  received  the  whole 
rents,  and  he  has  called  on  them  for  an  account  and  payment. 

The  bill  prayed  that  the  devises  and  bequests  of  the  will  might 
be  declared  void,  and  the  complainant's  title  established,  and  for 
an  account  of  the  rents  received.  Also  that  the  true  construe* 
tion  of  the  will  might  be  declared  and  determined  by  the  court 

The  parties  defendant  in  the  suit,  were  the  three  executors, 
the  six  children  of  the  testator  named  in  the  will  as  being  then 
alive,  Joseph  Alston  also  named  in  the  will  and  his  infant  son^ 
the  wife  of  Henry  Mason  and  his  infant  daughter,  the  wife  of 
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the  complainant,  and  the  six  children  of  Serena  Jones-  the  de- 
ceased daughter  of  the  testator. 

The  executors,  with  the  parties  who  took  absolute  vested  in- 
terests under  the  will,  put  in  answers,  insisting* on  its  validity  in 
every  particular.  The  executors  stated  that  under  the  discre- 
tionary power  in  the  will  they  had  increased  the  annuities  to 
one-eighth  of  the  net  income. 

It  appeared  that  the  personal  effects  of  the  testator  were  inven- 
toried at  five  hundred  and  sixty-six  thousand  five  hundred  and 
thirty-eight  dollars ;  and  that  his  real  estate  was  worth  about 
half  a  million  of  dollars.  It  also  was  stated  at  the  hearing,  that 
the  executors  during  the  progress  of  the  suit,  had  reduced  the 
annuities  payable  to  the  sons  and  Mrs.  Alston  to  the  sums  speci- 
fied in  the  will.  * 

James  /.  Ring,  for  the  complainant. 

The  testator  has  devised  one-eighth  of  his  estate  to  each  6[ 
his  four  daughters  first  named,  including  the  hpsband  and  chil- 
dren of  Serena  Jones,  absolutely.  The  second  division  of  the 
will  consists  of  a  devise  of  one-half  of  his  whole  estate  to  three 
executors  as  trustees,  upon  certain  trusts  which  present  the  ques- 
tions now  at  issue. 

We  contend  that  this  devise  to  the  trustees  is  void,  both  as  to 
the  real  and  the  personal  estate. 

I.  The  directions  to  pay  annuities  out  of  the  rents  and  profits 
of  the  trust  property  does  not  support  the  devise. 

1.  The  trust  to  pay  annuities,  a  fixed  annual  sum,  out  of  rents 
and  profits,  is  not  a  purpose  enumerated  in  part  2,  chapter  first, 
article  2,  title  2d,  of  the  revised  statutes. 

It  is  not  a  trust  for  alienation. 

It  is  not  an  application  of  rents  and  profits  or  any  specific  part 
of  them,  but  is  a  charge  upon  them. 

The  payment  of  a  gross  sum  to  an  annuitant  is  not  an  appli- 
<^tion  Co  his  use. 

2.  Such  devise  would  vest  the  whole  estate  in  fee  in  the  trus- 
tees under  the  sixtieth  section  of  the  title  relative  to  Uses  and 
Trusts ;  no  matter  what  were  the  disproportion  between  the  an- 
nuity and  the  yearly  value  of  the  land ;  or. 
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3.  It  renders  it  impossiUe  to  determine  what  proportion  of  the 
estate  is  left  in  the  grantee  or  bis  heirs  which  is  not  necessary 
for  the  purposes  of  the  trust    (See  i  62  of  same  title.) 

II.  The  power  to  enlarge  the  annuities  will  not  support  the 
trusty  as  the  enlarged  amounts  are  merely  substituted  for  the 
original. 

III.  The  attempted  disposition  of  the  residue  of  the  rents  and 
profits  will  not  support  the  devise. 

1.  The  provision  for  accumulation  is  void. 

Firsty  for  uncertainty  of  what  is  to  accumulate  and  of  the  per- 
sons to  take ;  and  stcondly^  for  too  long  postponement  of  the 
eommeacement 

2.  The  proviaons  for  the  distribution  ci  some  portion  of  the 
income  during  the  time  Mrs.  tdiston,  James  and  Henry  are  with- 
out issue,  is  void. 

Firsts  for  uncertainty  as  to  what  is  to  be  paid,  and  the  persons 
to  take,  and  as  to  the  contingency  authorizing  the  payment 

Secondly i  being  for  the  benefit  of  iasue  not  in  existence  at  its 
creation,  it  cannot  be  determined  who  is  to  take. 

3.  The  trustees  are  also  ce^^tii^  que  trusty  under  the  devise. 

4.  The  devise  of  one-fourth  of  the  one-half,  on  the  death  of 
John  Mason,  Junior,  is  void  for  uncertainty  and  incomprehensi- 
bility. 

6.  The  devise  of  two-fourths  of  one4ialf,  on  the  deaths  of 
James  and  Henry  to  tbeir  issue  is  void. 

Firsts  no  provisions  axe  made  for  the  estate  between  their 
deaths  respectively. 

Secondly^  it  is  contradicted  by  the  next  clause  of  the  wiU. 

Thirdly y  it  is  part  of  a  general  purpose  which  has  failed. 

6.  The  devise  on  the  death  of  eidier  of  thoae  sons  without 
issue,  is  void. 

Firsty  for  uncertainty  as  te  what  passes,  whether  one  or  two- 
fourths  ;  and  the  persons  to  take. 

Secondly y  as  being  part  of  a  general  purpose  which  has  fiuled. 

JTiirdiyt  Because  of  its  contradicting  immediately,  the  pieoe- 
ding  provisions. 

I Y.  The  complainant,  James  Maaon,  takes  one-eighth  of  the  tes- 
tator's real  and  personal  estate  as  heir  at  law. 
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'  7.  At  all  events,  fh6  trustees  having  increased  the  annuities  to 
the  complainant  to  the  extent  of  one-eighth  of  all  the  income  of 
said  trust  fund,  he  is  entitled  to  a  decree  for  the  payment  of  the 
enlarged  annuity.  The  trustees  have  no  right  to  diminish  it, 
after  once  enlarging  it.  The  testator  did  not  intend  to  place  his 
sons  in  such  a  state  of  vassalage  as  would  result  from  a  different 
^construction. 

The  counsel  cited  Coster  v.  Lanttard^  14  Wend.  265,' 331, 
833,  362;  Hawley  v.  James^  16  ibid.  61, 161,  173;  Stuyvesant 
V.  Salmon,  16  ibid.  321 ;  1  Rev.  Stat  728,  729,  §  66,  57,  60,  62, 
83 ;  Wilson  v.  Piggott,  2  Yes.  jr.  351 ;  Fortescue  v.  Oregor^ 
6  ibid.  653. 

'-  B.  Robinson,  for  Mr.  and  Mrs.  Alston  concurred  in  the  grounds 
taken  by  the  complainant. 

/  F.  L.  Pruyn  and  /  C  Spsncer,  for  Henry  Mason. 

I.  The  devise  of  one-half  of  the  testator's  estate  in  trust  to  pay 
annuities  to  more  than  two  persons  during  their  lives,  suspends 
the  power  of  alienation  for  more  than  two  lives  in  being,  and  is 
void. 

Here  there  sxefour  annuitants  in  the  first  instance,  absolutely^ 
If  Mr.  Alston  survives  his  wife,  then  the  annuity  continues  to 
him  during  life,  and  the  widows  of  James  and  Henry,  are  also 
contingently  entitled  to  annuities  on  the  death  of  their  husbands. 

The  devise  is  of  the  whole  of  this  half  of  the  estate,  in  trust  to 
pay  the  different  annuities.  It  is  a  joint  devise,  and  not  of  several 
portions  of  the  several  annuities,  so  that  if  the  gross  income  should 
be  less  than  tlO,000  in  any  one  year,  a  proportionate  abatement 
must  be  made  in  each  annuity.  They  are  each  and  all  charged 
upon  the  whole  estate.  By  section  36,  tit.  2,  chap.  1,  part  2,  of 
the  revised  statutes,  dispositions  of  the  rents  and  profits  of  landS| 
are  to  be  governed  by  the  rules  in  that  article  relative  to  future 
estates  in  lands. 

By  section  16  same  title,  the  absolute  power  of  alienation  shall 
not  be  suspended  by  any  limitation  or  condition  fci  a  longer  pc 
riod  than  two  lives  in  being  at  the  creation  of  the  estate. 
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And  by  section  14  of  the  same  title,  any  estate  by  which  such 
a  suspension  is  caused,  shall  be  void  in  its  creation. 

By  section  1  of  tit.  4,  chap.  4,  part  2,  of  the  revised  statutes, 
the  absolute  ownership  of  personal  property,  shall  not  be  sus- 
pended by  any  limitatiou  or  eondUion  whatever  for  a  longer 
period  than  two  lives  in  being. 

And  by  section  2,  in  all  other  respects  limitations  of  future  in- 
terests iD  personal  property,  are  subject  to  the  rules  prescribed 
in  chap.  1,  part  2,  respecting  future  estates  in  land.  See  Van 
Vechten  v.  Van  Veghien,  (8  Paige,  128,)  that  the  effect  of  this 
clause  is  to  render  void  an  estate  or  interest  in  personal  property  by 
which  an  illegal  suspension  is  created. 

Upon  the  subject  that  this  devise  creates  a  joint  charge  upon 
the  whole  fund,  I  can  add  nothing  to  what  has  already  been  said, 
except  to  refer  to  and  adopt  the  remarks  of  Senator  Maison,  in  the 
case  of  Hawley  v.  JameSy  (16  Wendell,  258.) 

This  joint  charge  renders  the  principal  of  the  fund  inalienable 
during  the  lives  of  the  four  annuitants. 

1.  The  annuitants  cannot  alienate  their  interest.  The  63  sec* 
tion  of  tl^e  same  title  2,  declares  that  '<  no  person  beneficially  in- 
terested in  a  trust  for  the  receipt  of  rents  and  profits,  can  assign, 
or  in  any  manner  dispose  of  such  interest." 

Here  is  a  clear  trust  to  receive  rents  and  profits.  There  is  no 
vestige  of  an  authority  in  this  will  to  sell,  or  to  lease  or  mort- 
gage lands  to  pay  charges. 

On  this  subject,  I  refer  to  and  adopt  the  remarks  of  Justice 
Bronson,  in  16  Wendell,  161,  beginning,  ^<  There  is  still  another 
reason,"  &c.,  and  also  at  p.  166,  the  remarks  also  of  Ch.  J. 
Nelson,  p.  1 17,  beginning  "  The  trust  to  pay  annuities,"  Ac. 

That  the  annuity  is  not  a  sum  in  gross,  in  addition  to  what  X 
Bronsou  says  at  p.  165,  I  refer  to  and  adopt  the  remarks  of 
Senator  Maison,  at  p.  262,  beginning  ^'  We  now  come  to  the  63d 
section,"  &c. 

These  annuities  are  several  sums  payable  every  six  months, 
and  not  a  suni  in  gross. 

They  are  uncertain  in  amount,  the  trustees  having  a  discretion 
to  increase  them. 

If  the  case  of  Ballet  v.  Thompson^  (5  Paige,  686,)  is  relied  upon, 
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to  shov  that  the  interest  of  the  annuitants  is  assignable,  I  refer  to 
and  adopt  the  conclusive  argument  of  Senator  Maison,  beginning 
at  p.  260  of  16  Wendell,  beginning  "  Such  would  be  precisely  the 
case^^Ac. 

I  add  the  following  remarks :  It  may  be  seriously  questioned 
whether  the  devise  in  Hattet  t.  7%omp«on,  was  not  a  gross  sum 
of  94000,  mnoe  Thompson  could  render  it  grosM  by  calling  for  it 
at  any  time. 

Again,  the  Chancellor  in  that  case  considered  that  the  income 
of  the  $4000  was  not  intended  for  the  support  of  Mr.  Thompson. 

In  this  case,  the  annuities  are  clearly  for  that  purpose. 

The  case  therefore,  is  not  strictly  applicable  to  the  questions 
arising  under  this  devise. 

If  it  be  applicable  to  a  tmstt  to  receive  rents  and  profits  under 
sob.  3  of  sec.  65  of  tit  2,  then  it  is  overruled  by  the  opinions  be* 
fore  quoted  in  16  Wendell,  and  the  decision  of  the  Court  of  Er- 
jors,  in  Coster  v.  LoriUardj  14  Wendell,  see  p.  329,  opinion  of 
Ch.  J.  Savage,  and  the  decree  of  the  court  by  which  the  annuities 
were  set  aside,  which  were  drawn  in  question.  And  in  fact,  it 
is  virtually  overruled  by  the  Chancellor  in  Van  Eps  v.  Van  Eps^ 
(9  Paige,  240.) 

The  decision  in  James's  case,  p.  275,  which  saved  the  annuities, 
devised  a  mode  of  doing  so,  which  exonerated  the  estate  from  the 
charge  at  once.  This  was  done  under  the  peculiar  language  of 
the  will,  see  Senator  Maison's  opinion,  p.  256,  and  at  p.  259,  and 
because  all  the  parties  and  their  counsel  were  desirous  that  these 
mnail  annuities,  out  of  such  a  large  estate,  should  be  paid ;  and 
every  one,  instead  of  making  an  objection,  lent  his  aid  to  give 
them  effect  The  court  could  not  have  directed  the  purchase  of 
an  annuity,  or  the  leasing  of  lands,  to  produce  one,  if  they  had 
not  supposed  the  will  contained  such  a  power  to  the  trustees. 
Whether  it  did  in  fact,  give  such  a  power,  is  not  so  material.  If 
the  court  mistook  the  fact,  it  does  not  vary  the  principle  on  which 
they  proceeded. 

We  are  therefore  led  to  the  next  question  in  order. 

2.  That  by  the  65th  section  of  title  2,  the  trustees  have  no 
power  to  alien  any  part  of  the  estate.  In  this  will  there  is  no  in- 
dication of  any  authority  to  dispose  of  any  part  of  the  half,  and 
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tbeie  are  no  words  by  which  such  impUeatiou  can  possibly  arisen 
There  is  no  direction  to  *^  secure"  the  annuities,  or  any  thing  of 
the  kind. 

Any  alienation  o(  the  estate  or  any  portion  of  it,  by  the  trusteeSf 
would  therefore  be  in  '<  contrayention  of  the  trust.'' 

And  even  if  the  inteiest  of  ttie  annuitants  be  assignable^  yet 
the  trust  term  must  be  maintained  to  pay  over  the  annuities  to 
the  assignees. 

The  possibility  that  the  annuitants  might  release  and  eztin-^ 
guish  their  claim,  cannot  relate  back  to  render  valid  the  creation 
of  the  estate. 

There  is  a  possibility  also,  that  they  will  not  release,  and  there- 
fore hold  on  to  their  annuities  as  long  as  may  be,  and  this  very 
possibility,  that  the  trust  term  may  continue  more  than  two  lives 
ia  being,  renders  it  void.  See  remark  and  quotation  of  Cb.  J.  Nel* 
son,  p.  121, 16  Wendell,  second  line  from  the  top. 

Upon  the  point  now  mentioned,  I  refer  to  the  remarks  of  Ch. 
J,  Nelson,  p.  122,  of  16  Wendell,  beginning,  ^<  Even  if  we  should 
concede,"  &c* 

And  in  reference  to  this  whole  point,  the  decision  in  Van  Vech^ 
ten  V.  Van  Veghten^  (8  Paige,  104,)  in  respect  to  the  house  and 
lot  in  Market-street,  is  directly  applicable,  and  is  conclusive. 

II.  The  trust  for  accumulation  of  three-fourths  of  the  one* 
half  of  the  estate  for  the  benefit  of  unborn  children,  is  at  least 
questionable.  I  do  -not  propose  to  argue  it  at  length  ;  indeed  I 
do  not  find  that  the  point  has  been  the  subject  of  adjudication. 

The  question  is  whether  under  the  2d  subdivision  of  sectioii 
37  of  title  2,  chap.  1,  and  under  the  2d  subdivision  of  section 
3  of  title  4,  chap.  4,  part  2,  ^  the  persons"  during  whose  minority 
the  accumulation  must  commence,  and  at  the  expiration  of  which 
it  must  terminate,  must  not  be  named — specified  ? 

IIL  The  suspension  for  one  month  after  the  death  of  the  testa- 
tor, is  void.  The  settled  construction  of  the  revised  statutes  is 
that  the  suspension  cannot  be  for  any  definite  time,  long  or  diort, 
but  must  be  determinable  upon  lives  in  being.  It  is  only  neces- 
sary to  refer  to  the  case  of  H<mt?8  Esecutoro  v.  Van  Schaiek^ 
(20  Wendell,  666,)  and  to  Trving  y.  De  Koffy  (9  Wendell,  M7^ 
to  show  that  such  is  the  settled  law. 
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lY.  If  the  devises  of  the  will  aie  yoid  in  part,  so  that  the  whole 
intention  of  the  testator  cannot  be  executed,  the  whole  will  be- 
comes inoperative,  as  otherwise  there  will  be  an  unequal  distri- 
bution of  the  estate  among  the  testator's  children,  contrary  to  his 
evident  intention.  This  proposition  is  not  in  conflict  with  the 
opinion  of  the  Chancellor  in  Irving  v.  De  Kay^  in  9  Paige,  526* 
That  opinion  is,  "  that  any  legal  trust  is  sufficient  to  sustain  a 
devise  to  a  trustee  commensurate  with  such  trust,  without  refer- 
ence to  the  illegal  trusts  which  the  testator  has  attempted  to  cre- 
ate in  the  same  estate."  That  is,  that  if  there  be  any  legal 
ol^ts  of  a  trust,  it  may  be  sustained,  although  there  may  be 
other  ill^al  oljects  or  other  ill^fal  t^rms  or  limitations  inasmuch 
as  these  are  merely  void« 

The  Chancellor  acccHrdingly  qualifies  his  first  proposition  by 
saying  that  '^  although  same  of  the  objects  for  which  a  trust  is 
created,  or  8(»ne  future  interests  Umited  upon  the  trast  estate,  are 
illegal  and  invalid,  if  any  of  the  purposes  for  which  the  trust 
was  created  are  legal  and  valid,  the  legal  title  vests  in  the  trus- 
lees  during  the  continuance  of  such  valid  objects  of  the  trusf 

Now,  in  this  case,  we  are  not  dealing  with  the  objects  of  the 
trust,  at  least  so  far  as  the  first  point  is  concerned,  but  with  the 
means  adopted  to  accomplish  those  objects.  An  annuity  is  a 
lawful  object  of  a  trust  But  the  tying  up  of  an  estate  during 
four  lives  is  an  illegal  limitation  in  itself,  without  reference  to  its 
object 

The  condition  of  paying  the  four  annuities,  is  a  suspension  of 
the  power  of  alienation  and  violates  section  15  of  title  2. 

Admitting  for  the  purpose  of  the  argument,  that  the  object  and 
purpose  of  the  devise  to  pay  over  the  surplus  of  the  rents  and 
-profits  to  Mrs.  Jones  and  others,  during  the  time  that  Mrs.  Al- 
ston, James  and  Henry  shall  have  no  issue  living,  is  valid ;  yet 
this  very  authority  to  pay  over  is  to  continue  during  the  lives 
of  the  four  annuitants,  depending  upon  the  same  limitation  of  the 
continuance  of  the  estate,  as  the  annuities  themselves.  The 
same  remark  applies  to  all  the  contingent  devises  and  directions 
in  x^ard  to  the  surplus  of  the  income.  Besides,  all  these  devi- 
ses and  directions  are  so  mixed  up  with  the  devises  of  annnities, 
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Chat  it  is  impossible  to  sustain  the  one  set,  without  giving  efii9Ct 
to  the  other. 

But  the  radical  vice  of  the  devise  is  that  it  per  se  suspends  the 
power  of  alienation  by  a  condition  which  would  continue  the 
estate  in  the  trustees  for  more  than  two  lives  in  being. 

It  is  not  a  case  therefore,  where  some  objects  of  a  trust  are 
valid  and  others  are  invalid,  but  the  whole  trust  term  is  in  itsdf 
invalid. 

Still,  it  may  be  urged  that  in  the  cases  which  have  occurred, 
where  trust  terms  have  been  declared  void,  not  on  account  of 
their  objects,  but  on  account  of  their  duration,  other  devises  in 
the  same  will  have  been  held  valid  and  sustained  by  the  court. 
The  first  one  of  this  class  is  Hon^s  ExectUora  v.  Van  Schaick, 
{20  Wendell,  568.)  There  devises  of  specific  legacies  to  grand- 
children, were  maintained,  notwithstanding  the  trust  term  for 
other  persons  was  held  void.  But  as  J.  Bronson  remarked,  this 
was  an  entirely  independent  provision,  not  dependent  either  upon 
the  trust  term  or  upon  any  of  the  other  devises.  Its  being  main- 
tained in  no  way  interfered  with  the  intention  of  the  testator, 
either  special  or  general,  but  carried  it  out.  His  original  intent 
was  that  no  part  of  the  sum  constituting  these  legacies  should  go 
to  his  children.  No  inequality  among  the  children  was  pro- 
duced  by  sustaining  these  legacies. 

The  next  is  the  case  6{  Qott  v.  CooJS:,  (7  Paige,  521,)  in  which 
case  the  contingent  limitation  to  the  children  of  a  deceased  niece 
and  to  her  surviving  husband,  formed  no  part  of  the  integral  de- 
vises, and  was  in  no  way  connected  with  the  main  devises  of  the 
will.  It  could  not  be  said  that  any  of  the  other  devises  were  or 
could  have  been  made  in  contemplation  of  this  being  v.alid  and 
efiectual.  The  general  intention  of  the  testator  was  not  there-^ 
fore  disturbed. 

The  next  case  is  that  of  Van  Vechten  v.  Van  Veghtett^  (8 
Paige,  104.)  The  destruction  of  the  trust  in  relation  to  the 
house  in  Market-street,  merely  divided  the  principal  among  Che 
heirs  at  law,  the  children,  instead  of  the  income.  At  p.  129,  the 
Chancellor  says :  "  No  material  change  in  the  disposition  which 
the  testator  intended  to  make,  will  be  produced  by  separating 
the  unauthorized  trusts,  d^." 
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So  in  Irving  v.  De  Kay^  (9  Paige,  521,)  the  invalidity  of  the 
term  of  suspension  until  1840,  had  no  operation  whatever  upon 
the  bequests  and  devises  of  the  will,  produced  no  inequality^  and 
did  not  interfere  with  the  general  or  special  intentions  of  the  tes- 
tator. 

All  the  remarks  of  the  Chancellor  on  this  subject,  rest  upon  the 
case  of  Darling  v.  Rogers^  (22  Wendell,  486,)  in  the  Court  of 
Errors,  which  after  all,  must  guide  us  in  determining  whether 
that  court  intended  to  establish  a  different  rule  from  that  which 
bad  been  adopted  and  applied  in  the  Lorillard  case  and  in  the 
James's  case.  In  that  case  the  trust  was  created  to  pay  debts ; 
that  was  the  object  and  the  general  intention.  To  effect  this 
intention  the  trustees  were  empowered  "  to  sell  and  dispose  of 
the  estate  real  and  personal,  or  to  mortgage  the  real  estate"  and 
from  the  proceeds  to  pay  creditors.  It  was  held  that  the  authori- 
ty to  sell  was  valid,  though  that  to  mortgage  for  general  credi* 
tors  was  bad,  while  it.  would  be  good  to  satisfy  judgments  of 
other  charges ;  (see  the  decree  and  resolution  at  the  end  of  the 
case.)  And  it  was  further  held  that  this  authority  to  mortgage 
did  not  taint  the  one  to  sell.  It  is  very  obvious  that  the  failure 
of  this  power  to  mortgage  did  not  in  the  least  interfere  with  the 
general  intent  It  was  one  of  the  modes  in  which  the  grantor 
sought  to  carry  out  his  object ;  but  he  also  provided  another 
mode  which  was  legal.   This  intent  was  executed  in  either  way. 

The  true  rule  is  given  by  Senator  Yerplanck  at  p.  495  of  that 
case,  ^  that  when  a  trill  is  good  in  part  and  bad  in  part,  the  part 
otherwise  valid  is  voidj  if  it  works  such  a  distribution  of  the 
estate,  as  from  the  whole  testament  taken  together,  was  evident- 
ly never  the  design  of  the  testator."  And  as  he  say's,  this  doc- 
trine was  applied  in  the  case  of  Coster  v.  Lorillard. 

Ch.  J.  Nelson,  p.  348,  (14  Wendell,)  says,  that  the  court  is 
not  to  shut  its  eyes  as  to  the  effect  upon  other  parts  of  the  will, 
by  attempting  to  carry  out  a  part  of  it :  and  all  his  remarks  at 
pp.  348,  349,  are  applicable. 

But  the  remarks  of  Senator  Young  at  p.  391,  392,  are  partiipu* 
larly  relied  upon,  not  only  as  authority,  but  for  their  good  sense 
and  justice.  I  could  not  add  a  word  to  their  force  and  therefore 
decline  the  attempt. 
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But  so  far  did  the  court  carry  the  principle  of  dteclaring  the 
whole  will  void,  that  the  life  estates  of  the  serend  tenants  for  life, 
in  the  lands,  Ac.  devised  by  the  7th  article  of  the  codicil  were 
void ;  (see  the  decree,  and  the  part  in  italic,  at  the  end  of  the 
case.)  Although  no  one  had  questioned  their  validity  as  sepa- 
rate and  independent  devises,  yet  retaining  them  while  all  the 
other  parts  of  the  will  were  destroyed,  wonld  not  have  accorded 
with  th6  general  intention  of  the  testator,  and  they  were  there- 
fore abrc^ated. 

So  in  the  case  of  James's  will,  Gh.  J.  Nelson,  at  p.  141,  says, 
f^I  can  never  consent  to  modify  and  maintain  last  wills  and 
testaments,  where  the  intent  of  the  testator  is  thus  palpably  de* 
feated,  and  where  great  injustice  must  be  the  consequence  to  a 
portion  of  his  descendants." 

J.  Brohson's  remarks,  p.  146, 146,  show  that  he  had  come  to 
the  same  conclusion,  although  in  the  view  he  took,  that  the 
^hole  was  vaid^  he  did  not  deem  it  necessary  to  consider  the 
effect  of  a  bad  part  upon  that  which  was  good. 

But  perhaps  the  best  evidence  of  the  opinion  of  the  Ck)urt  of 
Enors,  is  to  be  found  in  the  fact,  that  the  Chancellor  in  Irving 
T.  De  Kay^  (9  Paige,  627, 628,)  endeavors  to  show  that  a  different 
mle  had  been  established  in  Darling  v.  Rogers. 

I  have  already  examined  that  case,  and  shown  I  think,  that  it 
is  not  applicable  at  all  to  the  question  of  the  general  intention  of 
the  testator,- and  that  Mr.  Yerplanck,  who  gave  one  of  the  opin- 
ions, drew  the  distinction  which  I  mention.  See  Osgood  t. 
Breed,  12  Mass.  Rep.  ^34 ;  I  Russell,  217 ;  1  Tamlyn,  261 ;  on 
ihis  point. 

-  In  the  present  cases,  it  is  obvious  that  to  set  aside  the  trust  term 
in  relation  to  one-half  of  the  estate,  and  maintain  the  first  four  de* 
Tises,  a  gross  and  monstrous  inequality  will  be  produced,  and  the 
intent  of  the  testator  frustrated.  The  result  of  such  a  decision 
would  be  that  Mary  Jones  would  receive  one-eighth  part  of  the 
whole  estate,  by  virtue  of  the  devise  to  her,  and  also  one-eighth 
of  the  half  devised  in  trust ;  that  is,  she  would  have  one  share 
wid  one-half  share  of  the  estate,  while  Henry  would  receive  one- 
lialf  share,  and  thus  Mrs.  Jones,  and  the  other  three  first  devisees 
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named,  would  each  receive  three  times  more  than  Mrs.  Alston , 
James  or  Henry. 

It  cannot  be  denied  that  the  different  parts  of  this  will  consti* 
tilted  one  plan ;  that  the  four  first  devises  were  made  in  oontem- 
plation  of  the  other  provisions  for  the  other  children,  and  that  the 
parts  are  mutually  connected  and  dependent  on  each  other,  and 
that  neither  of  them,  the  first  four  devises  or  the  trust  term,  could 
be  struck  out  without  marring  and  frustrating  the  testator's  main 
and  chief  intention. 

The  strong  language  of  Senator  Verplanck,  and  of  Senator 
Young,  in  the  cases  already  quoted,  are  very  applicable  to  this 
result,  and  leave  nothing  for  me  to  say  upon  its  injustice  and 
downright  iniquity. 

M.  S,  Bidwell  and  D.  Lord^  Jr,^  for  the  executors  and  trus* 
tees  of  John  Mason ;  also  for  the  committee  of  John  Mason,  Jr., 
^d  for  sundry  infant  defendants,  made  the  following  points. 

First.  1.  The  estate  is  divided  in  four  eighth  parts,  given  by 
way  of  direct  legal  estate,  and  four  by  way  of  trust  estates. 

2.  The  shares  given  in  trnst,  are  distinctly  and  separately  ap- 
propriated, one  to  each  of  the  children  named  as  ctsiui  que  trusty 
and  their  issue,  dsc.  {De  P«y»ter  v.  Clendining^  8  Paige,  906 ; 
Bnlkley  v.  De  Peyster^  86  Wend.  21.) 

3.  The  trust  to  improve  the  property,  to  receive  the  income, 
and  to  pay  over  the  same  to  the  annnitants  and  donees  of  the  sur- 
plus,  is  valid  as  a  mode  of  disposition.  (1  R.  S.  729,  {  56,  S5,  S9. 
Kaner.  G4Ut,2i  Wend.  641.) 

Second.  1.  The  trust  for  Helen,  Mrs.  Alston,  is  to  pay  her  an  an- 
nnity  of  930110  during  the  joint  life  of  her  and  her  husband,  to  ac- 
cumulate the  surplus  during  the  minority  of  her  children,  to  pay 
it  to  them  on  tfa^ir  attaining  full  age ;  and  it  is  valid.  (1  R.  S. 
729,  ubi  supra,  and  723,  i  16, 17 ;  726,  i  37,  subd.  2.) 

2.  This  trust,  during  the  time  she  might  be  without  issue,  to 
pay  to  other  persons  designated,  being  dependent  on  the  life  of 
Alston,  is  unobjectionable.    (1 R*  S.  723,  726.) 

3.  The  provision  in  case  of  her  husband  survivibg,  to  pay  him* 
the  annuity  for  his  life,  if  it  requires  the  estate  to  continue  in  the 
trustees  for  his  life,  is  nevertheless  unobjectionable.    It  is  but  a 
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second  life  in  being,  and  the  remainder  in  the  iesue,  is  Tested  on 
the  mother's  death.  (1 R.  S«  723,  tiM  ^iipra.)  But  is  a  new  charge 
or  a  legal  remainder  given  to  her  children. 

4.  The  gift  of  the  remainder  in  fee,  as  a  legal  estate  after  the 
death  of  Mrs.  Alston,  if  she  surrired  her  husband,  or  on  her 
death,  if  she  did  not  survive  him,  was  valid ;  vesting  the  lemain* 
ders  in  her  children  on  their  birth  respectively,  and  dnring  her 
life,  and  is  clearly  unobjectionable. 

Third.  1.  The  trust  for  James  Mason,  is  to  pay  him  an 
annuity  of  $2600  per  annum  for  life,  the  surplus  of  the  income 
of  one-eighth  over  the  annuity,  to  his  issue,  lo  accumulate  until 
the  issue  come  of  age,  and  to  be  then  paid  to  them  was  valid* 
See  point  2d,  subd.  1. 

2.  The  trust,  while  he  should  be  without  issue,  being  limited  to 
his  life,  is  unobjectionable. 

3.  The  gift  of  the  remainder  in  fee,  on  his  death  to  his  iesue^ 
subject  to  the  annuity  to  his  widow  surviving,  is  valid  ^  vesting 
remainders  in  his  issue  as  they  are  born  respectively.  It  ter- 
minated the  trust. 

4.  The  gift  on  his  death,  without  issue  to  Mary,  Rebecca, 
George  (or  his  children,)  Helen  (or  her  issue,)  Sarah,  and  the  issue 
of  Henry,  by  representation,  is  a  limitation  not  beyond  one  life 
in  being,  and  is  a  valid  contingent  remainder. 

6.  The  annuity  to  the  wife  of  James,  is  not  by  way  of  a  trust 
to  be  performed  by  the  executors,  but  a  charge  directly  upon  the 
legal  vested  remainders,  taking  effect  on  his  death,  and  is  valid. 

Fourth.  The  interest  of  Henry  Mason,  and  his  wife  and  chil« 
dren,  d&c,  stands  in  all  respects  like  that  of  James. 

Sixth.  1.  The  trust  to  pay  John  an  annuity  of  $2000  per  an- 
num, is  unobjectionable. 

2.  The  gift  on  his  death,  of  the  eighth,  and  the  surplus  over  the 
annuity  in  the  mean  time  during  his  life,  to  Mary,  Rebecca^ 
George  (or  his  children,)  Sarah,  Helen  (or  her  issue,)  the  issue 
of  James,  and  of  Henry,  being  a  remainder  to  take  effect  on  a 
single  life,  is  clearly  valid :  vesting  on  the  testator's  death  and  on 
the  birth  of  the  issue  defined. 

3.  Although  there  is  a  confusion  of  words  in  this  clause,  the 
meaning  is  both  clear  and  unambiguous* 
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There  is  a  dear  intenl  to  give,  1.  A  remaioder  ia  fee  on  the 
death  of  John.  2.  The  enrplns  of  income,  in  the  mean  time  da- 
ring his  life.  3.  The  objects  of  the  gift  are  dearly  defined,  and 
the  same  persons  for  both. 

SBvenih.  The  discretion  to  the  executors,  is  wholly  unobjec- 
tionable in  lav,  applying  severally  to  each  share  put  in  trust,  and 
terminating  with  the  life  of  each  of  Mr.  Mason's  children.  (IE. 
S.  734, }  95,  subd.  2.) 

To  the  argument  of  Mr.  Spencer  in  behalf  of  Henry  Mason, 
the  counsel  for  the  executors,  made  the  following  reply. 

I.  The  provisions  of  the  will,  in  respect  to  the  annuities,  do 
not  suspend  the  absolute  power  of  alienation  beyond  the  period 
prescribed  by  law,  and  are  not  void. 

1.  The  law  regards  things,  not  names :'  the  intention  of  tiie 
parties,  not  the  phraseology  in  which  it  is  expressed.  This  doc- 
trine is  peculiarly  trae,  in  regard  to  the  construction  of  wills, 
which  are  often  drawn  in  haste,  and  by  persons  not  accustomed 
to  such  business. 

It  was  dearly  the  intention  of  the  testator,  that  his  estate 
should  be  divided  by  his  will  into  eight  equal  parts :  four  of 
which  he  gave  absolutely,  and  the  other  four  he  put  in  trust  As 
the  last  four  were  all  put  into  the  hands  of  one  set  of  trustees,  and 
were,  during  the  continuance  of  all  the  trusts,  held  by  them  in 
common,  and  undivided,  the  draftsman  of  the  will,  for  the  sake 
of  convenience  and  brevity,  in  one  place,  when  speaking  of  them 
in  contradistinction  to  the  four  eighth  parts  in  which  legal  and  ab- 
solute estates  were  given,  described  them  collectively,  by  the  ex- 
pression <<  one  equal  undivided  half  part,"  instead  of  using  the 
term  Tour  equal  eighth  parts."  The  expression  itself,  in  the 
place  in  which  it  is  used,  is  perfectiy  proper,  and  affords  not  the 
slightest  ground  for  the  conclusion  attempted  to  be  drawn  from 
from  it,  that  the  whole  trust  property  was  to  remain  in  the 
hands  of  the  trustees,  until  all  the  annuities  were  terminated. 
These  four  tru$t  shares  did  constitute,  according  to  the  most  ex- 
act use  of  language,  "  an  equal  undivided  half  part,"  and  yet, 
with  equal  truth  and  accuracy,  they  are  four  several  though 
equal  undivided  eighth  parts,  and  accordingly,  in  other  parts  of  the 
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will,  where  such  a  distinetion  woald  properly  be  obsenred,  they 
are  deichbed  or  alluded  to^  as  sevBral  and  distinct  shares. 

That  they  were  in  &ct  intended  by  the  testator  to  be  several 
and  distinct  shares,  each  chargeable  with  one  annuity,  not  M 
chargeable  and  to  be  hekl  in  trust  for  aU  the  annuities^  is  demon- 
strable from  the  provisions  of  the  will.  Take,  for  instance,  the 
case  of  Mrs.  Alston  :  upon  her  death,  one  of  these  shares  vests 
absolutely  in  her  issue ;  the  trusts  cease,  and  the  legal  estate 
vests  eo  instanti  in  her  issue ;  subject,  indeed,  to  the  charge  of 
the  annuity  to  Mr.  Alston,  if  he  should  then  be  living,  but  not, 
even  for  that  purpose,  held  by  the  trustees  in  Imst,  or  being,  in* 
any  respect,  liable  for  the  other  annuities.  And  the  same  raa- 
floning  applies  to  the  other  shares  and  the  other  aonnities* 
^  It  is  true  that,  while  these  several  shares  remain  in  the  hands 
of  the  trustees,  they  are  held  by  them  in  common  and  undivided. 
But  this  is  the  case  of  all  estates,  real  and  personal,  held  by  ten« 
i^ats  in  common. 

They  are,  nevertheless,  as  truly  several  and  distinct  estates,  as 
if  each  share  and  estate  was  a  separate  piece  of  land.  One  sharer 
is  held  by  the  trustees,  during  tlie  life  of  a  certain  person  who  is 
named  and  who  was  in  being  at  the  creation  of  that  share  or 
estate.;  another  share  is,  in  like  manner,  held  in  trust  during  the 
life  of  a  certain  other  person,  who  also  was  named  and  was  in 
being  at  the  creation  of  that  estate ;  and  the  same  may  be  said 
of  all  the  shares ;  but  no  one  of  them  is  to  be  held  in  tnist  dnring 
the  continuance  of  the  lives  of  all  four  annuitants,  or  of  more 
than  two  lives  in  being  at  the  creation  of  the  estate. 

Can  reasoning  be  more  plain  or  more  conclusive  1  Does  it 
lequire  to  be  enforced  by  judicial  authority? 

If  it  does,  the  judgments  of  the  Chancellor  and  the  Court  of 
Errors  in  the  case  of  De  Pejfster  v.  CUt^dining^  furnish  a 
most  explicit  decision  of  the  highest  authority,  upon  this  very 
point  (8  Paige,  306 ;  S.  C.  nom.  Bulkley  v.  De  Peysier,  26 
Wend.  21.) 

The  fact  that,  in  the  learned  and  elaborate  arguments  in  be- 
half of  Henry  Mason,  not  the  least  allusion  is  made  to  this  doci« 
sion,  which  is  so  applicable  and  so  conclusive,  is  an  admission 
that  it  canqot  be  answered  or  explained  away« 
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8d.  Bat,  if  all  the  four  shares  remained  in  the  hands  of  the 
tnistees,  chargeable  with,  and  until  the  termination  of  each  and 
all  these  annuities,  the  absolute  povrer  of  alienation  wonid  not^ 
on  that  account,  be  suspended  beyond  the  period  allowed  by  lavr^ 

There  is  no  contingency  as  to  the  annuitants  or  their  rights ; 
both  were  ascertained  and  fixed  by  the  will.  These  annuities 
they  can  release. 

It  is  no  objection  that  the  annuitants  may  not  choose  to  do 
Ihis;  for,  if  that  made  the  estate  inalienable,  then  every  gift  of 
property  wonkl  be  inalienable.  They  have  the  legal  capacity^ 
the  power  to  do  this,  and  thereby  to  determine  the  Irnst; 
The  power  of  alienation,  therefore  exists ;  it  is  not  absolutely 
suspended.  The  case  therefore  cannot  come  within  the  lan^ 
guage  of  the  statute,  or  the  mischief  intended  to  be  guarded 
against  by  it. 

Eren  if  the  annuitants  Were  under  the  disability  of  inlkncy  or 
coverture,  that  disability,  according  to  an  express  decision  of  tho 
Chancellor,  in  the  case  of  Btrtaet  v.  Smith,  decided  April  4th, 
1843,  would  not  suspend  the  power  of  alienation,  within  the 
meaning  of  the  statute ;  because  infants  and  femes  covert  can, 
with  the  aid  of  the  conrt,  alienate  their  property. 

There  are  therefore,  persons  in  being,  who,  if  they  choose,  by 
the  use  of  legal  means,  can  remove  every  difficulty  or  impedi- 
ment in  the  way  of  an  alienation  of  the  estate.  This  the  testa-' 
tor  provided  for  in  the  will.  Therefore,  if  the  estate  or  any  pert 
of  it  should  not  be  alienated,  it  will  not  be  because  there  is  not  a 
power  of  alienation,  but  because  those  who  have  this  power  Ho 
not  choose  to  exert  it. 

IF.  The  trust  for  the  accumulation  for  the  benefit  of  unborn 
children  is  valid. 

It  commences  within  the  time  mentioned  in  1  R.  S.  726,  sect. 
37,  subdivision  2 :  for  instance,  as  to  one-eighth  part,  it  most 
commence,  if  it  should  ever  commence,  during  the  continuance 
of  Mrs.  Alston's  life,  because,  upon  her  death,  the  legal  estate 
itself  in  that  share,  will  vest  in  her  issue;  and  so  of  the  mher 
aliares. 

And  it  will  not  commence  before  the  minority  of  the  child, 
that  is,  before  the  birth  of  the  child,  because,  according  (ofamil* 
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iar  and  well  settled  principles  of  law,  the  accumulation  which 
accraes  previous  to  such  birth  belongs  to  the  children  then  in 
being,  and  children  subsequently  born  are  let  in,  only  to  a^share 
of  the  subsequent  accumulation. 

But  if  the  direction  for  this  accumulation  were  invalid,  the 
will  itself  would  not,  on  that  account  be  void.  The  case  woidd 
then  come  within  the  operation  of  1  R.  S.  726,  sect.  40,  and,  so 
far  as  the  provision  was  invalid,  the  rents,  6cc.  would  belong  to, 
(not  accumulate  for,)  the  persons  presumptively  entitled  to  the 
next  eventual  estate ;  as  for  instance,  in  r^ard  to  the  accumula- 
tion for  Mrs.  Abton's  children,  they  would  belong  either  to  Mrs. 
Alston  herself  or  to  her  children ;  to  which  of  them  they  would 
belong,  would  depend  upon  the  question  whether  she,  or  her 
children,  should  be  deemed  to  be  presumptively  entitled  to  the 
next  eventual  estate. 

It  is  neither  necessary  nor  proper  to  inquire  or  to  decide  in 
this  case,  who  would  be  entitled  to  the  rents,  &c.  if  any  or  all  of 
the  accumulations  should  be  void  ;  or  whether  they  are  void ; 
because  the  complainant  clearly  is  not  presumptively  entitled  to 
the  next  eventual  estate  in  respect  to  any  of -the  shares ;  and  as 
this  bill  is  not  filed  by  the  trustees  to  settle  the  construction  of 
the  will,  it  is  sufficient  to  know  that  the  complainant  can  have 
no  interest  in  the  question,  and,  therefore,  can  have  no  right  to 
ask  the  court  to  pass  any  opinion  upon  it  (Bower  ei  ux.  v. 
Smitht  before  cited,  decided  by  the  Chancellor,  April  4,  1843. 
Parks  V.  Parksy  9  Paige,  120.) 

III.  It  is  assumed  in  the  argument  in  behalf  of  Henry  Mason, 
that  there  is  an  absolute  suspension  of  the  power  of  alienation 
for  one  month  after  the  death  of  the  testator. 

But  there  is  no  such  suspension. 

Upon  the  death  of  Mrs.  Alston,  whether  within  one  year,  one 
month,  or  one  hour,  after  the  testator's  death,  one  share  vests 
absolutely  and  immediately  in  her  issue ;  and  so  in  regard  to  the 
other  annuitants,  the  respective  shares,  upon  their  respective 
deaths,  vest  inunediately  (and  not  after  one  month  from  the  tes- 
tator's death,)  in  the  persons  to  whom  their  respective  estates  are 
given. 

There  is  no  ground  therefore,  for  assuming  that  there  is  an 
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absolute  suspension  of  the  power  of  alienation  for  a  single  mo- 
ment after  the  testator's  death. 

The  duration  of  the  trust  as  to  each  share,  depends  entirely 
upon  the  continuance  of  one  or  at  most  two  lives  in  being. 

The  direction  for  the  accumulation  accruing  afiter  one  month 
from  the  testator's  death,  is  evidently  intended  to  take  effect  as 
to  each  eighth  part  only  in  the  event  of  the  continuance  of  the 
respective  lives  of  the  several  annuitants ;  it  does  not  extend  the 
trust  one  moment  after  the  death  of  any  annuitant  as  to  the 
share  given  over  upon  such  death. 

IT.  But  if  the  trusts  are  all  void,  the  other  parts  of  the  will, 
which  are  not  dependent  on  or  connected  with  them,  are  valid. 

The  testator  had  a  right,  undoubtedly,  to  bestow  one-half  of 
his  property  upon  four  of  his  children ;  to  secure  this  portion  to 
them  absolutely ;  and  to  leave  the  other  half  of  his  estate  undis- 
posed of,  to  be  distributed  under  the  statute  of  distributions.  In 
such  a  case,  the  four  favored  children  would  take  under  the  will 
notwithstanding  their  right  to  share  under  the  statute  of  distribu- 
tions.   {Bristow  V.  Wardy  2  Yes.  jr.  336.) 

And,  in  like  manner,  what  the  testator  has  given  according  to 
law  by  this  will,  cannot  be  taken  away  from  the  donees,  on 
account  of  his  having,  intentionally  or  unintentionally,  omitted 
to  dispose  of  the  residue  of  his  estate,  although  some  or  even  all 
of  these  donees  will  likewise  be  entitled  under  the  statute  to  a 
share  of  such  residue. 

Whether  they  would  be  allowed  to  claim  and  take  under 
some  clauses  of  the  will,  and  at  the  same  time  to  claim  in  oppo- 
sition to  other  clauses,  upon  the  ground  of  their  invalidity,  may 
be  doubted.  A  court  would  perhaps  put  them  to  their  election, 
and  require  them  either  to  abide  by  the  will  altogether,  or  to 
renounce  all  benefit  under  it.  (2  Sugd.  on  Pow.  (6  ed.)  169, 
160;  Taylor's  Precedents  of  a  Will,  379,  384,  in  notes.) 

But  it  would  be  unjust  and  unreasonable,  as  well  as  an  usnr* 
pation  of  power  on  the  part  of  a  court,  to  set  aside  the  valid  pro- 
visions of  the  will  in  their  favor,  merely  because  other  per^tontt 
do  not  choose  to  accept  what  the  testator  has  given  to  ihem^  and 
voluntarily  dispute  its  legality. 

Whence  does  a  court  derive  authority  thus  to  disregard  and 
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repeal  Ibe  testator's  will?  Not  certainly  from  the  common  law ; 
that  sustains  and  gives  effect  to  the  valid  parts,  although  iba 
most  important  parts  of  the  will  may  be  void.  Nor  has  the  legis- 
lature given  such  a  power  to  any  court.  On  the  coQtrary  it  baa 
ezprossly  directed  courts  <<  to  carry  into  e£kct  the  intent  of  the 
party  90  far  as  such  can  be  collected  from  the  will,  and  is  con- 
sistent'with  the  rales  of  law."   (1  R.  8.  748,  sect  2.) 

The  distinction  is  plain  and  familiar  between  an  enactment 
which  declaies  a  contract  or  a  trust,  &c.  void|  and  one  which 
declares  void  the  deed  or  instrument  containing  the  invalid  pro- 
vision. Although  the  legislature  has  declared  certain  trusts 
void,  it  has  not  declared  that  the  will  itself  which  contains  them, 
or  that  other  independent  provisions  in  such  a  will  shall  be  void. 

The  argument  against  these  valid  provisions  from  the  pre* 
sumed  intentions  of  the  testator  is  dangerous,  inconclusive  and 
unwarrantablts. 

Undoubtedly,  the  testator  might  in  all  such  cases,  {woVide  in 
the  alternative  for  a  different  disposal  of  his  estate,  if  certain  pro- 
visions  of  his  will  should  be  pronounced  void ;  but  the  very  fact 
of  his  not  inserting  in  his  will  such  an  alternative  provision  is  a 
reason  why  the  court  should  not  interfere,  with  what  he  has 

lawfully  done. 

Defseta  in  wills  have  often  been  discovered,  which  were  as* 
cribable,  on  the  strongest  grounds  of  probability,  to  inadvertence 
or  ignorance ;  but  courts  have  never  attempted  on  suohpresmnp* 
^tions,  to  supply  these  undesigned  omissions.    (18  Wend.  2b6.) 

Besides,  if  the  argument  is  of  any  weight,  it  will  ajqdy  to  all 
willB,  which  contain  a  single  provision,  that  is  invalid  or  that 
fails  to  take  effect.  If  not,  what  proportion  must  the  valid  part 
bear  to  the  invalid,  in  order  to  be  exempt  from  this  destroying 

role? 

If,  in  answer  to  this  question,  no  certain  proportion  can  be  aa- 
signed,  every  thing  must  depend  on  the  arbitrary  discretion  of 
the  judge,  or  every  will  must  be  altogether  abrogated,  which  con- 
tains a  single  invalid  or  ineffectnal  provision.  (See  the  obaerva* 
tions  of  Mr.  J.  Bronson  on  this  subject,  18  Wend.  887,  888.) 

To  whatever  extent  our  courts,  in  one  or  two  instances,  have 
^Nse  in  setting  aside  wills  on  account  of  some  illegal  provisions, 
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yet  they  certainly  have  never  approached  the  eztzeme  point  tp 
which  this  court  is  urged  to  go  in  this  case,  and  it  is  equally 
certain,  that,  in  the  latest  and  consequently  the  best  considered 
md  most  authoritatire  cases,  they  have  manifested  a  disposition 
not  to  carry  the  principle  of  the  general  invalidity  of  the  will 
any  further* 

The  settled  doctrine  on  the  subject  is  declared  by  Chancellor 
Walworth  in  the  following  explicit  language. 

^'  It  is  also  a  well  settled  principle  of  law,  that  when  a  will  con* 
tains  distinct  and  independent  provisions,  devising  diflbrent  por- 
tions  of  the  testator's  property,  or  distinct  estates  or  interests  in 
the  same  portions  of  the  property,  some  of  which  provisions  are 
consistent  and  others  inconsistent,  with  the  rules  of  the  law,  the 
former  will  be  permitted  to  stand,  although  the  latter  are  de- 
clared illegal  and  void,  except  whra  they  are  so  dependent  upon 
each  other,  that  they  cannot  be  separated.''  Parka  v.  Parlui^ 
<9Pa]ge,lI7.)  (See  also  8  Paige,  128,129  ;  9  Paige,  628,  and  the 
opinion  of  Mr.  C.  J.  Nelson  and  Justices  Bronson  and  Cowen, 
18  Wend.  276, 286,  306 ;  20  Wend.  668,  669.) 

This  is  explicit ;  and  in  this  court  at  least,  while  it  remains 
unreversed,  must  be  deemed  authoritative  and  conclusive. 

And  if  it  were  necessary  or  proper  to  examine  the  grounds 
on  which  it  rests,  it  would  be  found  to  be  supported  fully  by  the 
recent  decisions  in  the  Court  of  Errors. 

If  the  rule  thus  laid  down  were  open  to  exceptions,  yet  there 
are  strong  reasons  for  confining  this  case  within  the  rule. 

If  the  will  should  be  set  aside,  an  important  and  valid  provi- 
sion for  Mr.  George  Jones  would  be  abrogated,  in  opposition  to 
the  certain  and  undoubted  intention  of  the  testator,  without  any 
equivalent  to  Mr.  Jones. 

Can  the  court,  or  would  the  court  do  this? 

It  is  eariain  that  the  testator  intended  to  give  to  the  persons 
named  in  the  first  five  clauses  of  his  will,  one-half  of  his  pro- 
perty. It  is  certain  that  he  intended  that  his  other  chil<taen 
should  not  have  the  other  half  absolutely. 

His  intention  in  these  two  points  is  ascertained,  positively  and 
beyond  a  doubt 

What  be  would  have  done,  if  he  had  been  informed  that  the 
Vol.  IL  68 
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trusts  in  his  will  were  void,  is  not  known,  and  never  can  be 
known! 

There  is  tio  ground  to  presume  that  he  would  have  ghren  to 
each  of  his  sons,  and  Mrs.  Alston,  respectively,  an  absolute  legal 
estate  in  an  eighth  of  all  his  property ;  especially  if  he  had  fors- 
seen,  that  it  was  owing  putirely  to  themselves,  that  the  trust 
which  he  had  established  was  disturbed. 

To  raise  such  presumption,  not  only  without  any  evid^ice,  but 
in  opposition  to  so  much  evidence  to  the  contrary,  and,  upon 
such  a  presumption,  to  defisat  his  certain,  known,  and  lawful  in- 
tentioDS,  would  be  as  alarming  as  it  would  be  onieasonabie  and 
nnjust. 

Y.  It  is  an  ancient  and  establiehed  maxim  in  the  construction  of 
all  instruments,  so  to  decide  ui  res  tnagia  valemt  quam  pertai. 
This  rule  has  been  universally  commended  finr  its  wisdom,  justice 
and  benignity.  Wills,  especially,  ought  to  receive  such  a  construc- 
tion, being  often,  and  indeed  generally,  drawn  in  haste,  by  un- 
practiced  and  unskillful  hands,  and  without  opportunity  for  a 
careful  selection  of  language,  or  a  careful  consideration  of  the 
eflect  of  provisions  inserted  or  omitted. 

If  wills  are  set  aside  or  disturbed  for  light  or  doubtful  leasooSi 
liligatbn  and  family  controTcrsies  are  invited  and  promotedi  and 
the  salutary  control  over  children,  when  they  are  young,  im- 
provident and  exposed  to  temptation,  which  results  from  their  de- 
pendence upon  the  parental  bounty,  will  be  weakened.  Good 
morals,  therefore,  and  principles  of  public  policy  afford  additional 
considerations  in  favor  of  supporting  wills,  so  far  aa  they  are  not 
clearly  invalid,  and  especially  in  those  cases,  where  a  party  vol- 
untarily questions  the  legality  of  a  provision  in  his  own  fltTor, 
and  makes  that  the  ground  of  an  attack  upon  other  independent 
provisions,  which  in  themselves  are  clearly  legal  and  valid. 

YL  Upon  the  whole,  the  more  this  will  is  examined  and  the 
more  the  principles  of  law  as  now  settled  are  applied  to  it,  the 
more  clearly  will  the  validity  of  all  its  proyisions  appear. 

The  Assistant  Yice-Chakcbllor. — ^The  most  formidable 
objection  made  to  the  validity  of  the  devise  in  trust,  is  that  it 
vests  one-half  of  the  estate  in  the  trustees  for  the  payment  of  an- 
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unities  to  more  than  two  persons  for  their  lives,  and  that  the  power 
of  alienation  is  thereby  suspended  for  more  than  two  lives  in  being 
at  the  creation  of  the  estate. 

It  is  insisted  in  behalf  of  James  and  Henry  Mason,  that  the  de«. 
vise  vests  the  whole  of  the  half  part  of  the  estate,  in  the  trusteesi 
as  an  entirety,  upon  the  whole  of  which  the  annuities  are  charged, 
and  whidi  cannot  be  relieved  from  that  charge,  until  all  those  an* 
unities  are  aocomplished. 

The  trustees  contend,  on  the  other  hand,  that  the  testator  in* 
lended  to  vest  the  trust  fund  in  them,  as  four  several  and  distinct 
equal  eighth  parts  or  shares  of  his  estate ;  each  eighth  part  being 
chargeable  with  one  annuity  and  vesting  absolutely  on  the  ces* 
sation  of  such  annuity ;  and  that  there  is  no  charge  upon  either 
of  those  eighth  parts^  for  any  of  the  other  annuities. 
.  If  the  former  be  the  true  construction,  the  objection  to  the  d^ 
vise  must  be  sustained ;  for  there  are  four  life  annuities  certain^ 
created  by  the  will,  and  three  more  which  are  contingent 

If  the  devises  in  trust  are  to  be  deemed  separate  and  distinct 
as  to  each  eighth  part  of  the  estate,  independent  of  the  others, 
the  annuities  do  not  suspend  the  alienation  of  such  part  beyond 
the  tune  allowed  by  law.  Because,  assuming  that  the  annuities 
are  inalienable,  as  is  claimed  by  the  counsel  for  Henry  Mason, 
there  are  only  two  successive  annuities  attached  to  either  of  the 
eighth  parts  separately  considered ;  and  upon  the  termination  of 
the  second  annuity,  at  all  events,  the  estate  in  such  eighth  part 
will  vest  absolutely  in  possession  in  those  to  whom  the  capital  of 
that  eighth  part  is  given  by  the  will.  The  estate  in  the  eighth 
part  of  John  Mason,  Junior,  will  vest  absolutely  upon  his  death ; 
and  so  (he  eighth  parts  of  James  and  Henry,  if  they  survive  their 
fespective  wives,  will  vest  in  like  manner  upon  their  decease ; 
and  Mrs.  Alston's  eighth  will  vest  in  her  lifetime,  if  she  survives 
her  husband* 

In  order  the  better  to  ascertain  whether  any  portion  of  the  trust 
estate  must  necessarily  remain  suspended  during  the  continuance 
of  more  than  two  lives,  I  will  collate  the  clauses  in  the  will 
which  are  thoiight  to  be»ur  upon  the  question. 

The  half  part  of  the  estate  is  given  entire  to  the  trustees,  for 
the  uses  and  purposes  declared. 
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The  trustees  are  to  rent,  invest  and  improYe  the  satne,  and' 
receive  the  income. 

By  and  out  of  the  income^  or  so  much  of  it  as  may  be  neces- 
sary for  that  purpose,  they  are  to  pay  the  four  prescribed  annui- 
ties, to  Mrs.  Alston,  John,  James  and  Henry.  Each  annuity  is' 
to  be  paid  in  two  equal  instalments,  semi-annually,  and  to  con- 
tinue during  the  respective  lives  of  the  four  annuitants,  except  as* 
to  Mrs.  Alston  in  the  event  of  her  surviving  her  husband. 
'  If  he  survives  her,  the  annuity  of  tSOOO  is  continued  to  him 
for  life ;  and  the  annuities  to  James  and  Henry  are  continued  in' 
like  manner  to  their  respective  widows,  in  case  of  their  leaving 
their  wives  surviving. 

The  trustees  are  clothed  with  a  discretionary  power  to  increase 
the  annuities  to  those  three  children  respectively,  but  the  power 
does  not  extend  to  the  widows  of  the  sons,  or  to  the  husband  of 
of  Mrs.  Alston. 

Should  the  clear  net  income  of  the  trust  fund^  that  is,  of  the 
one-half  part  of  the  estate,  exceed  the  annuities,  the  surplus  in 
regard  to  three-fourth  parts  thereof,  is  directed  to  accumulate 
equally  for  the  benefit  of  the  children  or  other  issue  of  Helen, 
James  and  Henry  respectively,  during  their  respective  minori- 
ties, and  to  be  paid  to  them  respectively  at  twenty-one ;  the  chil- 
dren &c.  taking  by  representation,  and  not  per  capita. 

While  Helen/  James  and  Henry  are  without  issue  living,  the 
surplus  of  the  income  of  their  ^  said  trust  shares,*^  after  satisfy- 
ing  the  annuities  to  them  or  to  the  surviving  husband  of  Helen, 
and  the  surviving  widows  of  James  and  Henry,  is  to  be  paid  to 
the  three  elder  daughters,  and  to  George  Jones,  equally,  and  to 
their  respective  issue  by  representation. 

Mrs.  Alston,  from  the  death  of  her  husband,  and  her  issue  if 
any,  while  both  are  living,  and  the  issue  if  any,  of  Jaraes  and 
Henry,  are  to  participate  in  the  division  of  the  last  mentioned  sur- 
plus income. 

Upon  the  death  of  Henry  and  James  without  issue,  the  testator 
gives  the  ^two  equal  fourth  partSy^ofthe  half  of  his  estate,  (sub- 
ject to  the  annuities  to  their  widows,)  to  his  other  children  (ex- 
cept John)  and  their  issue.  And  if  one  of  those  sons  dies  with- 
out issue, "  the  one-fourth  part"  of  the  half  of  the  estate  is  divisi-^ 
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Me  ia  the  same  mannery  including  in  the  distribution,  the  issue 
of  (he  other  son. 

These  provisions  are  brought  in  favor  of  the  argument  that  the 
testator  intended  Co  keep  the  half  part  of  his  estate  entire^  as  long^ 
as  any  of  the  annuitants  survived. 

Tlrare  are  other  provisions  interspersed  with  these,  which  tend 
to  an  opposite  conclusion.  Thus  upon  the  death  of  Mr.  Alston^ 
leaving  Helen  surviving,  her  annuity  ceases ;  and  the  testator 
thereupon  gives  to  her  and  her  heirs,  executors,  administrators 
and  assigns  for  ever,  the  ens  equal  undivided  fourth  part  of  the 
half  part  of  the  estate  which  was  vested  in  the  trustees. 

If  Mrs.  Alston  should  die  before  her  Misband,  the  testator  ia 
diat  event,  gave  the  last  mentioned  fourth  part  of  the  trust  fund, 
subject  to  the  annuity  to  Mr.  Alston,  to  her  issue  absolutdy. 

The  division  of  the  half  into  lesser  parts,  for  the  active  pur- 
poses of  the  trust,  is  recognized  in  the  direction  to  accumulate 
the  sur{dus  income,  for  the  benefit  of  the  issue  of  Helen,  James 
and  Henry.  The  direction  is  limited  to  <^  three  equ€U  fimrth 
parti^  of  the  trust  fund,  and  omits  the  surplus  arising  from  the 
fourth  part  subsequently  disposed  of  in  connection  with  the  an- 
nuity to  John ;  but  still  the  surplus  upon  this  clause,  is  to  be  as* 
certained  after  deducting  the  three  annuities.  Then  in  the  next 
paragraph  of  the  will,  where  the  testator  disposes  of  the  surplus 
accruing  while  tlie  annuitants  are  without  issue  living,  he  speaks 
thus,  "  And  with  regard  to  the  said  trust  shares  of  the  said  Helen 
Alston,  James  Mason  and  Henry  Mason,  so  long  as  they  may 
severally  be  without  issue  living,"  &c.  He  thus  treats  the  three 
equal  fourth  pmrtSf  and  the  trust  shares^  of  those  three  children, 
as  syaonymous  terms. 

Upon  Uie  decease  of  his  son  John,  the  testator  gave  <<  the  one 
equal  fourth  part^'  of  the  half  part  of  his  property,  together  ufith 
the  surplus  of  the  income  thereof  during  his  life  after  stUisfjf- 
ing  his  annuity^  to  the  three  elder  daughters,  to  Mr.  Jones,  Mrs. 
Alston  or  her  issue,  and  to  the  issue  of  the  sons ;  in  the  same 
manner  as  I  have  described  in  reference  to  the  surplus  of  income 
while  the  other  three  annuitants  were  childless. 

The  devise  upon  the  death  of  James  and  Henry,  is  in  these 
irords: 
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'  ^  And  upon  the  deaths  of  die  said  James  Mason  and  Henrf 
Mason  respectively^  I  give,  devise  and  beqyeath  the  two  equal 
fourth  parts  of  the  said  remaining  half  part  gf  my  property  and 
estate,  both  real  and  personal,  to  their  respective  issue,  such  issue 
taking  share  and  share  alike,  by  representation,  and  not  per 
eapUn,  subject  to  the  said  annuities  to  the  widows  of  my  last 
named  two  sons,  should  such  widows  survive  them." 

Following  this,  is  the  provision  before  stated,  in  the  event  of 
one  or  both  of  these  two  sons  dying  without  issue ;  by  which  if 
one  dies  leaving  no  issue,  the  one^fourth  part  of  the  half  of  the  es* 
tate  is  given  over  to  the  other  branches  of  the  family,  including 
the  issue  of  the  other  son. 

It  is  undoubtedly  true,  that  the  circumstance  of  the  four  equal 
eighth  parts  being  given  to  the  trustees  by  the  description  of 
^^ihe  remaining  equal  undivided  half  parP  of  all  the  estate,  is 
eompamtively  unimportant  in  determining  the  nature  and  extent 
of  the  interests  in  the  various  portions  which  make  up  that  half 
of  the  estate.  Aud  I  am  not  disposed  to  attach  much  weight  to 
the  argument  arising  from  the  joint  bequest,  and  the  union  of 
the  words  in  which  it  is  made,  except  in  connection  with  some 
union  of  the  things  given  thereby.  A  different  rule  as  to  the 
effect  of  such  general  words,  would  drive  testators  to  intolerable 
'  prolixity  in  wills,  so  that  where  provisions  were  to  be  made  for 
eight  children  by  a  trust  for  each,^there  would  needs  be  a  sepa- 
rate bequest  of  each  eighth  part  in  turn,  with  a  repetition  as  to 
each  of  all  the  trust  clauses  and  powers,  and  the  disposal  of  the 
fond. 

The  import  of  the  general  words  used,  must  be  ascertained 
upon  a  view  of  the  whole  will,  and  of  the  eflbct  of  the  varioiis 
dispositions  sought  to  be  made  by  the  testator. 

I  should  have  no  difficulty  in  holding  that  this  devise  was 
several  and  distinct,  as  to  each  eighth  part  constituting  the  half 
given  in  trust,  if  the  disposition  of  the  whole  property  had  beat 
equal,  to  and  among  the  eight  children  and  their  respective  de* 
soendants.  I  mean,  equal  independent  of  the  difbrenee  made  in 
giving  the  four  eighth  parts  first  mentioned  in  the  will,  absolutely, 
and  in  bestowing  only  partial  life  interests  in  the  income,  upon 
John,  James,  Henry  and  Mrs.  Alston.    The  latter  discrepancy 
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xrould  haTe  had  no  influence,  if  Henry  and  his  issue,  for  in- 
stance, were  unitedly  to  receive  as  much  of  the  estate  as  Mrs. 
Hamersley  and  eac^  of  her  elder  sisters. 

But  the  testator  has  departed  essentially  from  an  equal  divi- 
sion of  his  property  amongst  the  several  branches  of  his  family. 

To  his  daughters  Mary,  Rebecca,  and  Sarah,  and  to  the  chil- 
dren of  his  daughter  Serena,  (to  the  latter  together  and  in  con- 
nection with  the  life  estate  of  their  &ther,)  he  gave  in  the  first 
instance,  each  an  equal  eighth  part  of  his  estate.  Mrs.  Alston 
and  her  family,  provided  she  had  children  living  at  the  death  of 
ihe  testator  and  they  survived  her,  (but  not  otherwise,)  would 
receive  another  equal  eighth  part  While  the  three  sons  of  the 
testator  were  restricted  to  the  annuities  for  their  lives,  and  the 
whole  surplus  of  income  arising  from  two-eighths  of  the  estate  as 
long  as  they  remained  childless^  would  be  divided  amongst  the 
five  first  named  bmnches  of  the  family ;  and  as  to  the  other 
eighth  part,  the  surplus  would  in  no  event  enure  to  the  benefit  cf 
the  annuitant  To  illustrate  this  inequality,  let  me  take  the  factli 
as  they  were  at  the  death  of  the  testator,  estimating  the  assets 
firom  the  uncontradicted  statement  in  the  bill. 

James  and  Henry  Mason  then  had  no  children ;  Mrs.  Alston 
had  one  child  living.  The  income  of  the  estate,  I  will  assume 
at  $40,000.  At  the  outset,  the  daughters  Mary,  Rebecca  and 
Sarah,  and  the  son  in  law  George  Jones,  would  receive  each 
tSOOO  a  year  in  respect  of  the  absolute  gifts  to  them.  Mrs.  Al- 
ston would  take  her  annuity  of  $9000 ;  and  a  further  sum  of 
•2000  a  year  would  be  put  to  accumulate  for  her  child.  James 
and  Henry  would  receive  their  annuities  of  l|2600  each,*and  John 
his  amciuity  of  tSOOO. 

The  remaining  fSOOO  of  the  income  of  the  estate,  would  be 
divided  equally  between  Maty,  Rebecca,  Sarah,  George  Jones, 
and  the  child  of  Mrs.  Alston. 

Thus  the  three  daughters  first  named  would  each  take  $6600 
annually,  and  Mr.  George  Jones  the  same.  Mrs.  Alston  would 
receive  98000,  her  child  $1600,  and  $9000  more  be  accumulated 
for  the  latter.  While  James  and  Henry  would  tak^  $2500  each^ 
and  John  $2000.    In  other  words,  the  five  daughters  and  their 
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families  would  receive  133,000  a  year,  in  the  a^[egate ;  and  tte 
three  sons  an  aggregate  of  $7000  a  year. 

This  inequality  would  continue,  so  long  a^  the  sons  remained 
without  issue.  On  the  birth  of  issue  to  eilbej;  Henry  or  JameSy 
such  issue  while  living,  would  participate  in  the  benefit  of  the 
■surplus  in  the  same  manner  as  the  child  of  Helen  Alston,  and  as 
to  the  family  of  such  son^  the  inequality  would  cease.  It  would 
nevertheless  coDlinue  in  reference  to  the  sons  who  remained 
without  living  issue,  though  with  a  disproportion  somewhat 
lessened. 

I  do  not  refer  in  this  place  to  the  discretion  vested  in  the  exec- 
utors for  the  increase  of  the  annuities,  nor  to  their  subsequent 
liberal  exercise  of  that  discretion  to  the  full  extent  of  giving  to 
James,  Henry  and  Mrs.  Alston  the  entire  income  of  the  respec- 
tive eighth  parts  of  the  estate.  The  construction  of  the  will  is 
to  be  deduced  from  what  might  have  occurred  under  its  provi- 
sions, not  what  has  been  done.  The  executors  might  have  left 
the  annuities  where  the  testator  placed  them,  and  the  grant  of 
the  discretion  therefore  does  not  alter  the  effect  of  the  will  in  ref- 
erence to  the  point  in  question. 

There  13  also  an  inequality  in  the  provisions  made  for  the  four 
chfldren  who  are  the  annuitants  by  the  will,  which  is  embaias- 
fling  in  distributing  the  trust  half  of  the  estate  into  four  equal 
parts  and  considering  each  part  as  separately  devised  in  trust. 

The  annuities  are  unequaJ,  and  the  child  of  Mrs.  Alston  living 
at  the  testator's  death,  partook  with  the  families  of  the  other 
daughters,  in  the  surplus  income  from  two  eighths  of  the  estate 
to  the  exclusion  of  Henry  and  James  and  their  future  issue ;  and 
the  same  child  became  beneficially  entitled  to  the  surplus  from 
another  eighth  part  of  the  estate,  by  way  of  accumulation. 

I  am  now  assumiog  that  the  trust  for  accumulation  is  unob* 
jectionable,  and  treating  the  annuities  as  they  are  given  by  the 
wiU. 

The  birth  and  continuance  of  issue  of  James  and  Henry,  will 
not  remove  this  inequality  between  them  and  Mrs.  Alston.  She 
will  stUl  receive  9600  a  year  more  than  either  of  her  brothers; 
jmd  her  issue  will  be  on  an  equal  footing  with  theirs  in  lespect 
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of  the  mirplus  from  the  three  fourth  parts  of  the  trust  fund,  if  that 
etatise  of  the  mil  h  to  hav6  a  literal  construction. 

The  inequality  between  John  and  the  others  pronded  fot  in 
thcf  tmst,  it  not  only  greater  than  that  of  the  other  sons,  but  is  to 
continue  during  his  life. 

These  brief  illustratfons  of  the  effect  of  the  will,  demonstrate 
that  it  doeal  not  distribute^  the  estate  into  equal  eighth  parts,  of 
which  ohe  entire  part  is  designed  for  the  exclusive  benefit  of 
each  of  thci  eight  branches  of  the  testator^s  family. 

This  iqual  distribution  is  true  of  the  half  part  which  is  given 
lib^Iutely  t6  the  four  branches  which  are  first  named  in  the 
will ;  hhi  it  is  wholly  untrue  in  regard  to  the  four  remaining 
branchesr  of  the  family. 

The  testator  does  not  contemplate  in  his  willj  any  deficiency 
in  the  four  annuities.  Prom  the  magnitude  of  the  estate,  no 
deficiency  is  probable ;  but  there  are  many  contingencies  of  a 
kind  which  6flen  occur,  that  may  bring  it  about 

Let  us  suppose  that  the  trust  fund  or  half  of  the  estate,  should 
h  year  henc^,  produce  an  income  of  only  f  8000,  and  that  Henry 
and  hils  wife  8h6uld  then  be  dead,  leaving  issue. 

Undeir  the  dause  of  the  will  giving  the  annuities,  Mrs.  Alston 
would  in  8iat  cas6  be  entitled  to  ^400  for  her  annuity,  James 
to  1^000,  and  John  to  f  1600. 

Now  if  the  trust  fund  be  devised  in  separate  eighth  parts,  the 
eighth  part  designed  for  Mrs.  Alston  and  her  family  would  in 
this  event  pay  only  $9000  for  her  annuity  ;  because  on  this  con- 
struction, the  eighth  part  held  in  trust  for  each  of  the  fi>ur 
branches  of  the  testator's  family,  would  become  divisible  and 
test  in  the  issue  of  each  branch  on  the  death  of  their  parents, 
and  Ifenry's  fourth  part  would  have  been  withdrawn  from  the 
trust  Sd  if  Mrs.  Alston  should  survive  both  of  her  brothers  and^ 
their  wives,  and  the  iticoine  of  one-eighth  of  the  estate  in  a  given 
yter,  should'  be  only  $2000.  Is  she  to  accept  that  sum  in  full 
for  hefr  annuity,  or  is  she  to  receive  $2400  which  would  be  her 
proportion  of  the  $8000  income  arising  from  half  o{  the  estate? 

This  cannot  be  answered  by  saying  that  she  must  make  up 
her  due  propbition  as  well  as  all  arrears,  out  of  the  income  during 
those  years  when  there  is  a  surplus.    There  may  be  no  such 
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fruitful  years^  and  the  annuity  must  came  out  of  the  income 
Bes  des,  thu,  .s  a  question  of  strict  right  on  her  p.,(  and  ^y 
justly  insist,  (upon  the  construction  that  thedevisrisentr)Z 
any  surplus  of  income  in  other  years  shall  enure  to  the  be^fiT^} 
her  children  as  provided  in  the  will.  •«"«*«  oi 

In  the  will  of  Clendining,  which  \vas  cited  as  a  direct  autho- 
rity  in  favor  of  the  position  that  the  devise  was  to  T^^^ 
as  a  separate  Uust  ui  respect  of  each  of  the  equal  eighth  parts  rf 
the  property ;  there  wa^  no  such  inequality  as  exists  in  thk«^ 
w  '  f  Tf  I;  9""^^^^'  8  Paige,  296.    C.  S.  on  appe^S 
Wend  21 )    Although  two  of  the  children  were  to  receiv^nder 
that  will,  twice  as  much  as  either  of  the  three  others,  yet  the  capi- 
tal was  distributable  to  their  respective  issue  in  the  same  relative 
proportions.    It  was  therefore  in  effect,  a  bequest  of  two^venths 
of  the  residuwy  estate  to  trustees,  in  titist  to  pay  Letitia  the  in- 
come  during  her  life  and  to  pay  the  principal  fund  to  her  issue  at 
her  death;  a  like  bequest  of  one^venthfor  John  Clendininir 
and  his  issue ;  and  so  on  of  the  shares  of  the  other  children 
Thus  there  was  no  difficulty  in  construing  the  joint  bequest  of 
the  whole  property  in  trust,  as  separate  bequests  of  the  VwDective 
shares  intended  for  each  of  the  children  and  their  respectiveiwue 
And  the  Chancellor  held  that  the  testator  intended  to  suspend  the 
absolute  ownership  in  each  share,  no  longer  than  the  joint  Uve. 
of  his  widow  and  the  chUd  entitled  to  the  life  interi  in  sn^ 
share. 

There  is  a  direction  for  distribution  in  the  wiU  of  Mr  Ma»on 
on  the  death  of  each  set  of  annuitants,  and  it  remains  to  be  seeJ 
whether  upon  the  true  construction  of  the  will  this  direction  must 
prevail  under,  every  contingency,  and  without  regard  to  the  an 
nuities  which  may  then  be  continuing  and  payable  to  the  other 
annuitants.    If  such  a  construction  can  be  maintained,  the  devia* 
in  question  is  relieved  from  the  objection  with  which  I  set  out 
It  then  becomes  what  the  defendants  claim  it  to  be.  a  deviaii 
in  trust  of  four  distinct  and  separate  eighth  par^  one  of  which  i» 
subject  to  the  charge  of  an  annuity  of  $3000,  one  to  a  like  chanre 
of  $2000,  and  the  others  are  subject  to  a  like  charge  of  $2^ 
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Now  although  the  trust  fund  is  created  as  being  one-half  of 
the  estate,  and  given  to  the  trustees  as  such,  with  a  single  and 
entire  direction  to  rent  and  invest  it,  and  receive  and  pay  out 
Che  income  of  such  half  part,  and  not  of  any  one-eighth  part  or 
any  less  than  such  half;  yet  it  is  perfectly  plain  that  there  is  one 
quarter  of  the  trust  estate  which  is  not  subject  to  any  charge  that 
bears  upon  the  other  three  quarters  of  the  trust,  and  which  is  to 
be  distributed  upon  the  termination  of  a  single  life.  This  is  the 
one  quarter  of  the  fund  which  is  designed  for  John  Mason,  Junior. 

The  provision  in  the  will  is  explicit,  that  the  whole  surplus 
income  of  this  quarter,  after  paying  the  annuity  of  $2000,  is  to  be 
divided  at  his  death.  This  prevents  it  from  being  affected,  under 
any  circumstances,  by  the  larger  annuity  given  to  the  Alston's ;  so 
that  if  in  any  year  the  net  income  of  the  half  of  the  estate  should 
be  only  $8000,  there  would  be  no  abatement  in  John's  annuity. 
The  other  three  annuities  must  be  paid  out  of  the  $6000  arising 
from  the  three  remaining  fourths'of  the  trust  estate. 

Equally  positive  and  explicit  is  the  direction  in  the  will,  that 
upon  the  death  of  John,  this  one-fourth  part  is  to  go  directly,  and 
absolutely,  without  any  charge  upon  it,  or  any  reservation  of  time 
or  circumstance,  to  the  devisees  of  the  same  in  remainder. 

The  detaching  of  the  one-fourth  part  from  the  operation  of 
the  general  and  joint  expressions  used  by  the  testator  respect- 
ing the  whole  trust  fund,  essentially  weakens,  if  it  does  not  en- 
tirely overthrow,  the  argument  founded  upon  those  expressions 
in  reference  to  the  other  three  fourth  parts. 

Now  to  recur  to  the  difficulty  which  arises  from  the  inequality 
•f  the  bequest  carved  out  of  the  half  part  put  in  trust. 

There  is  a  positive  direction  to  the  trustees,  to  pay  out  of  the 
income  of  this  half  part,  an  annuity  of  $3000  a  year  to  Mrs. 
Alston  for  her  life,  and  to  her  husband  for  his  life  after  her  death. 
How  can  this  be  accomplished  if  the  half  of  the  estate  should 
produce  Only  $10,000  of  income,  and  on  the  death  of  James  or 
Henry,  one-fourth  of  the  half  is  withdrawn  from  the  trust  ?  We 
have  seen  that  John's  one-fourth  is  not  to  be  touched  to  eke  out 
the  annuities  of  the  others.  And  95000  of  income  will  not  pay 
two  annuities  amounting  to  $5500. 

Yet  the  provision  is  equally  positive,  that  on  the  death  of 
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either  James  or  Henry,  the  equal  fourth  part  of  ^le  fnist  f^od,  is 
to  go  directly  to  their  respective  issue,  Testing  absolutely,  and 
subject  only  to  the  annuity  to  the  surviving  widow  of  the  de- 
ceased. This  is  the  clear  effect  of  the  devise,  although  the  lan- 
guage speaks  of  the  death  of  James  and  Henry,  and  the  gift  is  of 
the  two  equal  fourth  parte.  The  language  is  distributive,  p^ 
shown  by  the  words  respectively^  and  respective  issue;  and  the 
next  paragraph,  which  is  a  part  of  the  same  particular  devise, 
speaks  of  the  death  of  the  sons  or  either  of  them.  If  either  Jamef 
or  Henry  die  without  issue,  this  paragraph  creates  a  direct  gift  of 
the  one-fourth  part,  to  the  other  children  of  the  testator  and  their 
issue,  vesting  absolutely  in  the  persons  and  classes  entitled  by  the 
terms  of  the  gift,  subject  only  to  the  widow's  annuity,  if  there  be 
a  widow  surviving. 

Another  provision  of  the  will  which  at  first  blush,  conflicts 
with  a  separation  of  the  trust  into  four  distinct  parts,  is  the  on^ 
which  gives  a  discretion  to  the  trustees  to  increase  the  respective 
annuities.  This  opens  the  way  for  a  much  greater  inequality 
between  Mrs.  Alston  and  her  brothers,  than  that  to  which  I  have 
referred.  And  if  this  discretion  were  to  be  extended  over  the 
three  fourth  parts  of  the  trust,  if  might  interfere  conclusively 
with  any  distribution  till  the  end  of  three  lives  at  least 

For  example,  I  will  assume  that  the  income  from  the  three 
fourths  is  at  this  time,  •  15,000. 

In  their  enlarged  discretion,  the  trustees  may  determine  that 
Mrs.  Alston  ought  to  receive  eight,  nine,  or  ten  thousand  dollars 
a  year,  out  of  this  income. 

Unless  the  trust  as  to  the  three  fourths  is  to  remain  entirei 
notwithstanding  the  death  of  Henry  or  James,  or  of  both ;  this 
discretionary  enlargement  would  be  cut  off  by  such  an  event, 
contrary  to  the  apparent  intent  of  the  testator  as  derived  from 
this  clause  of  the  will. 

Of  course  the  same  argument  holds  good,  in  reference  to  a 
supposed  increase  of  the'' annuity  to  Henry,  or  to  Jan^s,  beyond 
one  fourth  of  the  income. 

Moreover  the  intent  is  very  clearly  expressed,  that  the  discrsi 
tion  may  be  exercised  at  any  period  during  the  life  of  Henryj 
James,  and  Mrs.  Alston  respectively ;  and  there  is  no  design  in 
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express  terms,  that  it  shall  be  restricted  in  its  extent,  when  exer- 
ted in  behalf  of  either,  to  the  one-fourth  of  the  income  of  the 
trust  estate. 

Whether  the  trqstees  may  enlarge  either  annuity  more  than 
once,  or  cat  it  down  again,  after  once  increasing  it,  I  am  not 
required  to  express  an  opinion. 

The  next  clause  in  the  will,  which  is  the  one  for  accamulation, 
when  taken  by  itself,  presents  another  obstacle  to  the  severance 
of  the  three  fourth  parts  of  the  trust,  which  constitute  its  subject 
matter ;  because  it  makes  a  joint  charge  of  the  three  annuities  on 
the  income  of  those  three  fourth  parts.  It  does  not  direct  the 
surplus  income  of  the  several  fourth  parts^  to  be  accumulated, 
nor  can  it  be  so  construed  upon  the  literal  terms  of  the  paragraph. 
The  three  annuities,  Mrs.  Alston's  being  $500  more  than  either 
of  the  others,  are  to  be  paid  first  out  of  the  three-fourAs  of  the 
income  of  the  trust  fund,  and  the  residue  of  the  income  is  to  be 
divided  equally. 

Therefore  regarding  them  for  the  moment,  as  three  distinct 
shares,  there  is  $2600  payable  out  of  each  share,  and  then  #500 
more  which  is  to  be  paid  to  Mrs.  Alston  by  the  three  shares 
equally,  one-third  by  each.  Whether  the  income  of  ttie  three 
fourths  be  $10,000  or  $15,000,  the  result  would  be  the  same, 
because  the  surplus  for  accumulation  is  to  be  ascertained  by  first 
paying  the  three  annuities,  although  they  are  unequal,  and  then 
such  surplus  is  to  be  equally  divided.  This  result  would  neces- 
sarily require  the  three  fourth  parts  to  be  kept  together  so  long 
as  Mrs.  Alston  and  her  husband  both  lived,  because  her  annuity, 
being  more  than  the  other  two,  would  during  all  that  time  be  a 
charge  for  the  excess  at  least,  upon  the  whole  three  fourths  of 
the  fund.  And  as  she  and  her  husband  might  outlive  both 
James  and  Henry,  if  this  clause  of  the  will  must  receive  a  literal 
construction,  it  may  suspend  the  power  of  aliening  the  three 
fourth  parts  for  at  least  three  lives  in  being  at  the  creation  of  the 
estate. 

If  the  annuities  were  increased  pursuant  to  the  discretion  con- 
ferred upon,  the  executors,  the  same  difficulty  would  occur,  if 
they  coQtinued  to.  be  unequal ;  and  aa  the  discretion  extends  to 
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increasing  one  and  not  the  others,  we  are  to  regard  it  as  if  they 
had  so  exercised  the  power. 

Thus  the  expression  "  the  three  equal  fourth  parts  thereof," 
in  the  paragraph  in  question,  does  not  aid  the  construction 
claimed  that  the  devise  in  trust  is  wholly  distributive. 

To  proceed  one  step  farther,  to  th^  paragraph  connected  with 
the  one  last  treated,  and  providing  for  the  event  that  the  three 
annuitants  are  without  issue  to  take  the  benefit  of  the  accumu- 
lation directed  in  the  latter. 

By  this  clause  of  the  will,  if  either  of  the  three  are  with- 
out issue,  the  surplus  of  the  income  of  those  respective  trust 
shares,  is  to  be  divided  among  the  other  children.  The  lan- 
guage is,  "  with  regard  to  the  said  trust  shares  of  the  said 
Helen  Alston,  James  Mason  and  Henry  Mason,  so  long  as  they 
may  severally  be  without  issue  living,  the  surplus  of  the  income 
thereof,^  &c.,  *'  after  satisf]ring  the  said  annuities  to  them,  or  to 
the  surviving  husband  of  the  said  Helen  Alston,  and  the  survi- 
ving widows  of  the  said  James  Mason  and  Henry  Mason,  shall 
be  paid,"  &c. 

Here  the  three  fourth  parts  are  clearly  treated  as  several,  in 
respect  of  the  three  annuitants.  Indeed  they  are  spoken  of  as 
belonging  to  the  annuitants ;  the  trust  shares  of  Mrs.  Alston, 
j&c.  Then  the  surplus  income  is  to  be  ascertained  in  the  same 
manner  after  the  second  class  of  annuitants  become  entitled,  as 
while  Mrs.  Alston  and  the  sons  are  living.  The  annuities  are 
to  be  satisfied  first,  in  each  case,  and  the  surplus  distributed. 

Now  the  will  is  plain,  that  after  the  death  of  Mrs.  Alston,  her 
annuity,  if  her  husband  survives  to  take  it,  is  to  be  a  charge  upon 
the  one-fourth  part  of  the  trust  fund  by  itself.  It  is  precisely  the 
same,  in  regard  to  the  annuities  continuing  to  the  widows  of 
James  and  Henry.    Each  is  a  chaise  upon  a  separate  fourth 

part. 

This  being  so,  is  it  not  a  consequence,  that  the  same  mode  of 
ascertaining  the  surplus  for  division  under  this  paragraph  of  the 
will,  is  to  be  used  from  the  outset  ?  That  the  surplus  income  is 
the  income  of  one-fourth  of  the  trust,  after  satisfying  the  annuity 
of  the  person  whose  childless  state  occasions  its  distribution. 

This  appears  to  me  to  be  the  true  construction.    Nay,  more, 
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that  it  is  the  necessary  construction.  Let  us  apply  the  para- 
graph  as  the  executors  were  bound  to  apply  it  at  the  end  of  a 
month  from  the  death  of  the  testator.  Mrs.  Alston  then  had 
ismie ;  James  and  Henry  had  none. 

The  child  of  Mrs.  Alston  was  entitled  to  the  accumulation 
given  by  the  previous  clause ;  while  under  this  provision,  there 
was  to  be  a  distribution  in  respect  of  James  and  Henry.  Taking 
the  two  clauses  tc^ether,  the  infant  Alston  could  claim  no  accu^ 
mulation  from  the  income  of  the  trust  shares  of  James  and  Hen- 
ry.  The  latter  clause  precludes  such  a  claim.  Nor  could  Mrs. 
Alston's  annuity  of  $3000  be  extended  over  those  shares  of  James 
and  Henry  for  the  excess  of  $600  so  as  to  swell  her  child's  accu- 
mulation ;  because  in  the  case  as  it  stood  at  the  testator's  death, 
the  surplus  income  of  those  two  shares  was  to  be  ascertained  by 
satisfying  their  two  annuities,  and  nothing  more.  Therefore 
Mrs.  Alston's  annuity  of  $3000  would  of  necessity  be  paid  out  of 
her  share,  or  one-fourth  of  the  trust  estate ;  and  the  surplus  in- 
come of  the  same  one-fourth,  and  no  more  nor  less,  would  be 
put  to  accumulate  for  her  child. 

This  demonstrates  that  the  two  paragraphs  which  I  have  been 
considering,  when  taken  together,  do  not  sustain  the  position 
of  a  joint  charge  of  the  three  annuities  upon  the  three  fourths  of 
the  trust  fund,  but  are  strongly  in  favor  of  the  contrary  construc- 
tion. The  last  paragraph  is  entirely  inconsistent  with  any  such 
joint  devise  and  charge  of  the  three  fourths. 

There  are  other  provisions  of  a  prominent  character  in  the  will/ 
among  those  that  I  have  before  briefly  collated,  which  lead  to 
the  conclusion  that  the  devises  are  of  separate  fourth  parts  of  the 
tmstfund. 

In  the  event  of  Mrs.  Alston's  surviving  her  husband,  her  an- 
nuity ceases,  and  one-fourth  part  of  this  fund,  comes  into  her  pos- 
session absolutely,  in  her  own  right  This  is  an  explicit  diiec- 
tion,  which  is  wholly  independent  of  the  remainder  of  the  trust 
fund,  and  it  is  to  take  effect  without  any  regard  to  the  continu- 
ance or  termination  of  the  various  other  limitations  of  or  in  such 
remainder. 

So  if  her  husband  shall  survive  her,  the  same  fourth  part  will 
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tben  vest  absolutely  in  her  children  or  issue,  subject  to  the  an* 
miity  of  $3000  which  is  continued  to  hiuL 

Here  again  are  directions  equally  as  positive  as  those  in  regard 
to  the  share  of  John  Mason,  Junior ;  and  on  giving  them  full  ef- 
fect, they  detach  another  fourth  part  irom  any  necessary  connec- 
tion with  the  other  portions  of  the  trust  fund. 

Nor  is  this  their  only  influence  and  bearing  upon  the  question, 
for  SB  I  have  before  observed,  they  in  the  one  event  extinguish 
the  largest  annuity  given  by  the  will  and  in  the  other  fosten  it 
upon  the  same  one-fourth  part  of  the  fund,  exclusive  of  all  the 
other  shares. 

The  latter  result,  which  ensues  upon  Mrs.  Alston's  dying  be- 
fofe  ber  husband,  is  a  strong  argument  to  ahow  that  the  testator 
never  intended  to  make  her  annuity,  under  any  circumstance!^  a 
burthen  upon  any  or  either  of  the  other  three-fourths  of  the  trusl 
istaie. 

This  argument  is  to  my  mind  strengthened  by  another  conaid* 
emtion  arising  from  the  amount  of  the  property.  It  is  af^Murent 
upon  the  will  itself,  that  the  testator  expected  the  trust  would 
produce  a  considerable  surplus  income  beyond  the  $10,000  re- 
quired for  the  annuities.  And  we  have  besides  the  extrinsio 
fact,  (to  which  resort  may  be  had  in  aid  of  the  construction  upon 
a  point  like  this,)  that  the  income  ci  one  quarter  of  the  trust  fund, 
after  bis  death,  was  nearly  double  the  laigest  annuity.  The 
testator  could  not  have  supposed  that  the  annuity  which  he  spe* 
cified  for  Mrs.  AlstoU)  or  any  reasionable  increase  of  its  amount 
by  the  executors,  would  ever  require  for  its  support  more  than 
one-eigfadi  of  his  estate. 

To  recapitulate  in  brief  terms. 

The  devise  is  in  its  scope,  joint  and  entire ;  the  direction  to 
rent,  improve  or  collect  is  also  entire ;  and  the  annuities  are  to  be 
paid  out  of  the  entire  income ;  yet  there  is  one-fourtfi  part  of  the 
fimd,  the  share  of  John  Mason,  Junior,  which  is  in  no  wise  con- 
nected with  the  other  portions  of  it,  the  income  of  which  fourth 
must  be  kept  distinct,  and  the  capital  and  surplus  income  vested 
and  divided  upon  his  death. 
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This  effectually  braiks  the  charm  of  the  unity  and  entirety  of 
the  trust  devise. 

The  fourth  part  destined  for  Mrs.  Alston  and  her  issue,  must 
▼est  absolutely  in  her,  on  her  husband's  death ;  or  if  she  die  first, 
it  then  vests  in  her  issue,  and  is  totally  detached  from  the  residue* 

The  will  is  equally  explicit  that  the  several  fourth  parts  de- 
signed for  the  issue  of  Henry  and  James,  shall  vest  absolutely, 
upon  their  respective  deaths. 

The  direction  in  the  will  for  dividing  the  surplus  income,  while 
either  of  those  two  sons  is  childless,  cannot  be  carried  into  effect 
upon  any  other  basis  than  a  separation  of  the  trust  into  four  dis- 
tinct devises  of  as  many  equal  parts. 

And  the  only  part  of  the  will  that  is  adverse  to  this  conclusion 
is  the  direction  to  pay  unequal  annuities,  which  by  means  of  a 
deficiency  of  income,  or  an  increase  of  their  amount  in  unequal 
proportions  by  the  executors,  may  if  it  is  to  be  literally  executed, 
require  a  joint  charge  on  three-fourths  of  the  fund,  to  carry  out 
their  full  payment. 

The  testator  did  not  have  in  view  the  existence  of  any  state 
of  things  which  would  make  the  joint  charge  necessary^  in  order 
to  pay  the  annuities. 

And  his  clear  paramount  intent  in  respect  of  the  distribution  of 
the  surplus  income,  and  the  vesting  of  the  capital  of  one-fourth 
absolutely,  on  the  death  of  each  of  the  four  children  who  were 
annuitants,  conflicts  with  any  joint  chai^  upon  any  two  or  moie 
of  such  fourth  parts. 

He  left  his  estate  in  such  a  condition  that  his  will  can  be  fully 
carried  out  by  considering  the  devise  in  question  to  be  of  four 
separate  and  distinct  parts.  If  by  any  unforeseen  occurrence, 
there  should  be  a  collision  between  the  provision  for  Mrs.  Alston's 
annuity,  and  other  portions  of  the  will,  the  former  being  in  con- 
fiict  with  the  principal  scope  and  intent  of  the  testator  as*  de- 
duced from  the  whole  instrument,  must  give  way  to  such  general 
purposes. 

My  conclusion  is  that  it  was  not  the  intent  of  the  testator,  nor 
the  effect  of  the  language  used  in  the  will,  when  considered  as  a 
whole ;  to  create  a  trust  by  which  one-half  of  his  estate  was  to  i^ 
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main  entiie  in  the  bands  of  the  trustees  until  afier  the  delennini^ 
tion  of  the  annuities  granted  to  his  children. 

On  the  contrary,  that  his  intent  and  the  effect  of  the  devise 
made,  was  to  vest  the  fund  in  the  trustees  in  four  distinct  and 
equal  shares ;  each  of  which  was  chargeable  with  a  single  an- 
nuity, and  Tested  on  the  death  of  the  child  to  whom  such  annuity 
was  payable.  If  Mrs.  Alston  survived  her  husband,  her  fourth 
part  was  to  vest  in  her  in  possession.  If  Henry  and  James  died 
after  their  wives,  their  respective  fourth  parts  would  be  divisible 
upon  their  deaths. 

And  in  no  event  would  either  share,  or  any  part  ci  either,  re- 
main suspended,  so  as  not  to  be  alienable,  beyond  two  lives  in 
being. 

In  Older  to  give  due  effect  to  the  other  parts  of  the  will,  the 
diacretion  of  the  trustees  to  increase  the  annuities,  must  be  le- 
itiicted  within  the  bounds  of  the  income  of  the  respective  fowtii 
parts  of  the  trust  fund. 

Second.  The  next  objection  to  the  validity  of  die  will,  is  thai 
the  trust  for  accumulation  of  three-fourths  of  the  one-half  of  the 
estate  for  the  benefit  of  unborn  children  is  illegal,  because  the 
persons  are  not  named  during  whose  minority  the  accumulation 
is  to  commence,  and  at  the  expiration  of  which  it  is  to  terminate  \ 
and  because  its  commencement  is  postponed  too  long. 

The  trust  does  not  commence  until  a  month  after  the  death  of 
the  testator,  and  therefore  it  does  not  fall  within  the  first  subdi* 
vision  of  the  respective  sections  relative  to  accumulations  of  real 
and  personal  estate.    (I  R.  S.  726,  §  37,  iUd.  773»  i  3.) 

ConsideKd  with  reference  to  the  second  subdivisions  of  those 
sections,  it  commences  within  the  time  prescribed ;  for  as  to 
each  fourth  part,  it  must  commence,  if  ever,  within  the  lives 
of  the  two  annuitants  who  successively  receive  iheir  annuity 
fipib  such  fourth  part.  It  must  necessarily  commence  during 
the  minority  of  those  for  whom  it  is  provided,  because  they  must 
be  in  life  before  there  is  to  be  any  accumulation,  and  it  terminates 
on  their  becoming  of  full  age.  The  question  is,  whether  all  the 
persons  for  whom  it  is  intended,  must  be  living  at  its  commence* 
ment    As  to  their  being  named,  I  think  the  designation  of  a 
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claw  of  persons  ia  vilhiii  the  statate,  and  that  it  requires  no  other 
descriptioQ. 

The  direction  in  this  will  is  to  accumulate  for  the  benefit  of 
the  children  or  other  issue  of  the  respective  sons  and  the  daugh* 
tar.  The  word  equally  refers  to  the  fourth  parts,  not  to  the  chil* 
dren  or  issue. 

Thus  in  Mrs.  Alston's  case,  at  tlie  outset  of  the  accuniiilation, 
it  would  be  for  the  benefit  wholly  of  her  child  then  living.  On 
the  birth  of  another  child,  it  would  be  from  thence  for  the  benefit 
of  both  children,  and  so  on  upon  an  increase  in  their  number. 
Then  when  the  eldest  became  of  full  age,  he  would  recdve  all 
that  had  accumulated  for  him,  and  cease  to  participate  for  the  fu« 
ture. 

It  occurred  to  me  at  first,  that  this  construction  would  inter- 
fere with  the  spirit  of  the  statute,  by  permitting  a  succession  of 
accumulations,  and  extending  the  time  in  which  they  would  pro- 
gress. I  do  not  perceive  that  the  mere  succession  of  them  is  ob* 
jectionable,  if  they  all  fall  within  the  prescribed  limit  as  to  time, 
90  as  not  to  suspend  unduly  the  absolute  ownership  or  power  of 
alienation. 

In  this  case  the  time  falls  far  short  of  what  the  statute  permits, 
because  the  accumulation  is  not  only  to  commence  within  two 
lives  in  being,  but  it  is  to  terminate  with  those  lives.  The  re- 
spective trust  funds  vest  absolutely  and  become  divisible,  and 
the  entire  trusts  cease,  with  those  two  lives.  In  Mrs.  Alston's 
share  they  will  cease  on  the  death  of  her  husband,  which  may 
occur  while  she  lives,  and  thus  the  suspension  continue  for 
one  life  only.  But  I  will  proceed  to  view  it  as  a  general  propo- 
sition, applicable  to  all  cases  arising  under  the  second  subdivision 
of  the  sections  iu  question. 

The  aecttmulatio&  may  be  postponed  in  its  inception  to  any 
.point  of  time  within  the  compass  of  two  lives  in  being,  and  then 
may  continue  till  the  end  of  the  minority  of  the  beneficiary. 
Suppose  in  this  instance,  the  direction  had  been  for  an  accumu- 
lation during  the  minority  of  the  youngest  child  of  Mrs.  Alston, 
to  commence  at  its  birth,  and  to  be  for  the  benefit  of  all  her  minor 
children  or  issue  then  living,  so  long  as  they  contintied  under 
«ge.    It  may  be  said  that  this  would  be  void  for  the  uncertainty 
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of  the  time  of  its  commencement  To  this  I  might  answer,  it 
could  be  made  certain  by  relation,  for  if  she  had  one  child,  there 
would  infallibly  be  a  youngest  child.  There  might,  I  admit,  be 
a  difficulty  in  going  back  to  begin  the  accumulation  after  the 
youngest  child  was  ascertained  by  events  subsequent  to  its  birth. 
I  put  the  case  however,  merely  to  illustrate  the  question  of  time ; 
and  a  direction  to  begin  an  accumulation  twenty  years  after  the 
testator's  death,  if  A.  and  B.  so  long  lived,  would  illustrate  it 
equally  as  well.  And  I  think  either  hypothesis  shows  that  a 
trust  of  this  kind  may  be  made  quite  as  enduring,  where  there  is 
to  be  no  succession  of  parties  entitled,  as  where  it  is  to  commence 
with  the  birth  of  children  and  to  embrace  all  the  afterbom  chil- 
dren of  the  cestui  que  vie. 

There  is  a  difference  in  this,  that  in  the  cases  supposed,  the 
accumulation  itself  will  continue  for  a  less  period,  and  the  in- 
termediate rents  or  income  will  vest  in  other  parties;  but  the 
ownership  of  the  estate  will  be  suspended  in  each  instance,  to 
the  end  of  the  accumulation. 

It  appears  by  the  revisers  notes  accompanying  the  introduction 
of  these  provisions  to  the  legislature,  that  they  intended  to  allow 
of  accumulations  for  the  benefit  of  infants  entitled  to  the  next 
eventual  estate.    (3  Rev.  Stat  678, 2d  ed.) 

This  object,  and  nothing  more  is  attained  by  the  devise  in  Mn 
Mason's  will,  and  there  is  the  further  merit  in  the  provision,  that 
it  makes  the  distribution  of  the  benefit  of  the  surplus  income  of 
each  of  the  three-fourth  parts  among  the  issue  of  the  respective 
annuitants,  as  nearly  equal  as  is  consistent  with  a  valid  bequest 
under  the  statute. 

I  feel  much  diffidence  in  the  disposal  of  the  point,  but  my  con* 
yiction  is  clear,  that  the  trusts  for  accumulation  are  valid. 

Third.  It  is  objected  that  the  power  of  alienation  is  suspended 
for  one  month  from  the  testator's  death,  and  the  devise  is  there- 
fore void. 

This  would  undoubtedly  be  the  consequence,  if  there  were  an 
absolute  suspension  for  a  month,  without  reference  to  lives  in 
being.  But  there  is  no  such  suspension  here.  The  accnmnla- 
tion  is  not  to  commence  till  after  a  month ;  but  if  Mr.  and  Mrs. 
Alston,  for  instance,  (or  Mr.  Alston  alone,)  had  died  within  tb» 


NEW  YdKK— APRIL,  1845.  477 

MMon  ▼.  Mason's  Ezeeotora. 


month,  the  accumulation  would  never  have  commenced  at  all  as 
to  that  fourth  part.  So  if  James  Mason  and  his  wife  had  diad 
the  next  day  after  the  testator,  another  one-fourth  would  at  that 
insCant  have  vested  absolutely  in  possession.  The  duration  of 
the  trust  as  to  each  fourth  part  of  the  fund  is  dependent  entirely 
upon  the  continuance  of  lives,  and  not  upon  any  fixed  period  of 
time. 

FouRTEu  It  is  also  made  an  objection  to  the  devise,  that  a 
trust  for  the  payment  of  annuities,  is  not  authorized  by  section 
66  of  the  revised  statutes  relative  to  uses  and  trusts. 

The  point  has  been  held  otherwise  in  several  cases.  (See 
Hawley  v.  James^  16  Wend.  61,  per  Nelson,  Ch.  J.,  and  MaisoUi 
Senator ;  and  in  the  same  case,  per  the  Chancellor,  6  Paige,  321 ; 
De  Peyster  v.  Clendiningj  8  Paige,  296 ;  S.  C.  nomine  Bulk- 
ley  V.  De  Peyster,  26  Wend.  21.) 

Fifth.  As  to  the  objections  to  the  direction  for  distributing 
the  surplus  income,  while  the  three  principal  annuitants  are 
without  issu3. 

There  is  no  uncertainty,  in  my  view  of  it,  either  as  to  what  is 
to  be  divided,  who  is  to  ^receive  it,  or  on  what  contingency  it  is 
divisible.  I  refer  to  what  I  have  said  in  discussing  the  principal 
point  in  controversy. 

In  regard  to  George  Jones,  who  in  this  instance  is  a  beneficiary 
of  the  trust,  the  only  consequence  is  that  he  takes  a  legal  and 
not  an  equitable  estate,  in  his  proportion  of  the  surplus  to  be 
distributed.  {Murray  v.  Murray^  before  the  Chancellor,  deci- 
ded April  19, 1842.) 

Sixth.  The  devise  of  John  Mason,  Junior's  share  after  his 
death,  is  said  to  be  both  uncertain  and  incomprehensible. 

There  is  evidently  some  omission  of  words,  and  perhaps  a 
transposition  of  other  words  in  this  clause  of  the  will ;  but  hav- 
ing regard  to  the  objects  of  the  testator  and  the  subject  matter,  it 
is  perfectly  intelligible. 

Seventh.  It  was  also  made  a  point,  that  the  complainant,  in 
case  the  trusts  of  the  will  were  adjudged  to  be  valid,  is  entitled 
to  a  decree  for  the  permanent  continuance  of  the  annuity  to  him, 
as  enlarged  by  the  trustees. 
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As  to  this,  there  is  no  foundi^tion  laid  for  it  in  the  bill.  The 
court  therefore  has  nothing  to  do  with  it  in  this  suit 

The  bill  must  be  dismissed,  with  costs  to  the  infant  defendants^ 
and  to  such  of  the  other  defendants  as  o{q[K>aed  the  claims  made 
by  the  complainant 


Blter  v.  Monholland  and  others. 

Where  one  parchasei  land  which  ib  subject  to  a  bond  and  mortgage  executed  by  his 
grantor,  and  in  hia  deed  aMumee  and  agreei  to  pay  the  mortgage ;  he  is  liable  to 
his  grantor  to  pay  the  same  as  a  part  of  the  price  or  oonsideratioii  of  the  land. 

As  between  him  and  the  mortgagor,  the  latter  thevsagon  beoosMs  a  siuvty  lisr  Um 
former,  in  respect  of  the  mortgage  debt 

The  obligation  of  the  purchaser  to  pay  the  debt,  enures  in  equity  to  the  benefit  of 
the  mortgagee ;  and  he  may  enforce  it  against  the  purchaser,  to  the  extent  of  the 
deficiency,  in  a  bill  to  foreclose  his  mortgage. 
March  8, 10  ;  AptU  5»  1845. 

On  the  23d  of  November,  1836,  Samuel  Fitz  Randolph  being 
indebted  to  the  complainant  by  his  bond  of  $2600,  executed  to 
the  latter  a  mortgage  on  a  lot  in  the  city  of  New  York,  to  secure 
its  payment. 

On  the  1st  of  February,  1839,  FiU  Randoph  sold  the  lot  to  the 
defendant,  MonhoUaod,  for  92800,  and  conveyed  the  same  to 
him  by  a  deed  of  that  date.  The  deed  was  delivered  to  and 
accepted  by  Monholland,  and  contained  the  following  clause : 
*^  Subject  however  to  a  mortgage  made  to  the  said  John  Blyer, 
by  the  said  Samuel  and  Huldah  his  wife,  for  twenty>five  hun- 
dred dollars,  ($2500)  dated  tlie  twenty*third  day  of  November, 
1836,  and  recorded  in  the  office  of  register  of  the  city  and  coonty 
of  New  York,  in  liber  195  of  mortgages,  page  269,  as  by  refei^ 
ence  thereto  will  more  fully  appear ;  (which  the  said  party  of 
the  second  part  hereby  assumes  and  agrees  to  pay.)" 

Monholland  paid  the  balance  of  the  consideration,  $300^  to 
Fitz  Randolph  at  the  execution  of  the  deed.    He  wwt  into  the 
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inmiediate  possession  of  the  lot^  and  paid  interest  to  the  coiBh 
plainant  on  his  mortgage  for  several  years. 

In  a  bill  to  foreclose  the  mortgage,  filed  in  1844,  these  facts 
-were  stated,  and  the  complainant  claimed  to  make  MonhoUand 
liable  for  any  deficiency  there  might  be  in  the  collection  of  the 
mortage  debt  The  latter  put  in  an  answer,  stating  that  he 
bonght  only  the  equity  of  redemption  in  the  lot,  subject  to  the 
mortgage,  an4  that  he  was  not  liable  to  pay  any  of  the  debt. 
He  also  set  up  the  statute  of  frauds  as  a  bar  to  any  supposed  lia- 
bility  by  reason  of  his  assumption  of  the  mortgage. 

He  introduced  some  testimony  in  support  c£  his  allegation  as 
to  the  purchase,  which  is  alluded  to  in  the  opinion.  The  cause 
was  heard  on  the  pleadings  and  proofs. 

D.  P.  SdUf  for  the  complainant 

/.  T.  Brady  J  for  die  defendant  MonhoUand. 

Tb£  Assistant  Yicb-Chancellor. — ^It  is  sufficiently  es« 
tablished  by  die  testimony,  that  the  deed  firom  Fitsi  Randol|A  to 
MonhoUand,  expressed  their  agreement  in  relation  to  the  mort^ 
gage  in  question. 

The  deed  comes  from  the  possession  of  the  grantee,  containing 
the  assumption  of  the  mortgage.  This  throws  upon  him  the 
burthen  of  proving  that  the  clause  was  interpolated,  and  that  he 
did  not  in  fact  agree  to  pay  the  mortgage. 

Some  testimony  has  been  taken  on  this  point,  and  it  estaUishee 
rather  than  overthrows,  the  effect  of  the  deed.  Fitz  Randolph 
says  that  he  sold  the  lot  to  MonhoUand  for  $2800 ;  and  that  die 
latter  paid  him  $300  of  the  price,  and  agreed  to  see  the  mortgage 
of  $S6U0  paid.  The  deed  corresponds  precisely  with  this  agree^ 
ment ;  atkl  if  it  were  true  that  MonhoUand  heard  the  deed  read 
before  the  aasnmpdon  was  inserted,  and  never  heard  it  read  after- 
wards, it  would  not  do  away  with  the  fact  that  such  an  agree- 
ment was  made.  But  there  is  no  proof  that  he  knew  any  thing 
about  the;  contents  of  the  deed  before  it  was  delivered  to  him  duly 
executed,  and  with  the  clause  inserted.  Nor  is  there  proof  that 
he  did  not  at  the  time  of  the  delivery  of  die  deed,  know  its  con* 
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tents  fully*  The  law  implies  soch  knowledge  from  his  aeeep- 
tance  of  the  instrument  and  acting  under  it  The  fact  that  his 
daughter  who  is  his  principal  clerk,  never  read  this  portion  of  it 
to  him,  is  not  sufficient  evidence  to  rebut  that  legal  presumption. 

The  complainant's  mortgage  was  a  part  of  the  consideration 
which  Monholland  agreed  with  Fitz  Bandolph,  to  pay  for  the 
land.  It  was  a  part  of  the  price ;  and  the  latter  being  indebted 
in  that  amount  to  the  complainant,  and  the  debt  being  a  lien, 
Monholland  agreed  with  Fitz  Randolph  to  pay  such  amount  to 
to  the  complainant  It  was  therefore  a  debt  due  from  M.  to  Fitz 
Randolph,  payable  by  the  arrangement  between  themi  to  the 
complainant 

It  was  a  simple  contract  debt,  for  lands  sold  and  conveyed  by 
the  one  to  the  other.  The  effect  of  this  arrangement  in  equity, 
as  between  them,  was  to  make  Fitz  Randolph  the  surety  of  Mon- 
holland, in  respect  of  the  debt  due  to  the  complainant 

As  between  them  and  the  complainant,  it  is  immaterial 
whether  he  was  to  jegard  the  relationship  of  principal  and  surety 
between  them.  It  sufficed  for  him  that  he  held  this  mortgage  debt 
against  Fitz  Randolph,  and  that  the  latter  had  obtained  the  obli- 
gation of  Monholland  to  himself,  to  discharge  that  debt.  This 
obligation  enured  in  equity  to  the  benefit  of  the  complainant 
The  case  of  Ourtia  v.  Tyler  and  AUen,  (9  Paige's  R.  432,)  is  di- 
rectly in  point 

The  obligation  is  not  enforced,  as  being  made  by  Monholland 
to  the  complainant,  for  the  payment  of  Fitz  Randolph's  debt;  but 
asapromise  by  M.  to  Fitz  Randolph  to  pay  to  him  $8600^  by  pay- 
ing diat  sum  to  the  complainant  in  discharge  of  his  debt ;  which 
promise  the  complainant,  as  the  mortgage  creditor  of  Fitz  Ran* 
dolph,  is  equitably  entitled  to  lay  hold  of  and  enforce,  under 
the  equity  of  the  provision  in  the  revised  statutes  relative  to  the 
foreclosure  of  mortgages  in  chancery.    (2  R.  S.  191,  h  164.) 

The  counsel  for  the  defendant,  in  an  able  and  ingenious  nxf^a* 
ment,  contended  that  the  promise  of  Monholland  was  to  answer 
for  the  debt  of  another,  and  the  deed  not  being  signed  by  hinif 
the  pronuse  was  void  by  the  statute  of  frauds.  In  my  view  <tf 
the  case,  the  point  is  inapplicable. 

The  complainant  is  entitled  to  a  decree  for  the  foreclosure  and 
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sale  of  die  lot  mortgaged^  and  that  MonhoUand  pay  the  defi- 
ciency  of  his  debt  and  costs. 


H.  and  R.  Yelverton  v.  Shelden  and  others. 


8.  a  •imjile  ocmtnict  eroditar  of  M.  atniiftd  wkh  M.  mod  •  •oraty  of  M.  on  •nndfy 

debtf,  to  whom  M.  bad  giTon  a  moitgago  as  aocarity,  that  M.  thoifld  discharge 

part  of  the  mortgagee's  liabilities  and  S.  the  residae,  upon  which  the  mortgage 

was  to  be  assigned  to  S. ;  and  the  arrangement  was  consummated.    Held,  that  S. 

coold  not  enforce  the  mortgage  for  any  more  than  he  adyanced,  against  a  judg* 

ment  dooketed  against  M.  before  the  assignment 
In  respect  of  the  judgment,  the  mortgage  was  disohaiged  to  the  extent  of  the  Ha* 

bilities  of  the  mortgagee  which  were  paid  by  M. 
Another  debt  could  not  be  substituted  and  secured  by  the  mortgage,  in  lien  of  the 

extingntshed  liabilities  so  as  to  give  it  priority  oyer  the  judgment 
8.  having  giTon  up  to  Bf.  his  note  on  receiving  the  assignment,  eKpecthigto  eoUeet 

his  debt  upon  the  mortgage ;  it  was  held  that  M.  was  a  necessary  party  in  a  snit 

by  the  judgment  creditor  to  redeem  the  mortgage. 
It  was  also  held  that  the  mortgagee  was  not  a  necessary  party  to  such  suit 
An  assignment  to  two  persons  to  secure  their  liabilities  for  the  assignor,  does  not  se* 

erne  their  soToral  liabilities. 
Maioh  5 ;  April  94, 1845. 

The  complainants,  on  the  26th  of  April,  1843,  recovered  a 
judgment  against  Henry  Miner,  which  was  docketed  and  became 
a  lien  on  his  real  estate  in  the  county  of  Lewis.  On  the  7th  of 
September  following,  they  became  the  purchasers  of  the  land  on 
an  execution  issued  upon  their  judgment  and  received  a  certifi- 
cate from  the  sheriff. 

The  lands  were  subject  to  a  mortgage  executed  by  Miner  to 
N.  Gowdy,  for  $1100,  dated  April  30, 1842,  which  was  in  foct 
given  to  secure  his  indorsements  for  and  claims  against  Miner. 
When  the  complainants  recovered  their  judgment,  Gowdy  was 
Miner's  indorser  on  two  notes,  one  for  $700  and  interest  to  Peter 
Sterling,  and  the  other  for  $176  and  interest  to  Wilson,  Mills  6o 
Co.,  and  he  had  Miner's  note  for  $16. 

In  August,  1843,  H.  Sheldon  &  Co.,  merchants  in  New  York, 
having  a  note  against  Miner  for  about  $406,  sent  it  to  Lewis 
county  for  collection.  A  negotiation  ensued  which  resulted  in  an 
agreement,  whereby  on  Sheldon  ds  Co.  advancing  to  Gowdy  the 
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amount  of  the  Sterling  note,  Miner  was  to  procure  him  to  be  dis- 
charged from  {he  other  two  notes  on  which  he  was  liable,  and 
was  to  secure  $300  of  Shelden  &  Co.'s  debt  and  costs,  and  Gowdy 
was  thereupon  to  assign  his  mortgage  to  the  latter.  All  this  was 
done ;  and  Miner's  note  to  Shelden  &  Co.  was  considered  as  can- 
celled. 

The  note  to  Wilson,  Mills  &  Co.  was  taken  up  and  Gowdy 
discharged,  by  a  new  note  of  Miner's  with  other  security. 

At  the  time  of  the  execution  of  the  mortgage.  Miner  assigned 
all  his  personal  property  to  Gowdy  and  one  Harger,  as  security 
for  their  liabilities  in  his  behalf.  Certain  notes,  the  proceeds  of 
this  assignment,  were  transferred  to  Shelden  &  Co.  with  the  mort- 
gage, as  further  security. 

The  complainants,  tendered  to  Shelden  &  Co.  the  sum  paid 
by  them  to  Gowdy  with  interest,  (less  about  $200  which  they  al- 
leged had  been  collected  on  the  notes  last  mentioned  ;)  and  required 
an  assignment  of  the  mortgage.  Shelden  &  Co.  refused  to  re- 
ceive the  amount  offered,  and  insisted  that  they  were  entitled  to 
the  mortgage  for  their  whole  debt  against  Miner,  in  addition  to 
the  sum  which  they  advanced  to  Gowdy.  The  complainants 
thereupon  filed  the  bill  in  this  cause  against  Shelden  ic  Co.,  to 
obtain  a  redemption  of  the  lands  mortgaged.  In  their  answer  the 
defendants  insisted  that  Miner  and  Gowdy  ought  to  be  made  par- 
ties to  the  suit.  The  cause  was  heard  on  the  pleadings  and 
proofs. 


/.  H.  MagheTj  for  the  complainants. 
O.  Bowman^  for  the  defendant. 

The  Assistant  Yicb-Chancellor. — Tht  Complainants  by 
their  purchase  at  the  sheriff's  sale,  became  vested  with  all  the 
title  which  Miner  had  to  the  mortgaged  premises  on  the  day  the 
judgment  was  docketed,  unaffected  by  any  subsequent  acts  or 
agreements  of  either  Miner  or  Gowdy.  {KMogg  v.  Woody  4 
Faige,  578 ;  and  see  Brinckerhqff  v.  Marvin^  6  J.  C.  R.  326.) 

When  the  defendants  took  the  assignment  of  Oowdy's  mort^ 
gage,  it  is  not  pretended  that  there  were  more  than  three  claims 
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which  Govdy  could  enforce  by  virtue  of  the  mortgage,  as  against 
the  conaplainants  judgment.  Those  were,  the  liability  of  9700 
to  Sterling ;  the  liability  to.  Wilson,  Mills  &  Co.,  amounting  to 
about  $175 ;  and  the  small  debt  of  $16. 

The  defendants  had  a  debt  against  Miner  of  nearly  a  yeai's 
standing,  which  was  in  suit,  and  which  they  were  anxious  to 
secure*. 

According  to  their  own  account  of  the  transaction  as  given  in 
their  answer.  Miner  proposed  to  them  that  if  they  would  advance 
the  Sterling  debt  to  Gowdy,  he.  Miner,  would  satisfy  to  Gowdy 
the  balance  of  the  mortgage,  procure  it  to  be  assigned  to  them, 
and  give  to  them  security  for  their  costs  and  for  $300  of  their 
debt  The  defendants  agreed  to  this  proposition,  and  it  was 
carried  out 

They  paid  the  amount  of  the  Sterling  debt  to  Growdy.  Miner 
paid  or  satisfied  to  Gowdy,  the  Wilson,  Mills  &  Co.  debt,  and  the 
note  of  $16.  He  gave  to  the  defendants  the  stipulated  security 
for  the  $300  and  the  costs ;  and  Gowdy  assigned  to  them  Mi- 
ner's mortgage.  I  have  no  doubt  but  that  they  supposed  they 
could  enforce  this  mortgage  for  the  whole  amoimt  for  which 
Gowdy  held  it,  previous  to  their  arrangement  with  Miner.  But 
this  was  entirely  a  mistake. 

The  mortgage  in  their  hands  was  valid  for  all  for  which  Gow- 
dy held  it,  at  the  moment  he  assigned  it,  and  for  nothing  more. 
Before  he  assigned  the  security,  he  took  care  to  see  that  Miner 
discharged  the  Wilson'debt,  and  satisfied  him  for  the  note  ;  and 
on  assigning  it,  he  received  the  Sterling  debt. 

The  smaller  debts  were  thus  extinguished,  before  the  mort- 
gage was  assigned  to  the  defendants.  They  were  satisfied  by 
the  debtor  himself,  and  not  by  any  money,  property  or  other 
valuable  consideration  proceeding  from  the  defendants. 

This  distinguishes  the  transaction  from  the  cases  cited  by  the 
defendant's  counsel,  where  in  substance,  the  party  taking  the 
assignment  or  becoming  entitled  to  it,  paid  the  money  or  property 
to  the  holder  of  the  security  or  for  his  benefit.  In  this  case,  it 
.  was  an  attempt  to  substitute  a  part  of  the  defendant's  debt,  for 
that  of  Gowdy,  and  thus  to  give  it  a  priority  over  the  complaia- 
ant's  judgment 
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The  mode  pursued,  was  precisely  the  same  in  legal  effect,  as 
if  the  mortgage  had  been  conditioned  to  pay  to  Gowdy  $891, 
and  Miner  had  paid  to  him  $191,  the  defendants  had  paid  the 
residue,  and  Gowdy  had  thereupon  assigned  the  mortgage  to  the 
defendants. 

It  is  perfectly  clear  that  they  can  enforce  the  mortgage  for  no 
more  than  the  $700  and  interest  paid  by  them  to  Gowdy. 

The  complainants  offered  to  pay  this  amount  to  the  defen- 
dants, in  order  to  redeem  the  mortgage.  But  they  insist  farther^ 
that  Gowdy  had  in  his  hands  as  security  for  the  same  liabilitieSi 
certain  notes  which  also  came  to  the  possession  of  the  defen- 
dants ;  and  that  Gowdy  was  bound  to  use  these  notes  in  exoner- 
ation of  his  prior  lien  on  the  land,  that  being  the  only  fund  out 
of  which  the  complainants  could  collect  their  debt 

Upon  this  point,  I  think  the  complainants  are  wrong. 

The  assignment  of  the  notes  of  Miner  was  made  to  Gowdy 
and  N.  N.  Harger  jointly.  It  recites  joint  liabilities  only,  and  it 
is  those  alone  which  the  assignees  were  authorized  to  discharge 
from  its  proceeds. 

The  complainants  appear  to  be  entitled  to  a  decree  for  redemp- 
tion, on  the  merits  of  the  controversy. 

There  is  an  objection  for  want  of  parties  which  remains  to  be 
considered. 

I  do  not  think  that  Gowdy  is  a  necessary  party  to  the  suit. 
The  defendants  do  not  pretend  that  he  was  guilty  of  any  fraud, 
deception  or  concealment,  in  making  the  assignment.  The 
affair  was  not  one  of  his  seeking.  On  being  discharged  from 
his  liabilities,  he  assigned  the  mortgage.  The  assignees  or  their 
agent,  were  cognizant  of  all  the  facts,  and  took  such  title  as  his 
transfer  would  give  to  them. 

He  has  no  interest  in  the  matter,  that  I  can  discover. 

It  is  otherwise  as  to  Miner.  The  defendants,  having  &iled  to 
obtain  the  security  by  the  mortgage,  which  he  and  they  expect- 
ed, for  the  payment  of  the  balance  of  their  debt  due  from  him, 
are  entitled  (as  the  case  now  appears,)  to  be  reinstated  as  his 
creditor  for  that  balance.  The  defendants  remedy  on  their  note 
was  gone,  because  the  note  was  given  up,  or  remained  in  their 
attorney's  hands  to  be  delivered  up  to  Miner.    It  is  therefore 
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neoessarf  that  he  should  be  made  a  defendant  in  the  suit,  to 
enable  them  to  haye  a  decree  orer  against  him. 

The  suit  may  stand  over  with  leave  to  the  complainants  to 
make  Miner  a  party,  by  a  supplemental  bill,  upon  payment  of 
the  defendants  costs  of  the  hearing. 

In  regard  to  the  points  that  the  complainants  judgment  was  , 
obtained  by  fraud,  and  was  satisfied  by  a  levy  on  sufficient  per- 
sonal property  for  its  payment;  I  do  not  find  any  such  issues 
raised  in  the  answer.  The  same  may  be  said  of  the  remedy 
being  ample  at  law.  I  may  add,  that  there  is  no  doubt  of  the 
jurisdiction  of  the  court,  both  to  prevent  the  sale  attempted  by 
the  defendants,  and  to  direct  a  redemption. 

Decree  accordingly  that  the  suit  stand  over,  and  reserving  all 
further  questions  and  directions. 


CouTANT  V.  Catlin  and  others. 

In  estimatin;  and  awarding  the  damages  to  the  owners  of  lands  required  for  open* 
iiig  and  widening  streets  in  the  otty  of  New  York,  the  commiasionen  of  estimattf 
and  assessment  should  consider  separately  the  distinot  existing  interests  in  each 
portion  of  such  lands,  (e.  g»  those  6f  landlord  and  tenant,)  and  make  a  separate 
award  of  the  damages  to  each. 

Where  their  report  shows  such  a  separate  award,  neither  party  after  its  confirma- 
tion, can  impeach  its  aceoracy  or  have  it  modified,  by  showing  any  enror  or  omis* 
■ion. 

Bnt  where  the  report  awards  all  the  damages  to  one  of  seyeral  parties  interested, 
and  there  is  no  award  to  either  of  the  others ;  it  is  competent  for  the  latter  to 
prove  their  interest,  and  recover  from  the  former  their  proportion  of  the  award 

Held^  accordingly,  between  a  landlord,  and  a  tenant  who  was  entitled  to  remove 
his  buildings  at  the  end  of  his  term,  where  ^e  improvement  required  the  bnildmgs 
to  be  demolished,  and  a  siifgle  award  for  the  whole  damages  was  made  to  the 
landlord ;  it  appearing  conclusively  that  a  specific  part  of  the  damages  was  as- 
sessed by  the  commissioners  for  the  buildings. 

A  trustee  in  whom  such  an  award  to  a  married  woman  had  become  vested  for  her 
benefit,  will  net  be  subjected  to  costs,  although  unsuccessful  in  maintaining  her 
right  to  retain  it 

March  5 ;  April  30,  1645.    (Also  Dec.  3, 1845 ;  Jany.  3, 1846.) 

On  the  tenth  day  of  April,  1810,  Nicholas  William  Stuy  vesant 
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demised  to  the  complain&nt  three  vacant  lots  of  ground  at  the 
southeast  corner  of  the  Bower7  and  Stuyvesant-street,  (extending 
on  the  northerly  side  to  Eighth-street,)  in  the  city  of  New  Tork, 
for  the  term  of  tWenty-one  years.  The  lessee  was  to  pay  a  rent  of 
thirty  dollars  annually  together  with  the  taxes,  and  had  the  privi- 
lege of  removing  his  buildings  at  the  end  of  the  term.  The  com- 
plainant  erected  three  wooden  dwelling  houses  on  the  lots,  da- 
ring the  term.  In  1831,  the  lease  having  expired,  it  was  con- 
tinued by  parol  at  an  annual  rent  of  9100.  In  1836,  on  a  parti- 
tion of  Mr.  Stuy  vesant's  estate,  these  lots  were  set  off  in  severalty 
to  one  of  his  daughters,  Mrs.  Catharine  Ann  Catlin,  the  wife  of 
John  M.  Catlin ;  upon  which  the  rent  was  increased  to  $160 and 
the  taxes.  In  February,  1839,  the  complainant  agreed  for  another 
year's  continuance  at  the  same  rent,  from  the  first  day  of  May 
ensuing,  and  his  right  to  remove  the  buildings  was  still  con- 
tinued. In  the  year  1839,  Art-street,  including  this  part  of  Stuy- 
vesant-street, was  widened  on  its  southerly  side,  from  Broadway 
nearly  to  the  Third  Avenue,  and  about  forty  feet  of  the  front  of 
the  premises  on  the  Bowery  were  taken  for  the  street.  The  im- 
provement also  cut  off  about  sixty  feet  of  that  part  of  the  lots 
fronting  on  Eighth-street.  The  assessment  for  the  damages  of 
the  owners  of  the  property  taken,  was  completed  by  the  commis- 
sioners of  estimate  and  assessment,  in  the  latter  part  of  May, 
1839,  and  it  was  confirmed  by  the  Supreme  Court,  June  Sth, 
1839. 

Mr.  Catlin,  having  notice  of  the  proceedings  of  the  commis- 
sioners, attended  before  them,  and  claimed  that  his  wife  was  the 
absolute  owner  of  the  land  required  for  the  widening  of  the 
street,  and  of  the  lots  from  which  the  same  was  to  be  taken. 
He  made  no  statement  respecting  the  buildings,  and  the  com- 
missioners, supposing  that  those  were  a  part  of  the  freehold  and 
owned  by  Mrs.  Catlin,  made  a  single  and  entire  award  for  the 
damages  to  the  lots  in  question,  to  Mr.  Catlin  in  right  of  his  wife, 
estimating  the  same  at  $9 144.  In  arriving  at  this  result,  they 
had  the  buildings  appraised,  and  their  minutes  showed  that  they 
allowed  for  damages  to  the  buildings  (1146,  and  for  those  to  the 
lands  exclusive  of  the  buildings,  $7999.  But  their  report  to  (he 
court  contained  no  such  distribution  of  the  award,  it  being  sim- 
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ply  for  $91449  orerand  above  the  benefit  to  the  lots  from  tbeim- 
provemeat  of  the  stieet. 

No  objection  to  the  award  was  made  by  Catlin.  The  com- 
plainant did  not  appear  to  have  been  informed  of  the  meeting  of 
the  commissioners ;  nor  of  their  assessing  the  damages  to  Cadin, 
until  after  the  report  was  confirmed. 

Upon  learning  the  form  of  the  award,  he  applied  to  Mr.  Catlin 
to  allow  him  to  receive  the  sum  assessed  for  the  buildings,  but 
the  latter  refused,  on  the  ground  that  if  he  had  not  supposed  the 
entire  award  to  be  for  the  naked  land  taken,  he  would  not  have 
submitted  to  the  report. 

This  bill  was  thereupon  filed  on  the  29th  of  October,  1839, 
against  OatUn  and  wife  and  The  Mayor,  Aldermen  and  Com- 
monalty of  the  city  of  New  York,  praying  to  restrain  the  payment 
of  the  $1146  to  the  former,  and  to  have  the  error  in  the  award 
corrected,  and  that  sum  paid  to  the  complainant. 

Pending  the  suit,  the  sum  in  dispute  was  paid  into  court  by 
the  city  aud  invested,  and  the  city  counsel  received  his  costs. 

The  testimony  of  the  commissioners  confirmed  the  entry  on 
their  minutes,  as  to  the  estimate  for  the  buildings  and  the  land  re- 
spectively ;  and  their  report  showed  that  no  award  was  made  for 
the  damages  to  buildings,  although  two  of  the  houses  were  to  be 
destroyed  by  the  street  widening. 

The  cause  was  heard  on  the  pleadings  and  proofs. 

JaAMB  Smithy  for  the  complainant 
a  F.  S.  Kan0^  for  Mr.  and  Mrs.  Catlin. 

The  Assistant  Yice-Cbancbllob.— At  the  time  theassess* 
ment  for  the  widening  of  Art-street  was  made,  both  the  complain- 
ant and  Mrs.  Catlin  had  interests  in  the  land  demised  which  was 
required  for  the  street;  and  those  interests  should  have  been 
separately  considered  by  the  commissioners  of  estimate  and  as- 
sessment, and  an  award  made  for  each. 

An  award  was  made  to  Mrs.  Catlin  for  the  whole  land  taken, 
and  there  was  no  award  to  the  complainant.  The  report  of  the 
conuniesioners  is  silent  as  to  the  buildings  upon  the  premises. 
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This  however  is  coDsistent  with  their  having  regarded  Mrs.  C.  aa 
the  owner  of  the  buildings.  For  it  is  not  necessary,  nor  is  it  the 
practice  in  these  assessments,  so  far  as  I  have  observed  then},  to 
describe  the  buildings  or  other  improvements  which  are  situated 
ypon  the  land  taken,  and  which  with  the  land  itself,  constitute 
the  subject  matter  of  the  award  to  the  owner  of  both  land  and 
buildings.  There  is  no  doubt  whatever  that  in  the  case  before 
me,  the  commissioners,  acting  under  the  erroneous  belief  that 
Mrs.  Catlin  owned  the  buildings,  included  in  the  award  made  to 
her,  the  sum  of  $1145  for  the  value  of  those  buildings. 

The  question  ijs,  can  this  error  be  remedied  in  this  court. 

If  there  had  been  a  separate  award  to  the  cc«nplainant,  how- 
ever small,  so  as  to  show  upon  their  report  that  the  commissioQ- 
ers  had  his  interest  under  consideration,  I  am  satisfied  that  their 
award  could  not  be  impeached  or  modified  after  the  report  was 
confirmed.    ( Turner  v.  WiUiatnsy  10  Wend.  139.) 

But  here  the  report  itself  presumptively  awards  to  Mrs.  Catlin, 
all  the  damages  sustained  by  the  entire  freehold,  both  land  and 
buildings;  and  the  report  also  shows  that  no  damages  were 
allowed  to  the  person  who  was  the  owner  of  the  buildings. 
.  The  complainant  therefore  does  not  seek  to  vary  the  report  by 
showing  that  the  commissioners  gave  him  too  little  and  Mrs. 
Catlin  too  much,  for  their  respective  interests.  The  report 
shows  that  she  obtained  the  whole  interest,  and  he  attempts  to 
prove  that  he  had  an  interest  carved  out  of  the  visible  freehold, 
which  the  conunissioners  must  have  regarded  in  the  discharge 
of  their  duty.  In  his  proofs,  he  has  gone  farther  and  shown  the 
precise  sum  which  they  allowed  for  the  interest  which  he 
owned;  thereby  dispensing  with  a  reference  to  ascertain  the 
amount,  in  the  event  of  his  obtaining  a  decree. 

The  proper  mode  of  assessing  these  damages,  where  two  or 
more  persons  have  distinct  interests  or  estates  in  any  parcel  of 
ground  required  for  the  street,  is  to  ascertain  first  the  damage 
to  the  fee  as  if  it  were  owned  entire  and  unincumbered  by  one 
person,  and  then  to  apportion  that  amount  among  all  the  estates 
and  interests  which  such  persons  have  in  the  property.  ( Wiff- 
gin  V.  7%s  Maffor,  ^c.  of  New  Ybrifc,  9  Paige,  19.) 

This  rule  applies  to  the  case  ot  mor^agors  and  mortgagees, 
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mid  to  undivided  Owners,  as  well  as  to  lessors  and  lessees.  It 
was  80  declared  as  to  ntimtgagees  in  the  Maiter  of  John^streei^ 
(19  Wend.  659*) 

It  is  weH  settled  that  the  mortgagee  may  intervene  and  daim 
the  award,  although  the  whole  amount  of  it  is  given  to  the  mott* 
gagor,  where  no  notice  of  the  right  of  the  former  is  taken  in  the 
report.  The  case  of  A^tw  r.  Miller,  (2  Paige,  68,)  and  S,  C. 
nomine,  Astor  v.  Hoyt,  (6  Wend«  603,)  is  a  familiar  illustration 
of  that  doctrine. 

So  if  in  this  instance,  Mrs.  Oatltn  had  in  feet  been  the  owner 
of  an  undivided  half  of  the  land  taken,  and  the  award  had  been 
made  to  her  alone  in  the  report,  describing  the  whole  land,  and 
taking  no  notice  of  her  co-tenant  in  common,  there  is  no  ques» 
tion  but  that  the  latter  could  have  claimed  and  recovered  one* 
half  o£  the  sum  awarded. 

I  do  not  perceive  how  it  can  be  otherwise  as  between  the  lef*, 
sor  and  lessee,  where  the  latter  owns  the  buildings  upon  the 
ground  which  is  taken  for  a  street. 

The  statute  clearly  contemplates  that  these  awards  for  dama* 
ges  will  sometimes  be  made  to  persons  who  are  not  entitled  to 
receive  tiie  same,  and  provides  a  remedy  by  an  action  for  money 
had  and  received.    (3 IL  L.  418, 419,  i  184.) 

Whenever  the  report  wholly  omits  the  name  of  the  person 
who  is  entitled  as  part  owner  or  mortgagee,  or  having  an  estate 
in  remainder,  the  same  species  of  proof  must  be  resorted  to  by 
such  person,  to  recover  under  the  statute,  as  is  presented  in  this 
case.  There  is  no  attempt  in  either  case,  to  open  or  correct  the 
proceedings  of  the  commissioners. 

In  this  instance  they  had  no  evidence  before  them  showing 
that  Mrs.  Catlin  did  not  own  the  buildings,  and  their  award 
upon  the  facts  before  them  was  right. 

Yet  the  proof  is  unquestionable  that  the  award  was  in  part 
for  the  buildings,  and  that  the  complainant  was  the  owner  of  the 
same.  So  that  if  Mrs.  Catlin  receives  that  part  of  the  sum 
awarded,  she  will  receive  money  which  of  right  belongs  and 
ought  to  be  paid  to  the  complainant. 

It  is  objected  by  the  defendants,  that  the  complainant  ought 
not  to  be  permitted  to  claim  any  part  of  the  award,  because  he 
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did  not  present  his  claim  to  the  comnussionera.  And  that  if  b« 
jiad  brought  forward  his  demand  for  damages,  and  the  commi»' 
sioners  had  entertained  it,  then  Mrs.  Catlin  would  not  have  been 
led  into  the  bdief  that  the  award  to  her  was  for  the  land  exdu- 
sively,  and  would  have -insisted  on  a  greater  sum  for  her  own 
damages  On  the  other  hand,  it  is  alleged  that  Mr.  Catlin  who 
acted  for  his  wife  in  this  affair,  fraudulently  suppressed  the  ^M>nft- 
plainant's  ownership  of  the  buildings. 

As  to  the  latter  charge,  the  bill  does  not  contain  it,  and  there 
is  not  a  particle  of  evidence  of  any  fraud  on  the  part  of  Mr.  Cat- 
lin. It  would  have  been  prudent  in  him  on  presenting  Che  evi* 
dence  of  his  wife's  title  to  the  land,  to  have  informed  the  com* 
missioners  of  the  complainant's  right  to  the  buildings.  He  ought 
to  have  been  aware  that  the  evidence  which  he  furnished,  when 
unexplained,  showed  his  wife  to  be  the  owner  of  the  erecticmsaa 
well  as  the  land  itself. 

His  omission  to  give  this  information,  was  no  doubt  inadver- 
tent ;  but  at  the  same  time,  it  was  a  neglect  quite  equal  to  the 
complainant's  omission  to  appear  before  the  commissioners  with 
his  claim.  It  is  apparent  from  the  testimony  of  one  of  those  offi- 
cers, that  if  Mr.  Catlin  had  mentioned  the  separate  ownership  of 
the  buildings,  they  would  have  notified  the  complainant  to  appear. 
Thus,  Mr.  Catlin's  neglect  prevented  him  from  receiving  a  direct 
notice  from  the  officers  themselves ;  and  there  is  no  proof  that 
he  had  any  actual  notice  of  the  proceeding,  except  his  own  state^ 
ment  in  the  bill  that  he  heard  the  buildings  were  separately 
appraised  at  a  price  with  which  he  was  satisfied. 

There  is  no  reason  upon  the  score  of  the  complainant's  negU* 
genoe,  to  preclude  him  from  pursuing  his  remedy  for  the  dama- 
ges awarded  in  respect  of  his  property. 

It  is  next  objected,  that  he  had  a  perfect  remedy  at  law.  This 
point  not  being  raised  in  the  answer,  comes  too  late  to  be  enter- 
tained.   I  do  not  express  any  opinion  as  to  its  being  valid. 

The  complainant  is  entitled  to  receive  the  sum  which  was 
awarded  in  respect  of  his  buildings  on  the  premises. 

This  sum  is  so  clearly  ascertained,  that  no  reference  is  neces* 

sary. 
I  do  not  think  it  is  proper  for  me  to  review  the  conunis- 
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sioners  deckion  as  to  the  value  of  the  bnildings.  Whether  it 
#ere  right  or  wrong,  it  did  not  affect  the  amount  which  they 
allowed  for  the  naked  land  taken.  They  awarded  precisely  the 
isame  for  that,  as  they  would  have  done  if  no  buildings  had  erer 
been  erected  there.  If  any  persons  have  a  right  to  complain  of 
an  excessive  valuation  of  the  buildings,  it  is  the  class  of  persons 
who  were  assessed  for  benefit. 

'  It  is  shown  that  at  the  time  of  the  award  the  interest  in  the 
land  in  question  was  in  Gerard  Stuy vesant  as  the  trustee  of  Mrs. 
Catlin ;  and  that  before  this  bill  was  filed,  he  had  transferred  the 
whole  award  to  Helen  M.  Catlin. 

The  defendants  interpose  no  objection  on  this  ground,  but  the 
court  cannot  make  a  decree  for  the  payment  of  the  fund,  in  the 
absence  of  those  parties.  Nevertheless,  as  the  cause  was  ably 
and  fully  argued  on  the  part  of  the  defendants,  I  have  given  my 
views  upon  its  merits,  without  awaiting  the  presence  of  the  as- 
signees. 

Decree  that  the  suit  stand  over  for  parties,  and  reserving  all 
fiirther  questions  and  directions. 


The  complainant  filed  a  supplemental  bill  against  Mr.  Stuy  ve- 
sant, in  whom  it  appeared  the  claim  in  controversy  was  vested  in 
behalf  of  Mrs.  C.  A.  Catlin ;  and  the  cause  came  on  upon  the  sap* 
plemental  bill  and  the  equity  reserved,  on  the  second  day  of  De» 
cember,  1845. 

James  Smithy  for  the  complainant 

C  V.  &  Kanej  for  the  defendants. 

The  Assistant  Yice-Chancellor. — On  the  principal  point, 
the  case  as  against  Mr.  Stuyvesant,  stands  on  the  same  footing 
that  it  did  when  it  was  before  me  in  April  last ;  and  the  com- 
plainants are  entitled  to  a  decree.  In  regard  to  costs,  J.  M.  Cat- 
lin has  had  no  interest  in  the  question,  and  was  not  made  a  party 
in  respect  of  the  relief  sought.  He  cannot  be  subjected  to  costs 
oh  the  score  of  the  fraudulent  conduct  now  imputed  to  him,  be- 
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causO)  if  it  were  proved  to  be  fraudulent,  there  \m  qp  chargft  of 
fraud  in  the  bill  to  which  the  proof  would  be  applicable*  * 

Mrs.  CatliU)  the  real  party  iu  intecesti  ia  a  married  wonoaiii 
and  therefore  not  chai^eable  with  costs.  And  her  trustee  has 
jione  nothing  more  than  his  duty  required)  in  setting  up  a  titles 
which  on  the  record  was  presumptively  valid  in  her  fitvor,  and 
then  submitting  her  rights  to  the  judgment  of  the  court 

The  fund  with  its  increase^  must  be  paid  to  the  complainants^ 
and  the  respective  parties  must  pay  their  own  costs  of  suit 
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and  others 

Where  a  mortgage!),  m  a  lUit  tD  IbrechMe  a  mortgage  teekitig  a  decree  over  agaiaH 
two  joint  guaranton ;  on  a  defence  being  made  by  one,  compromiaed  With*  and 
releaaed  him ;  it  Was  held  that  he  coald  not  take  H  decide  for  the  dbfideney 
againit  the  other  gaarantorv  who  had  anilied  the  bill  to  he  takm  •■.  cenibawdt 
hot  he  was  left  to  hkl  remedy  at  law. 

In  equity  as  Well  ea  at  law,  if  the  demand  agaiosi  two  deleiuiasta  he  joint  asd 
not  several,  a  flucceasfal  defence  by  one,  will  enure  to  the  benefit  of  the  otheCi 
though  the  latter  wiafkn  the  ioit  to  go  by  default. 

Ota  a  deoiiee  against  both  in  saeh  a  case,  either  party  on  paying  the  demand,  may 
proceed  upon  the  foot  pf  the  decieev  to  eompd  cmCiihiitioD  ieona  tlie.«liier  pnM|i 
Jane  23,  184& 

This  Was  a  suit  to  foreclose  a  mortgage  for  a  large  amount, 
executed  by  F.  Vermeule  to  Silas  Butler  and  Charles  CK  Handy, 
and  by  them  assigned  to  the  complainants,  with  thdr  jpint  cove- 
« nant  for  its  collection^  The  executors  of  Mr.  Butler  together 
with  Handy,  were  made  defendants ;  as  also  the  mortgagor  and 
sundry  judgment  creditors;  and  the  complainants  asked  for  a 
decree  that  Handy  and  Butler^s  executors  should  pay  the  defi- 
ciency of  the  mortgage,  if  any  there  s^uld  be  uncollected  of  tha 
lands  mortgaged,  after  exhausting  the  remedy  againsit  the  mort- 
gagor. 

Butler's  executors  interposed  a  defence,  and  the  complainants 
compromised  with  them  pending  the  suit,  and  executed  an  agree- 
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ment  not  to  take  any  decree  against  them  for  the  payment  of  any 
part  of  the  debt.  Handy  suffered  the  bill  to  be  taken  as  con- 
fessed. On  the  cause  coming  to  a  hearing,  the  complainants 
took  the  usual  decree  for  a  sale  of  the  premises  and  a  foreclosure 
of  the  parties ;  and  they  insisted  on  having  a  decree  against 
Handy  personally  for  the  deficiency. 

■  ■ 

W,  ChtHs  Noyesy  for  the  complainants. 
G.  Ff.  Tiixi$f  for  Butler's  Executors. 
J.  &  Sitmtfordj  for  Handy. 

I 

The  Assistant  Vtce-CHANCEXLOR»  said  the  comfdainants 
demand  against  Handy  and  Butler's  executors  wasj^tni^  and  not 
joint  and  several. 

As  the  case  stood  when  fhe  bill  was  filed  and  when  Handy 
suffered  it  to  be  taken  as  confessed)  they  could  take  against 
Handy,  no  decree  which  would  not  go  at  the  same  time  against 
Butler's  executors.  Therefore  when  he  sufibted  the  bill  to  go 
by  drfault  he  was  assured  by  the  law  of  the  court,  that  if  But- 
ler's executors  made  out  a  defence,  there  could  be  no  decree 
jBigainst  him ;  (in  this  respect  the  remedy  being  like  that  in  an 
action  at  law  on  a  joint  bend ;)  and  that  if  they  failed  in  their 
defence,  the  decree  would  be  joint  against  him  and  them.  Either 
party  on  paying  the  debt,  could  proceed  upon  the  foot  of  such  a 
decree,  to  compel  contribution  from  the  other  party. 

The  complainants  having  compromised  with  Butler's  execu- 
toxs  under  the  act  of  1838,  can  take  no  decree  against  them. 
And  this  bill  does  not  entitle  them  to  a  separate  decree  against 
JHandy. 

Handy  not  only  claims  a  right  to  litigate  the  demand  as  the 
case  now  stands,  but  he  insists  that  the  compromise  discharges 
him. 

Without  settUng  the  latter  point,  the  better  mode  is  to  decree 
the  sale,  and  exonerate  Butler's  executors  pursuant  to  the  stipu- 
lation, and  leave  the  complainants  to  their  remedy  at  law  or  else- 
where, against  Handy  on  the  bond. 
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iSTORM  and  others  v.  W.  C.  H.  Waddell,  General  or  Official  As- 
signee in  Bankruptcy. 

De  Kay  v.  The  Same  Defendant,  and  S.  Merrihew,  Re* 

ceiFer,  &c. 

The  commencemeiit  of  a  suit  in  chancery  by  a  jadgment  creditor,  whose  execation 
at  law  has  been  retamed  unsatisfied,  gires  to  him  an  equitable  lien  upon  the 
things  in  action  of  the  judgment  debtor. 

Such  was  the  law  of  this  state  before  the  reyised  stattttes  went  into  opeiation. 

The  adjudged  cases,  bearing  upon  the  point,  cited  and  examined. 

The  lien  acquired  by  the  creditor,  is  defeasible  only  by  a  discharge  of  the  debt»  or 
by  a  sncceasful  defence  of  the  suit  in  some  one  of  the  rery  restricted  modes  open 
to  the  defendant 

The  debtor  cannot  set  up  in  such  a  suit,  any  defence  to  the  original  demand,  otk. 
which  the  judgment  was  reooTeied ;  nor  any  inegnlarity  in  its  entry  or  in  the  exe* 
cution ;  nor  that  the  sheriff  refused  to  levy  on  property,  unless  the  ereditor  ooUnded 
with  him  in  his  misconduct. 

A  discharge  of  the  debtor,  in  bankraptcy  or  insolvency,  from  his  debts,  pending  the 
suit,  does  not  operate  to  discharge  or  impair  the  lien  acquired  by  the  commence- 
ment of  such  a  suit.  The  suit  may  prooeed  in  rem,  although  the  penon  and  the 
future  assets  of  the  debtor  may  in  the  mean  time  be  exonerated. 

On  an  order  being  made  for  the  appointment  of  a  receiver  in  a  judgment  creditor's 
suit,  and  upon  the  appointment  being  completed,  the  property  subject  to  the  order 
vests  in  such  receiver  in  equity,  as  of  the  date  of  the  order,  without  the  execution 
of  any  transfer  or  assignment. 

In  regard  to  movable  property  liable  to  execution  at  law,  although  it  is  subjaet  to 
the  lien  of  the  creditor,  it  may  be  seised  on  execution  by  any  other  creditor, 
until  the  order  for  a  receiver  is  made,  but  not  afterwards ;  such  order  being  equiva- 
lent to  an  actnal  levy  on  the  property. 

Where  a  debtor  was  deolared  a  bankrupt  under  the  act  of  oongvesi  of  1841,  upon  a 
petition  filed  after  the  commencement  of  a  judgment  creditor's  suit  against  him 
in  the  court  of  chancery ;  it  was  held,  irrespective  of  the  proviso  in  the  second 
section  of  the  bankrupt  act,  that  the  assignee  in  bankruptcy  took  the  debtor's 
things  in  actioD,  subject  to  the  creditor's  lien  acquired  by  the  suit 

Held  focther,  that  the  right  of  the  judgment  ereditor  in  these  cases,  oonstitnted  a 
lien  or  security,  within  the  meaning  of  the  proviso  in  the  second  section  of  the 
act,  and  is  protected  thereby.. 

The  word  **  sreun'ties,"  in  that  proviso,  is  used  in  its  popular  sense,  and  includes 
every  interest  or  right  attached  to,  or  which  is  a  charge  upon,  specific  property,  or 
which  entitles  the  owner  of  such  right  or  interest  to  be  paid  out  of  specific  pro- 
perty ;  whether  the  right  be  legal  or  equitable,  absoiote  or  cootingent. 
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The  tenn  ''  liens"  in  the  game  proTiM  of  the  hanhrapt  act,  is  not  limited  to  mete 
common  law  liens  which  are  lost  whenever  their  owner  parts  with  the  possession 
of  the  property.  It  embraces  all  oases  in  which  real  or  personal  property  is 
charged  with  the  payment  of  any  debt  or  duty,  without  regrard  to  the  possession 

«    of  the  property,  or  the  legal  or  eqoitahle  nature  of  the  duty  imposed. 

An  assignee  in  bankruptcy  may  aroid  an  assignment  executed  by  the  bankrupt  in 

.  fraud  of  his  creditors,  before  the  passage  of  the  bankrupt  law ;  but  if  a  judgment 
creditor  files  a  bill  to  set  aside  the  assignment,  before  the  proceedings  in  bank- 
ruptcy are  instituted,  and  duly  prosecutes  his  suit ;  he  thereby  acquires  a  lien 

-    which  cannot  be  divested  or  impaired  by  the  assignee  in  bankruptcy. 

Th|i  was  held  in  a  case  where  the  bill  was  filed,  the  subpoena  to  answer  served,  and 
the  order  for  a  receiver  made,  before  the  petition  in  bankruptcy  was  presented  to 
the  U.  S.  District  Court ;  although  no  receiver  was  appointed  until  after  the  debtor 
was  decreed  to  be  a  bankrupt 

The  fund  in  controversy  being  in  the  custody  of  the  officers  of  the  court,  it  was  or« 

'    dered  to  be  paid  to  the  complainant  in  the  creditor's  suit,  in  preference  to  the 

.   general  assignee  in  bankruptcy. 
February  10, 11 ;  July  15,  1845. 

The  controversy  in  these  causes,  arose  upon  the  claim  made 
by  the  general  assignee  in  bankruptcy  in  the  city  of  New  York, 
to  receive  the  funds  which  had  been  discovered  and  secured  in 
judgment  creditors  suits  prosecuted  in  this  court  against  sundry 
bankrupts.  The  complainants  in  the  suits,  resisted  the  claim,  in* 
sisting  that  they  had,  by  their  respective  proceedings,  acquired  a 
lien  upon  the  funds,  prior  to  the  right  of  the  assignee. 

It  was  said  at  the  hearing,  that  two  or  three  hundred  suits 
were  to  be  affected  by  the  result ;  and  the  question  thus  rendered 
very  important,  was  the  more  difficult  as  well  as  interesting,  in 
consequence  of  a  decision  already  made  upon  the  point,  in  favor 
of  the  general  assignee,  in  the  District  Court  of  the  United  States 
sitting  in  this  city. 

In  the  first  suit  above  entitled,  the  court  at  the  hearing  against 
the  judgment  debtor  and  his  assignee,  on  holding  the  assignment 
made  by  the  former  to  be  fraudulent  against  his  creditors ;  had 
directed  the  cause  to  stand  over,  so  as  to  bring  in  the  general  as* 
fiignee ;  it  appearing  that  the  debtor  pending  the  suit,  had  ob- 
tained the  benefit  of  the  bankrupt  act.(a) 


(«)  See  the  ease  reported,  Storm  v.  Davenport,  ante.  Vol.  I.  page  135. 
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The  CAUse  now  came  on  to  be  heard  on  the  supplemental  billi 
and  the  answer  of  the  general  assignee  claiming  the  whole  fund. 

The  second  suit  above  entitled,  was  one  of  interpleader,  in 
which  the  debtor  of  one  Gloyer  a  judgment  debtor,  attempted  to 
settle  the  conflicting  rights  to  the  receipt  of  his  debt,  whkh  wem 
set  up  on  the  one  hand  by  a  receiver  in  a  creditor's  suit,  brought 
by  W.  W.  Chester  and  others  against  Glover,  and  on  the  other 
hand  by  the  general  assignee  claiming  under  Glover's  proceed- 
ings in  bankruptcy.  On  filing  his  bill,  the  comjrfainant  in  the 
second  suit,  paid  the  amount  of  his  debt  into  court.  Both  the 
receiver  and  the  general  assignee,  put  in  answers,  each  claiming 
the  whole  of  the  fund. 

The  details  of  the  two  cases  will  be  found  stated  more  at  laige 
in  the  opinion  of  the  court.  The  two  causes  were  heard  in  con- 
nection. 

£.  S.  Van  Winkle^  for  the  complainants  in  the  first  suit. 

0.  BuahnM^  for  the  receiver  in  the  second  suit,  on  the  same 
side. 

J5.  W.  Bonnejfi  for  the  general  assignee  in  bankruptcy. 

J.  Butler  Wright^  for  G.  C.  De  Kay. 

Mr.  Van  Winkle,  made  the  following  points : 

1.  By  the  assignment  from  Davenport  to  Burke,  which  was 
made  before  the  passage  of  the  bankrupt  act,  Davenport's  inter- 
est in  the  assigned  property  was  eflbctually  divested,  and  that 
he  could  never  set  the  assignment  aside,  it  being  fraudulent  and 
void  only  as  regards  creditors.  {Osbom  v.  Moss^  7  J.  R.  161 ; 
Mackie  v.  Cairns^  6  Cow.  647.) 

2.  Although  the  assignee  in  bankruptcy,  by  virtue  of  the 
decree  in  bankruptcy,  became  the  trustee  for  all  the  creditors  of 
the  bankrupt,  yet  that  his  rights  only  reach  back  to  the  date  of 
the  decree  by  the  statute,  and  in  the  utmost  to  the  filing  of  the 
petition,  except  in  cases  of  fraudulent  assignments  and  securities 
made  or  given  subsequent  to  the  passage  of  the  act.    (Act  of 
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Congress,  Aug.  19, 1841,  ^3;  Ex  parte  John  8.  Foster^ 6  Law 
Reporter,  66 ;  Hutchins  v.  Taylor^  6  ibid.  289.) 

3.  The  rights  of  the  assignee  in  bankruptcy  are  derived  from 
the  third  section  of  the  act,  which  merely  gives  the  assignee  the 
rights  and  places  him  in  loco  of  the  bankrupt  at  the  date  of  the 
decree,  and  that  the  proviso  in  the  end  of  the  second  section  can* 
not  be  constructed  to  be  a  jgrant  of  all  things  not  covered  by  it, 
but  is  and  must  be  considered  a  special  reservation  by  specifica- 
tion, of  the  things  therein  mentioned.  {In  re  Chadmck  and 
Leavitif  6  Law  Reporter,  467 ;  In  re  E.  Horion^  6  ibid.  462.) 

4.  But  the  claim  of  the  complainant  in  this  case  is  a  lien  or 
other  security  valid  by  the  laws  of  this  state  and  not  inconsistent 
with  the  provisions  of  the  2  or  6  sections  of  the  Bankrupt  Act. 

By  the  service  of  a  subpoena  and  injunction  under  their  judg, 
ment  creditor's  bill,  the  complainants  obtained  a  lieu  or  other 
security  on  the  real  and  personal  property  of  the  defendant 
Davenport,  within  the  meaning  of  the  second  section  of  the 
Bankrupt  Act. 

If  not  by  the  service  of  the  subpoBua  and  injunetion,  yet  cer* 
tainly  the  complainant  obtained  such  lien  or  other  security  by 
the  appointment  of  a  receiver  and  an  assignment  to  him  before 
the  petition  in  bankruptcy  was  filed,  {In  re  Muggridge^  6 
Law  Reporter,  361 ;  Jn  re  AUen^  6  ibid.  362 ;  Downer  v.  Brack* 
eity  6  ibid.  392 ;  Houg/Uon  v.  EustU,  6  ibid.  605 ;  also  6  Law 
Reporter,  423;  KiUredge  v.  Emerson^  7  ibid.  312;  American 
Law  Magazine,  No.  7,  p.  312;  In  re  Coster^  1  N.  Y.  L^al  Ob- 
server, 63 ;  Dwarris  on  Stat.  680,  690,  691,  697,  718,  726.) 

6.  Should  the  mortgage  be  declared  to  belong  to  the  assignee 
in  bankruptcy,  the  complainants  are  nevertheless  entitled  to  a 
priority  of  payment  of  their  costs  out  of  the  proceeds.  {Ex 
parte  Foeter^  6  Law  Reporter,  66, 74.) 

Mr.  Bushnell,  for  the  receiver  in  the  second  suit,  on  the  same 
side,  presented  the  following  points : 

L  it  has  ever  been  the  law  in  this,  state,  that  after  a  judgment 
creditor  had  exhausted  his  remedy  at  law,  by  the  issning  and 
vetorn  of  an  execution  nulla  bonoj  he  might  file  his  bill  in  equity 
and  obtain  a  lien  on  all  the  debtor's  estate  and  efiects.    {Spader 

Vol.  U.  63 
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V.  Davis,  6  J.  C.  R.  280 ;  McDermutt  v.  Strong,  4  ibid.  687 ; 
Edmeston  v.  Lyde,  1  Paige,  637.) 

II.  Since  the  revised  statutes,  there  has  been  no  doubt,  if  any 
existed  before,  that  a  valid  equitable  lien  is  obtained  by  filing  a 
creditor's  bill.  {Coming  v.  White,  2  Paige,  667;  Utiea  Ins. 
Co.  V.  Power,  3  ibid.  365 ;  Wakeman  v.  Orover,  4  ibid.  23 ; 
Orover  v.  Allefi,  9  ibid.  74.) 

III.  The  Messrs.  Chesters  therefore,  by  filing  their  bill  against 
Glover,  obtained  a  valid  equitable  lien  upon  the  property  of 
Glover,  by  the  laws  of  the  state  of  New  York ;  a  lien  which  is 
within  the  saving  of  the  second  section  of  the  bankrupt  act, 
i^hich  saves  from  the  operation  of  the  act,  ^'  all  liens^  mortgages^ 
or  other  securities,  on  property  real  or  personal  which  may  be 
valid  by  the  laws  of  the  states  respectively.^  (6  Law  Reporter, 
606  to  607 ;  Houghton  v.  Eustis,  6  ibid.  66,  392,  396 ;  7  iWd. 
77,  bl.  The  cases  cited  were  the  same  as  those  by  the  preceding 
counsel,  and  also.  In  re  Rowell,  6  ibid.  300 ;  In  re  Cook,  6  ibid. 

443 ;  Blanchard  v. ,  6  ibid.  361 ;  Dudley^s  Case,  Penn. 

Law  Journal,  Nov.  1842,  page  312.) 

lY.  The  word  lien  in  this  connection,  must  be  construed  in  its 
most  enlarged  and  popular  sense,  and  embraces  all  liens  and 
securities  on  property  valid  by  the  laws  of  the  states. 

Y.  The  Chesters  then  acquired  an  equity  lien,  a  svperisr 
equity,  which  should  be  protected  by  the  court  sitting  in  bank- 
ruptcy. It  is  no  longer  a  contingent  or  conditional  right,  but  it 
has  attached  absolutely  to  the  property,  and  by  the  laws  of  New 
York  it  remains  a  fixed  and  positive  lien  until  the  complainants 
judgment  is  satisfied.  {Lansing  v.  Easton,  7  Paige,  364 ;  War- 
ing V.  Robertson,  1  Hoff.  Ch.  R.  632 ;  Haxtun  v.  Bishop,  3 
Wend.  13  ;  Sea  Insurance  Co.  v.  Ward,  20  ibid.  688.) 

Y(.  By  the  appointment  of  a  receiver  which  was  before  the 
bankrupt's  petition,  the  Chesters  through  the  receiver  and  in  the 
name  of  the  receiver,  clearly  became  entitled  to  all  the  property 
of  Glover.  By  the  deed  of  assignment  to  him,  the  receiver  oI> 
iained  at  law  title  to  it,  and  could  maintain  an  action  for  it. 

YII.  It  is  well  settled,  "  that  in  bankruptcy  the  general  as* 
signee  takes  only  such  rights  as  the  bankrupt  himself  had  and 
is  subject  to  the  like  equities:^    (6  Law  Reporter,  308  and  36^ 
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per  Story,  Justice ;  7  ibid.  82,  per  Chief  Justice  Parker ;  6  ibid. 
347,  352,  and  444.) 

Mr.  Bonney,  for  the  general  assignee  in  bankruptcy,  made 
the  following  points,  in  the  first  suit,  and  referred  to  the  same  as 
far  as  applicable  in  the  second  suit 

I.  Upon  the  making  of  the  decree  of  bankruptcy  on  the  25th 
February,  1843,  all  property  and  rights  of  property  which  were 
of  the  bankrupt  Davenport,  were,  ipsofacto^  vested  in  defendant 
Waddell,  assignee,  &^.,  for  the  use  and  benefit  of  the  creditors  of 
said  bankrupt.    (Bankrupt  Act  of  1841,  sec  3.) 

II.  The  said  decree  of  bankruptcy  takes  eiSect,  by  relation, 
from  the  time  of  the  filing  of  the  original  petition,  and  vests  in 
(he  assignee  all  property  and  rights  of  property  which  were  of 
the  bankrupt  when  said  petition  was  filed,  on  24th  January, 
1843.  {Matter  of  Rust,  1  N.  Y.  Legal  Observer,  326 ;  Matter 
iff  Allen,  5  Law  Reporter,  362.) 

III.  The  assignment  made  to  Davenport  by  Burke,  on  7th 
August,  1842,  of  the  mortgage  in  question,  was  a  firaud  upon 
the  said  act  and  void  as  against  the  assignee,  (Waddell,)  who  by 
virtue  of  such  decree  was  entitled  to  claim  and  receive  the  same 
as  part  of  the  assets  of  the  bankruptcy.  (Bankrupt  Act  of  1841, 
•act  2.) 

lY.  Neither  at  the  time  of  the  filing  of  the  original  petition  in 
bankruptoy,  (24th  January,  1843,)  nor  at  the  time  of  the  making 
of  the  decree  of  bankruptcy,  (25th  February,  1843,)  had  the  com- 
plainants by  their  judgment  creditor's  bill  or  any  proceedings 
thereon,  acquired  a  lien  or  other  security  upon  the  said  mortgage, 
valid  by  the  laws  of  the  state  of  New  York,  within  the  meaning 
of  the  last  proviso  of  the  second  section  of  the  bankrupt  act,  so 
as  to  entitle  them  (complainants)  to  the  exclusive  benefit  of  said 
mortgage  as  against  the  other  creditors  of  said  bankrupt,  or 
against  the  assignee  who  represents  all  the  creditors. 

(The  counsel  cited  under  this,  his  principal  point,  in  addition 
to  many  of  the  authorities  mentioned  by  the  opening  counsel; 
the  following^  viz. :  Bankrupt  Act,  $  2  and  5 ;  2  R.  S.  173,  §  38, 
39 ;  Matter  of  J.  H.  Coster,  1  N.  Y.  Legal  Observer,  53 ; 
Sadden  r.  Spader,  20  Jo)ins.  554 ;   Beck  v.  Burdeit,  1  Paige; 
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305 ;  Edmeston  v.  Lyde,  1  ibid.  637 ;  C2ark9on  v.  De  Pty- 
ster,  3  ibid.  320 ;  McElwain  v.  WUliSy  9  Wend.  648.  He 
contended  that  the  right  acquired  hj  a  judgment  creditor's  bill 
had  never  been  decided  to  be  a  lien  in  any  of  our  state  courts ; 
that  all  that  appeared  in  the  books  in  favor  of  tl)e  proposition 
were  obiter  dicta  ;  and  that  the  whole  proceeding  was  founded 
np^n  the  revised  statutes,  and  never  existed  before. 

He  also  cited  Kittredge  v.  Emerson^  7  Law  Reporter,  312 ; 
In  re  Bellows  and  Peck^  7  ibid.  119 ;  Smith  v.  Chrdon^  6 
ibid.  313 ;  Sylvester  v.  Reed,  3  Edw.  Ch.  R.  296 ;  Mathews 
V.  Neilson,  3  ibid.  346 ;  Canard  v.  Atlantic  Ins.  Co.  1  Peten^ 
386.) 

v.  This  court  having  heretofore  adjudged  the  assignment  of 
the  mortgage  in  question  by  Davenport  to  be  void,  and  retained 
the  cause  for  the  purpose  of  settling  the  claims  of  the  complain* 
ants  and  the  assignee  (Waddell)  to  such  mortgage,  may  under 
this  bill,  decree  the  said  mortgage  to  the  assignee  in  bankruptcy 
and  order  its  officer  (the  receiver)  to  assign  and  deliver  the  same 
and  all  proceeds  thereof  to  him. 

The  court  will  make  such  decree  in  relation  to  costs  as  shall 
be  equitable. 

The  Assistant  Yice-Chancellor. — The  principal  and 
most  important  question  discussed  in  these  causes,  is  presented  in 
the  most  simple  form,  in  the  second  suit  I  will  therefore  con- 
sider it  in  the  first  instance,  in  reference  to  that  suit 

The  bill  of  Pe  Kay  is  one  of  interpleader.  He  is  the  debtor  of 
Glover,  a  bankrupt,  and  each  of  the  defendants  claims  to  be  en- 
/titled  to  receive  the  debt  Mr.  Merrihew  is  a  receiver  appointed 
by  this  court,  iu  a  suit  commenced  by  Chester  and  others,  judg- 
ment  creditors  of  Glover,  for  the  purpose  of  reaching  his  equita- 
ble interests  and  things  in  action ;  and  founded  upon  the  return 
of  an  execution  at  law  against  his  property  wholly  unsatisfied. 
This  creditor's  bill  was  filed  on  the  28th  day  of  October,  1842,  and 
a  sut^KBna  to  answer,  accompanied  with  an  injunction  restrain- 
ing the  defendant  from  transferring  bis  effects  or  doing  any  act 
to  enable  others  to  obtain  a  preference  over  the  complainanCii 
was  served  on  Glover  on  the  next  day.    On  the  10th  day  of  No- 
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vember,  1B42,  the  usual  order  for  the  appointment  of  a  receiver 
of  the  property  and  effects  of  the  debtor  was  granted  on  motion, 
and  entered  in  the  minutes  of  the  court ;  and  on  the  17th  day  of 
the  same  month,  Mr.  Merrihew  was  duly  appointed  such  receiver, 
and  executed  the  requisite  bond.  On  the  3(Jth  day  of  November, 
Glover  executed  to  the  receiver  a  formal  assignment  of  his  pro- 
perty, pursuant  to  the  directions  of  the  order  for  a  receiver. 

The  receiver  claims  to  have  obtained,  by  these  proceedings,  a 
lien  upon  the  debt  due  from  De  Kay  to  Glover,  and  that  the  same 
must  be  applied  towards  the  satisfaction  of  Chester^s  judgment 
and  the  costs  of  their  creditor's  suit 

The  official  assignee  claims  the  same  debt  by  virtue  of  a  decree 
declaring  Glover  to  be  a  bankrupt  in  pursuance  of  the  act  of  Con- 
gress, entitled  '<  An  act  to  establish  an  uniform  system  of  bank- 
ruptcy throughout  the  United  States,"  passed  August  19, 1841. 

Glover's  petition  for  the  benefit  of  this  act,  was  filed  on  the  234 
day  of  November,  1842,  in  the  District  Court  for  the  Southern 
District  of  New  York,  and  he  was  decreed  to  be  a  bankrupt 
within  the  purview  of  the  act,  on  the  24th  of  December  following. 

These  conflicting  claims  must  be  determined  by  the  nature  of  the 
right  which  Chester  &,  Co.  acquired  in  the  things  in  action  <^ 
Glover,  by  force  of  their  creditor's  suit  in  this  court ;  aifB  by  the 
effect  of  the  bankrupt  act  thereon  consequent  upon  the  petition 
and  decree  in  the  District  Court  in  the  matter  of  Glover's  bank- 
ruptcy. 

Without  pausing  here  to  inquire  what  was  the  effect,  as  to 
third  persons,  of  the  creditor's  suit  against  Glover;  I  am  confi- 
dent no  one  who  is  acquainted  with  that  proceeding  as  con- 
ducted in  this  state,  will  doubt  bpt  that  as  against  Glover  himself, 
Chester  &  Co.  therein  acquired  a  right  to  the  debt  due  from  De 
Kay,  which  could  only  be  defeated  by  a  successful  defence  of 
their  suit.  This  right  tiius  defeasible,  could  not  be  divested  short 
of  payment  of  their  demand.  The  defence  which  could  be  made 
to  their  suit,  was  very  restricted.  Their  judgment  was  conclu- 
sive, unless  fraudulently  obtained ;  and  no  mere  irregularity  in  its 
entry,  or  in  the  issuing  or  return  of  the  execution,  would  avail 
the  defendant  Glover.  Nor  would  he  be  permitted  to  ^ow  that 
Uie  sheriff  refused  to  levy  on  his  property  subject  to  execution^ 
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iinless  be  could  also  prove  that  Chester  6c  Co.  coUaded  with  the 
sheriff  in  such  misconduct.  Unlike  the  ordinary  case  of  a  snit 
at  law  to  establish  and  recover  a  debt,  the  debt  of  Chester  d&  Ca 
was  already  proved  by  their  judgment. 

It  thus  appears  that  their  right  to  the  De  Kay  debt,  upon  ex- 
hibiting their  bill,  although  defeasible,  was  no  more  likely  to  be 
defeated,  than  that  of  a  mortgagee  filing  his  bill  to  foreclose  a 
mortgage ;  and  the  grounds  of  the  defence,  in  the  case  of  a  mort- 
gage are  no  more  if  as  much  restricted,  as  were  those  of  Glover 
in  the  creditor's  suit. 

No  subsequent  act  of  Glover  could  defeat  such  right  If  he 
had  made  an  assignment  to  one  ignorant  of  the  injunction,  or 
had  procured  a  discharge  from  his  debts  under  our  insolvent  law 
on  the  petition  of  two-thirds  of  his  creditors ;  the  assignee  in 
either  case,  would  have  received  the  demand  against  De  Kay, 
subject  to  the  prior  right  of  Chester  &  Co. 

Did  the  bankrupt  act  and  Glover's  proceedings  Under  it,  impair 
or  defeat  this  right  ? 

And  ^r^l^  without  reference  to  the  proviso,  which  has  been  the 
subject  of  such  able  and  elaborate  arguments  at  the  bar. 

The  third  section  of  the  act  declares  the  rights  of  the  assig- 
nee in  bankruptcy.  By  force  of  the  decree,  all  the  property 
and  rights  of  property  of  the  bankrupt,  (except  such  as  should  be 
allowed  to  him  and  his  family  by  the  assignee,)  were  divested 
out  of  the  bankrupt,  and  vested  in  the  assignee.  And  the  latter 
was  vested  with  all  the  rights,  titles,  powers  and  authorities, 
in  respect  of  the  same  as  fully  to  all  intents  and  purposes,  as  the 
same  were  vested  in  or  might  be  exercised  by  such  bankrupt, 
before  or  at  the  time  his  bankruptcy  was  declared. 

There  is  no  other  provision  in  the  act  on  this  point,  which  en- 
larges the  title  or  interest  of  the  assignee  in  respect  of  the  de- 
mand now  under  consideration. 

His  right  is  therefore  left  to  stand  upon  the  general  principle 
applicable  to  insolvency  and  bankruptcy,  both  in  this  country 
and  in  England,  that  the  assignee  takes  only  such  rights  as  the 
insolvent  or  bankrupt  had,  and  subject  to  all  the  equities  which 
affect  the  assignor.    {Mumford  v.  Murray^  I  Paige,  620 ;  8miik 
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T.  Kancy  2  id.  303 ;  Van  Epps  v.  Van  Dusen^  4  id.  64 ;  2  Story's 
Eq.  Jurispr.  §  1411.) 

Under  the  English  bank  rapt  acts»  this  principle  is  qualified  in 
certain  instances,  by  relation  to  the  time  of  the  commission  of  an 
act  of  bankruptcy.  But  under  the  statutes  of  the  various  states, 
which  are  usually  put  in  motion  by  the  bankrapt  or  insolvent 
for  his  own  relief,  it  is  generally  made  applicable  to  the  institu<< 
tion  of  the  proceedings. 

This  view  of  the  bankrupt  act  of  1841,  has  received  the  sane-* 
tion  of  very  high  authority. 

In  the  mcUter  of  Muggridge^  in  the  first  circuit  of  the  U.  S.^ 
New  Hampshire  District,  September  12, 1842,  (6  Law  Reporter, 
351,  358,  and  now  reported,  2  Story's  R.  334,  nomine^  Parker  v. 
Muggridge^)  Mr.  Justice  Story,  says  that  if  there  had  been  no 
such  saving  in  the  act  as  the  proviso  in  the  second  section,  the 
liens,  mortgages  and  other  securities  within  the  purview  of  the 
saving,  would  have  been  saved  by  mere  operation  of  law,  from 
the  natural  intendment  of  the  statute,  which  did  not  mean  to  disturb 
existing  vested  rights  and  interests  in  property.  Also  that  the  pro- 
perty will  be  followed  and  affected  with  the  trast  in  the  hands  of 
the  assignees,  in  the  same  manner  and  to  the  same  extent,  asr  it 
would  be  in  the  hands  of  the  bankrupt ;  citing  several  English 
authorities.  He  further  says,  ^'  But  if  no  such  case  ever  existed, 
I  should  have  no  doubt,  upon  principle,  that  such  ought  to  be 
the  result.  But  there  are  many  cases  which  stand  on  analo- 
gous grounds.  We  all  know  that  in  bankniptey,  tGe  assignee 
^kes  only  such  rights,  as  the  bankrupt  himself  had,  and  is  sub- 
ject to  the  like  equities." 

In  Mitchell  v.  fVinslaWj  in  the  Maine  District,  October,  1843, 
<  2  Story's  Rep.  630,  tmd  6  Liaw  Reporter,  347,  362,)  the  same 
emineot  jurist  says,  ^  it  is  a  well  established  doctrine,  (except  in 
cases  of  fraud,)  that  assignees  in  bankruptoy  take  only  such 
rights  and  interests  as  the  bankrapt  himself  had,  and  could  him* 
self  claim  and  assert  at  the  time  of  his  bankraptoy ;  and  conse- 
quently they  are  affected  with  all  the  equities,  which  would  afibct 
the  bankrapt  himself,  if  he  were  asserting  those  rights  and  inter- 
ests."   And  the  learned  judge  supporte  his  position  by  a  reference 
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to  decisions  from  the  time  of  Lord  Hardwicke  to  that  of  Lord 
Lyndhurst,  at  law  as  well  as  in  equity. 

In  Windsor  v.  Mcljellan^  (2  Story's  R.  493,)  S.  C,  as  the  Matter 
of  McLMauj  (6  Law  Reporter,  440.)  in  the  District  of  Massachn- 
settSy  October,  1843,  Judge  Story  re-affirmed  the  same  doctrine 
in  equally  strong  language.  He  says  the  assignee  in  bankroptcy 
takes  the  property  <'  in  the  same  plight  and  condition  that  the  bank* 
rupt  himself  held  it,  and  subject  to  all  the  equities  which  exist 
against  the  same  in  the  hands  of  the  bankrupt"  For  further  il- 
lustrations and  applications  of  this  principle  by  the  same  distin* 
gnished  judge,  see  Ex  parte  Nevshally  (2  Story's  R.  360 ; )  Fletcher 
y.  Morejff  (ibid.  665 ;)  and  Fiske  v.  Hunt,  (ibid.  682.) 

Although  the  policy  of  the  act  was  to  distribute  the  assets  of 
the  bankrupt  equally,  such  policy  was  intended  to  apply  to  the 
rights  and  interests  which  he  had,  not  to  those  which  were  vested 
in  others  while  he  still  retained  a  qualified  interest  in  the  pro- 
perty* Aside  from  the  proviso  in.  the  second  section,  there  is  no- 
thing in  the  act  which  authorizes  the  inference  that  Congress  in- 
tended to  give  such  a  monstrous  and  unprecedented  effect  to  it, 
as  to  take  away  rights  vested  or  acquired  in  good  faith ;  whether 
they  were  legal  or  equitable,  express  liens  or  constructive  trusts. 
It  is  only  from  the  time  of  the  decree,  that  the  property  and  rights 
of  property  are  divested  out  of  the  bankrupt,  and  the  act  in  dis- 
tinct terms  divests  from  him  such  rights  as  he  has  at  the  time  of 
the  bankniptcy  and  no  more,  and  his  assignee  can  enforce  them 
as  folly  a&The  might  at  that  time,  and  not  otherwise.  See  npon 
this  subject,  the  reasoning  of  the  Supreme  Court  of  New  Hamp- 
shire, in  KUtredge  v.  Warren^  (7  Law  Reporter,  77,  82 ;)  and  of 
Judge  Betts  in  the  Matter  of  Broton^  (1  N.  Y.  Leg.  Obe.  72.) 

I  leave  out  of  view  the  distinction  between  a  voluntary  as- 
signee of  the  debtor,  and  an  assignee  by  operation  of  law,  as  in 
bankruptcy  or  insolvency.  The  latter  may  avoid  the  convey- 
ances and  transftrs  of  the  assignor  made  in  fraud  of  his  credi- 
tors which  the  voluntary  assignee  is  incapable  of  doing ;  bat  in 
the  case  of  De  Kay  the  difference  has  no  bearing. 

If  then  the  assignee  under  the  bankrupt  act  of  1841,  took  no 
other  or  greater  right  than  Glover  himself  had  at  the  time  of  his 
bankruptcy,  it  seems  to  me  that  there  is  an  end  of  the  question. 
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Before  Glover  filed  his  petition  in  the  court  of  bankruptcyi 
Chester  &  Ck>.  had  acquired  a  right  in  the  debt  due  from  De  Kay, 
and  the  debt  itself  had  been  dirested  from  Glover,  and  vested  in 
the  receiver.  His  title  to  it  was  gone,  and  he  retained  no  further 
interest  in  it,  than  this,  that  he  might  possibly  defeat  the  suit  of 
Chester  &^  Co.,  and  he  might  regain  or  redeem  the  debt  by  pay- 
ing their  demand. 

His  procuring  a  discharge  in  bankitiptcy,  would  have  no  effect 
•whatever  upon  the  right  which  Chester  &  Co.  acquired  by  their 
creditor's  suit.  It  was  the  property  of  the  judgment  debtor,  not 
a  new  judgment  against  him,  which  they  sought  by  their  bill. 
If  they  failed  in  discovering  property,  their  suit  would  fail.  Thus 
their  proceeding  was  against  the  specific  efiects,  not  the  person  of 
Glover;  and  if  available,  would  become  so  by  force  of  the  dis- 
covery of  such  efiects  existing  at  the  time  of  filing  their  bill.  On 
such  effects,  they  obtained  a  vested  right  for  payment,  and  a  subse- 
quent discharge  of  their  debt  by  operation  of  law,  could  not  di*- 
vest  that  right. 

In  De  Kay's  case,  it  makes  no  difference  whether  the  right  by 
the  creditor's  suit  vested  on  the  service  of  the  subpcBua,  or  on  the 
order  for,  or  appointment  of  the  receiver.  There  is  no  occasion 
to  go  beyond  the  appointment,  because  by  force  of  the  order  and 
appointment,  (if  not  by  the  order  alone,)  Glover's  right  in  the  debt 
of  De  Kay  was  transferred  to  the  receiver.  The  execution  of 
the  assignment  to  the  receiver  gave  to  him  no  new  right  Such 
assignment  is  convenient  to  establish  a  legal  title,  and  Has  become 
customary  in  these  suits ;  but  it  is  the  order  of  the  court  which 
works  the  transfer  of  the  right  of  the  judgment  d6btor.(a) 

Sbcond.  These  causes  have  been  fully  argued  upon  the  effect 
of  the  proviso  in  the  second  section  of  the  bankrupt  act.  And 
perhaps  the  creditors  stand  stronger  upon  the  proviso,  than  they 
do  upon  the  general  principle  which  I  have  discussed.  It  is  there- 
fore proper  that  I  should  consider  the  question  as  it  is  presented 
in  this  aspect. 

The  proviso  is  in  these  words :  ''  And  provided  also,  that  no- 


(0)  See  to  this  effect,  Munn  y.  PentSf  eute,  page  S57. 
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thing  in  this  act  contained  shall  be  constraed  to  annul,  destroy 
or  impair  any  lawful  rights  of  married  women,  or  minorsi  or  any 
liens,  mortgages,  or  other  securities  on  property,  real  or  personal^ 
which  may  be  valid  by  the  laws  of  the  states  respectively,  and 
which  are  not  inconsistent  with  the  provisions  of  the  second  and 
fifth  sections  of  this  act" 

It  is  not  alleged  that  there  is  any  thing  in  the  second  or  fifth 
sections  of  the  act,  which  militates  against  the  receiver's  right  to 
the  benefit  of  this  provision,  if  it  be  brought  within  its  termsb 
But  it  is  strenuously  contended  on  the  part  of  the  official  assignee^ 
that  the  right  which  the  receiver  represents,  iswft  such  a  lien  or 
security f  valid  by  the  laws  of  this  state  ;  as  comes  mihin  the 
saving  clause  of  the  bankrupt  act. 

First.  What  is  the  meaning  of  a  lien  or  security  on  property, 
real  or  personal,  in  this  proviso? 

The  terms  used  are  not  synonymous,  nor  is  it  to  be  suj^sed 
that  Congress  would  load  a  statute  with  words  purely  superfiuoua 
The  word  security,  is  the  most  general  term,  and  in  its  usual  ac- 
ceptation  embraces  liens  as  well  as  mortgages.  But  it  is  not  a 
legal  phrase.  It  signifies,  th€U  which  makes  secure  or  certain  ; 
in  its  proper  use  it  relates  to  pecuniary  matters ;  and  often  consists 
of  a  promise  or  right  not  attended  with  possession  of  the  thing 
upon  which  it  reposes.  It  implies,  in  its  common  acceptationi 
that  which  prevents  loss,  or  makes  safe.  Dr.  Johnson  defines  it 
as, '-  any  thing  given  as  a  pledge  or  caution."  Dean  Swift  used 
it  as  synonymous  with  ^'  safety,  certainty."  Dr.  Webster  gives 
us  six  definitions  of  the  word,  one  of  which  is,  ^  safety,  certainty," 
and  another  is,  ^  Any  thing  given  or  deposited  to  secure  the  pay- 
ment of  a  debt,  or  the  performance  of  a  contract ;  as  a  bond  with 
surety,  a  mortgage,  the  indorsement  of  a  responsible  man,  a 
pledge,  &c." 

It  is  not  to  be  found  in  the  old  law  dictionaries.  Bonvier,  de- 
fines it  as  that  which  renders  a  matter  sure ;  an  instrument 
which  renders  certain  the  performance  of  a  contract.  (2  Bouv« 
Law  Diet.  493.) 

I  have  no  doubt  that  the  word  securities  in  this  proviso  was 
used  in  its  popular  sense.  Congress  had  provided  in  the  woids 
which  precede  it,  for  liens  and  mertgagesy  the  former,  a  very 
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comprehensive  term  of  itself;  and  the  generic  term  securities  was 
ttddei  to  sweep  into  the  proviso,  every  other  vested  right  which 
was  attached  to,  or  was  a  charge  upon  property. 

These  terms  are  to  be  construed  in  a  liberal  and  enlarged 
Sense.  Else  what  becomes  of  the  very  numerous  rights  in  prop- 
erty, which  are  known  as  privileges  in  the  state  of  Louisiana? 
No  such  legal  word  as  /ten,  is  known  to  the  laws  of  that  state, 
and  there  mortg<iges  are  a  distinct  class  of  interests.  The  lit* 
eral  words  of  the  proviso,  leaving  out  of  view  *•' other  securities^ 
viz.,  liefks  and  mortgages  on  real  or  personal  properit/,  convey 
bnt  little  of  their  intent,  in  a  state  where  liens,  as  such,  are  un- 
known, and  where  no  property  is  recognized  as  being  real  or 
personal.  Without  going  more  minutely  into  this  discussion,  I 
will  say  at  once,  that  the  term  "  securities^  in  the  bankrupt  act, 
in  my  view,  includes  every  interest  or  right,  attached  to  or  which 
is  a  charge  upon  specific  property,  or  which  entitles  the  owner 
thereof  to  be  paid  out  of  specific  property ;  whether  legal,  or 
equitable,  absolute  or  contingent. 

In  the  Matter  of  Muggridge,  before  cited,  (6  Law  Reporter, 
361 ;  2  Story,  334 ;)  Judge  Story  treats  the  proviso  in  the  man- 
ner which  I  have  attempted  to  illustrate,  and  he  upheld  a  right 
in  property  as  founded  upon  a  contract,  because  it  created  an 
equitable  Hen  or  security,  or  a  constructive  trust  in  the  property ; 
and  gave  to  the  claimants  a  superior  equity  therein  to  that  of  the 
general  creditors  represented  by  the  assignee. 

The  word  ^  lien^  is  of  well  known  signification. 

In  law,  it  signifies  an  obligation,  tie  or  claim,  annexed  to,  or 
attaching  upon  any  property;  without  satisfying  which  such 
property  cannot  be  demanded  by  its  owner.  (4  Jacob's  Law^ 
Diet  by  Tomlins,  169.) 

In  a  late  law  dictionary  it  is  thus  defined  :  "  In  its  most  exten- 
sive signification,  this  term  includes  every  case  in  which  real  or 
personal  property  is  charged  with  the  payment  of  any  debt  or 
duty ;  every  such  charge  being  denominated  a  lien  on  the  prop- 
erty. In  a  more  limited  sense,  it  is  defined  to  be  a  right  of  de- 
taining the  property  of  another  until  some  claim  be  satisfied." 
(2  Bouvier's  Law  Diet.  64.) 

In  the  every  day  use  of  the  term,  liens  include  mortgages,  as 
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well  as  the  more  restricted  interests  which  one  may  hold  in  the 
property  of  another.  And  I  think  there  is  no  doubt  but  that  ito 
usual  and  accepted  meaning  is  quite  as  eztensiFe  as  the  defini- 
tion  of  it  which  I  have  given  from  Tomlin's  Jacob. 

There  is  no  reason  to  suppose  that  Congress  intended  to  limit 

the  proviso  to  common  law  liens,  which  exist  only  where  the 

party  entitled  to  it  has  possession  of  the  goods,  and  which  Ub 

lost  whenever  he  parts  with  the  possession.    This  is  one  of  the 

smallest  classes  of  liens  known  to  our  jurisprudence.    There  am 

numerous  statutory  liens,  and  liens  by  the  maritime  law,  some 

of  which  require  possession  to  accompany  them,  while  others 

exist  independent  of  possession.    And  besides  these,  there  are 

the  diversified  liens  in  equity,  some  with,  and  more  without, 

regard  to  possession  of  the  property ;  which  as  is  said  by  Judge 

Story,  are  rather  deemed  a  charge  upon  the  thing,  than  either  ik 

jtis  in  re  or  a  jus  ad  rem.    I  refer  for  instances  of  oquitaUe 

liens  to  1  Story's  £q.  §  606 ;  2  ibid,  i  1216  and  succ ;  and  ^ 

1411. 

/^    Nor  do  I  find  any  distinction  in  the  proviso,  between  abeolnte 

/  and  conditional  liens.    Although  the  latter  may  be  defeated  by 

I    the  condition,  they  are  nevertheless  liens,  until  the  cootingeney 

\  happens. 

In  the  Matter  of  Coster,  (1  N.  Y.  Legal  Observer,  63>  64,)  the 
learned  judge  of  the  U.  S.  District  Court  in  the  Southern  District 
of  this  State,  said  that  the  word  lien  has  been  understood  and 
expounded  here  as  used  in  a  familiar  sense,  and  as  comprehend- 
ing all  privileges  and  charges  upon  the  thing,  recognised  by  local 
statutes,  long  established  usages,  or  the  general  law;  and  that  in 
his  judgment,  the  word  lien  in  the  bankrupt  act,  imported  any 
charge  fixed  by  law  upon  the  property,  or  imposed  by  the  partyi 
in  consonance  with  existing  laws  and  usages.  And  see  the  Mai- 
ter  of  Allen,  (6  Law  Reporter,  362,)  in  the  Northern  District 
Court,  per  Conkling,  J. 

I  have  already  mentioned  Parker  v.  Muggridge^  (6  Law 
Reporter,  357 ;  2  Story,  334 ;)  where  Judge  Story  decided  that 
an  equitable  lien  is  as  much  within  the  act  as  a  legal  lien ;  and 
gave  efiect  to  a  trust  or  security,  which  was  such  by  opemtion  of 
law.    (See  also  his  observations  in  Es  pmr4e  Foster^  6  ibid.  Q2 ; 
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2  Story's  R.  131 ;  and  the  case  of  KiUrsdge  v.  Warrtn^  7  ibid. 
82.) 

In  Downer  t.  Brackettj  (6  La\^  Reporter,  394,)  Judge  Pren* 
tiss  of  the  U.  S.  District  Court  in  Vermont,  said  that  in  common 
acceptation,  lien  is  understood  and  used  to  denote  a  legal  claim 
or  charge  on  property  rither  real  or  personal,  for  the  payment  of 
any  debt  or  duty.  By  legcUy  I  understand  the  learned  judge  to 
mean,  lawful  or  recognized  by  law ;  and  in  that  sense  his  defi- 
nition embraces  all  the  classes  of  liens  which  I  have  mentioned. 

And  in  Hcughttm  v.  Eustis,  (6  ibid.  607,)  in  the  U.  S.  Circuit 
in  the  same  District,  that  eminent  judge  the  late  Mr.  Justice 
Thompson,  said  that  in  his  opinion  it  was  the  purpose  of  the 
bankrupt  act  to  preserve  all  the  securities  upon  property,  which 
although  unknown  to  the  common  law,  are  by  the  laws  of  the 
respective  states  as  essentially  a  lien  upon  the  property,  as  those 
existing  at  common  law. 

Under  the  English  system  of  bankruptcy,  the  variety  of  liens 
and  securiiies  which  are  respected  in  its  administration  is  very 
great.  (See  Archbold's  Bankruptcy,  by  Flather,  139  to  147  and 
149.)  And  so  far  is  the  striking  of  a  docket  from  cutting  ofi* 
such  liens,  or  driving  the  creditor  having  a  legal  lien  into  the 
bankrupt  court  to  enforce  his  claim,  that  it  is  held  that  the  court 
has  no  jurisdiction  in  bankruptcy  against  a  credit((r  who  obtains 
execution  before  the  bankruptcy,  unless  he  voluntarily  comes  in 
under  the  fiat    {Et  parte  Botcherlep,  2  Glyn  &  J.  367.) 

The  liens  and  securities  in  the  saving  clause  in  the  second 
section  of  the  act,  are  such  as  may  be  valid  by  the  laws  of  the 
states  respectively.  They  are  hot  restricted  to  such  as  are  crea- 
ted by  the  statutes  of  the  states,  but  I  apprehend,  include  all 
liens  and  securities  known  to  the  municipal  law  of  the  states, 
whether  they  are  cognizable  at  law,  in  equity,  or  in  admiralty. 
In  this  respect  the  bankrupt  act,  in  the  language  of  Judge  Ware, 
adopts  the  laws  of  the  states  respectively  ;  and  in  this  instance 
as  in  others,  we  are  to  ascertain  what  those  laws  are,  by  the  stat< 
utes  of  the  states  and  their  judicial  rules  and  decisions. 

I  am  aware  that  the  Supreme  Court  of  the  United  States  have 
held  that  where  aquestion  arises,  which  is  governed  by  the  gen- 
eral principles  and  doctrines  of  commercial  jurisprudence,  they 


SIO  CASKS  IN  CHANC£Rr. 

Storm  T.  WadiMU-De  Kay  t.  Waddell. 

will  Dot  be  controlled  by  tbejtidicial  deeUians  of  the  courts  of 
the  state  where  the  question  arose.  {Swift  v.  Tysan^  16  Peters, 
1.)  But  this  is  wholly  different  from  the  usage  of  that  court  in 
questions  growing  out  of  real  estate,  and  others  of  a  local  charac- 
ter ;  and  1  suppose  the  departure  from  that  usage  was  on  the 
ground  that  a  question  of  commercial  law  turned,  not  upon  the 
law  of  any  one  state,  or  of  the  United  States,  but  upon  the  law 
merchant  of  the  whole  commercial  world. 

For  further  illustrations  of  this  subject,  I  refer  to  the  Matter  of 
Coster^  before  Judge  Betts,  cited  above;  Smith  y*  Gordon^  (6 
Law  Reporter,  313,)  per  Ware,  J.  in  the  U.  S.  District  Court  in 
Maine ;  Matter  of  Muggridge,  (6  ibid.  361,  and  2  Story,  334) 
before  cited ;  Matter  of  Allen,  (5  ibid.  362 ;)  Downer  y.  Brack' 
ett,  cited  above,  (6  ibid.  392 ;)  Houghton  v.  Eustis^  (6ibid.&06 ;) 
and  Dudleys  ^ase,  (1  Penn.  Law  Journal,  308,)  in  the  U.  S. 
Circuit  Court,  per  Baldwin,  J. 

The  next  inquiry  is,  whether  by  the  creditor's  suit  in  this  case, 
Chester  ic  Co.  acquired  a  lien  or  security  on  the  judgment 
against  De  Kay,  according  to  the  laws  of  this  state.  In  other 
words,  did  their  suit  create  a  chaise  upon  that  thing  in  action, 
which  entitled  them  to  payment  before  the  bankrupt  could  re- 
sume or  dispose  of  it  ? 

The  practice  of  filing  bills  in  this  court  by  unsatisfied  judg* 
ment  and  execution  creditors,  to  reach  the  things  in  action  of  the 
debtor,  which  has  become  so  well  established  and  fiimiliar,  is 
usually  referred  to  the  revised  statutes  as  its  origin.  (2  fL  S.  173, 
174)  The  statute  is  undoubtedly  sufilcient  to  sustain  ail  the 
argument  that  was  presented  in  support  of  the  effect  of  such  a 
suit ;  but  as  I  desire  to  refer  to  cases  prior  to  the  time  when  the 
revised  statutes  went  into  operation,  I  will  advert  briefly  to  the 
earlier  history  of  this  jurisdiction. 

The  power  ol"  the  Court  of  Chancery  to  aid  the  creditor  in 
removing  fraudulent  impediments  in  the  way  of  lev3ring  on  the 
personal  property  liable  to  execution,  or  selling  the  real  estate  of 
his  debtor ;  is  an  old  established  ground  of  jurisdiction,  which  is 
not  in  question  here.  The  bill  in  those  cases  was  auxiliary  to 
the  carrying  into  effect  the  process  of  the  law  courts,  and  differed 
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from  our  creditor's  snit  now  under  consideration,  in  this,  that  in 
the  suit  to  set  aside  a  fraudulent  conveyance  of  land,  so  as  to  giye 
effect  to  a  judgment,  the  bill  need  not  allege  any  thing  more  than 
the  recovery  of  the  judgment,  and  where  it  was  to  remove  an 
obstruction  affecting  movable  property,  it  was  only  requisite  to 
allege  an  execution  issued  to  the  county  where  the  property  was 
situated ;  while  in  the  creditor's  bill  against  equitable  interests 
and  things  in  action,  the  creditor  must  show  the  issuing  of  an 
execution  and  its  regular  return  unsatisfied. 

In  the  case  of  Spader  v.  Hadden^  (5  J.  C.  R.  280,)  Chancellor 
Kent,  in  1821,  sustained  a  creditor's  suit  of  the  description  now 
in  use,  against  monies  in  the  hands  of  Hadden,  which  arose  from 
property  transferred  to  him  by  the  debtor,  the  transfer  being 
fraudulent  against  creditors.  This  decree  was  affirmed  by  the 
Court  for  the  Correction  of  Errors  in  November,  1822;  (20 
Johns.  654.)  A  majority  of  the  court  concurf  ed  with  Chief  Jus- 
tice Spencer  and  Mr.  Justice  Woodworth,  (the  latter  delivered 
the  prevailing  opinion,)  in  holding  that  the  case  was  one  of  ac- 
knowledged equitable  cognizance.  And  the  reasoning  of  the 
judge  is  applicable  as  well  to  the  case  of  the  funds  being  in  the 
debtor's  hands,  as  to  the  case  decided. 

It  is  true  that  in  Donovan  v.  Finnj  (Hopkins'  R.  69,  77,)  deci- 
ded in  November,  1823,  the  Chancellor  omitted  to  follow  the 
result  of  the  decision  in  Hadden  v.  Spader j  and  viewed  the  lat- 
ter as  a  case  of  trust  and  fraud.  But  I  submit  with  great  respect, 
that  there  was  much  more  in  the  decision  than  was  acceded  to 
it  in  Dtmavan  v.  Finn.  The  goods  assigned  in  Hadden  v.  Spa- 
der^  were  sold  and  converted  into  money,  five  months  before 
Spader  recover  his  judgment,  so  that  there  was  no  property  on 
which  his  execution  could  have  become  a  lien.  It  was  then  the 
plain  case  of  a  debtor  having  things  in  action  in  the  hands  of  a 
third  person ;  and  equity  deemed  it  unjust  that  either  the  one  or 
the  other  should  withhold  them  from  the  payment  of  his  creditcnrs . 

The  doctrine  of  Donovan  v.  Finny  has  not  been  followed  in 
any  case  since,  nor  so  far  as  I  have  seen,  approved  by  more  than 
two  judges.  There  is  abundant  evidence  that  it  was  not  deemed 
in  accordance  with  the  decision  of  the  highest  court  in  Hadden 
V.  Spader ;  and  aside  from  the  books,  I  know  from  my  own 
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practice,  that  it  was  disregarded  prior  to  the  time  of  the  Foirised 
statutes.  In  the  following  cases,  the  contrary  was  decided,  or 
opinions  to  that  effect  given. 

la  Weed  v.  Pierce^  9  Cowen,  722,  727,  decided  by  Chanoeller 
Walworth,  when  Circuit  Judge,  sitting  in  equity,  December,  1827 ; 
Beck  V.  Burden,  1  Paige,  306,  January,  1829 ;  Candler  t.  Pettii^ 
1  ibid.  427 ;  affirmed  on  appeal  in  December,  1829, 3  Wend.  618^ 
621,  625 ;  and  Edmeston  v.  Lyde,  1  Paige,  673,  November,  1829 ; 
In  Wakeman  v.  Graver,  4  Paige,  23,  affirmed  11  Wend.  187, 
the  bill  was  filed  in  1828,  to  reach  the  things  in  action  assigned 
as  well  as  the  goods  of  Grover  and  Gunn,  and  the  decree  was 
made  against  both  species  of  property  without  discrimination,  al- 
though the  case  was  most  desperately  contested  throughout  The 
Chancellor  repeated  the  doctrine  of  the  above  cases  at  page  33  of 
4  Paige.  And  as  recently  as  in  1844,  he  reiterated  it  in  Parnr 
hamv.  Campbell,*lO  Paige,  601. 

See  also  the  revisers  notes  in  introdticing  the  provisions  on  the 
subject,  which  are  contained  in  the  revised  statutes.  (3  R.  S. 
669, 2d  ed.) 

1  may  therefore  assume,  that  by  the  law  of  Uiis  state  as  settled 
more  than  twenty  years  before  this  case  arose,  an  unsatisfied  eze* 
cution  creditor  had  a  right  to  fiie  a  bill  in  this  court  to  compel 
payment  of  his  debt  out  of  the  equitable  interests  and  things  in 
action  of  the  judgment  debtor. 

I  will  now  endeavor  to  show  what  is  the  effect  of  such  a  bill, 
when  filed  and  duly  prosecuted. 

Before  filing  it,  the  creditor  must  have  obtained  a  judgment,  or 
a  decree  for  the  payment  of  money,  issued  his  execution  against 
both  the  real  and  personal  property  of  his  debtor,  and  bad  it 
actually  returned  and  filed.  And  he  must  state  in  his  bill  mider 
oath,  that  the  sum  claimed  upon  his  judgment  or  decree,  it  dM 
to  him,  over  and  above  all  claims  of  the  debtor  by  way  of  oflbet 
or  otherwise.  This  makes  a  case,  which  leaves  little  room  for 
contingency  or  uncertainty  in  the  result  of  the  suit,  so  far  as  the 
complainant's  debt  is  concerned.  His  cause  of  action  must  be 
upon  the  records  of  some  court  of  law,  which  of  themselves  are 
evidence  of  the  existence  of  the  debt. 
'    Upon  filing  the  bill,  an  injunction  is  taken  out  and  served  with 
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the  subpcBiia  to  anuwer,  restraining  the  debtor  from  parting  with 
any  of  his  property  or  effects  till  the  farther  order  of  the  court. 
And  for  the  better  protection  of  the  property,  and  its  conversion 
into  stMKiey,  a  reoeirer  is  speedily  appointed,  who  under  the 
order  of  the  court,  is  vested  with  all  such  property,  (or  with  suf- 
ficient specific  portions  of  it,  to  pay  the  complainant's  debt  and 
costs,  and  all  prior  claims  upon  the  same,)  and  the  debtor  is  com- 
pelled to  assign  and  deliver  such  property  to  the  receiver  under 
the  direction  of  a  master  of  the  court 

Unless  the  defendant  can  make  a  defence  on  some  one  of  the 
very  narrow  grounds  open  to  him,  the  decree  presently  ensues, 
which  directs  the  receiver  to  pay  to  the  complainant  out  of  the 
fund  in  his  hands,  the  judgment  with  interest,  and  the  costs  of 
the  suit. 

If  there  are  several  creditor's  suits,  each  com|rfainant  is  paid  ac- 
cording to  his  priority,  as  ascertained  by  the  time  of  the  filing  of 
the  respective  bills  and  serving  the  process  to  answer. 

This  is  an  epitome  of  the  coui:8e  of  proceeding.  Without  re« 
gard  to  the  injunction,  the  property  of  the  defendant  is  subjected 
to  the  suit,  wherever  it  may  be,  if  the  receiver  can  lay  hold  of  it, 
or  the  complainant  can  reach  it  by  the  decree.  The  injunction, 
when  served,  prevents  the  debtor  from  potting  it  away  or  sqnan* 
dering  it. 

The  suit  does  not  aflbct  property  acquired  by  the  debtor  after 
its  oommeooement.  A  supplemental  bill,  or  a  proceeding  of  the 
like  nature,  is  necessary  to  sul^ect  such  property  to  the  debt. 

A  receiver  is  a  convenient  and  important,  but  not  indispensa* 
Me  part  of  the  proceeding.  The  effects  locked  up,  as  it  were,  in 
the  hands  of  the  debtor  by  the  injunction,  may  be  decreed  to  be 
delivered  to  tlie  complainant,  or  sold  by  a  master  and  applied  in 
satisfaction  of  the  debt  and  costs. 

No  voluntary  assignment  of  the  debtor  can  impair  the  com- 
plainaiit's  right,  nor  any  intervening  claim  of  other  creditors. 

I  speak  in  this  outline,  of  equitable  interests  and  things  in  ac- 
tion. Other  personal  property  will  be  noted  hereafter.  And  as 
to  lands,  I  need  only  say,  that  the  court  aets  upon  the  rents  and 
profits,  where  the  legal  title  or  the  right  to  the  possession  is  in  the 
debtor^ 
VoL.IL  6S 
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It  is  conclusive  to  my  mind,  that  the  right  thus  acquired  by  the 
creditor,  is  a  charge  upon  the  things  in  action  which  the  debtor 
had  at  the  commencement  of  the  suit.  It  is  so  far  contingent, 
that  it  may  possibly  be  defeated,  by  the  event  of  the  suit ;  al* 
though'  in  this  respect,  the  result  is  unmeaauraUy  more  certain, 
than  in  the  suits  by  attachment  in  our  sister  states  for  the  colke- 
tion  of  ordinary  debts.  And  except  on  this  contingency,  it  is  an 
absolute  claim,  to  be  divested  only  on  satisfaction  of  the  debt  and 
the  costs  of  the  suit.  It  is  just  as  certain  and  effectual  upon  the 
effects  discovered,  as  a  mortgage  or  judgment  is  upon  the  lands 
thereby  incumbered. 

If  I  am  right  in  this  result,  Chester  &  Co.  had  a  lien  or  secu^ 
rity  upon  the  property  in  question,  which  was  within  the  proviso 
of  ihe  bankrupt  act 

This  conclusion  is  strongly  fortified  by  the  course  of  decisions 
in  this  state,  and  the  language  of  our  equity  judges. 

In  McDermuit  7.  Strongs  (4  J.  C.  R.  687,)  the  right  was  up- 
held as  a  lien  upon  the  equitable  interest  sought  by  the  bill. 

The  argument  of  the  appellant's  counsel  in  Hodden  v.  Spa- 
der^ was  upon  the  ground  that  the  creditor  mii«<s9<ailts&  a  Jten. 

In  Weed  v.  Pierce,  (9  Cowen,  728,  729,)  Chancellor  Walworth 
held  that  the  creditor  in  a  bill  of  this  kind,  acquired  a  tpeeifie 
lien  upon  the  fund  by  the  commencement  of  his  suit 

in  Beck  v.  Burdett^  (1  Paige,  306,  309,)  he  declared  his  opin- 
ion, that  the  filing  of  a  bill,  after  the  return  of  an  executioti  at 
law,  gave  to  the  plaintiff  a  specific  lien  on  the  fund  or  property 
pot  liable  to  execution  at  law ;  but  the  execution  not  having  been 
returned  in  that  case  when  the  bill  was  filed,  the  Chancellor  dis- 
missed the  suit 

In  Edmeston  v.  Lyde^  (1  ibid.  639,  640,)  the  same  opinion  is 
repeated  by  the  Chancellor. 

The  foregoing  cases  were  before  the  revised  statutes. 

In  Eager  v.  Price,  (2  Paige,  333,  338,)  Chancellor  Walworth 
held  that  by  filing  a  judgment  creditor's  bill,  the  creditor  acquired 
a  specific  Uen  on  the  property  which  the  debtor  had  at  the  com* 
mencement  of  the  sui^  but  that  a  suj^lemental  bill  was  neces- 
sary to  obtain  a  lien  upon  after  acquired  property  of  the  debtor. 

In  Camiftg  v.  White,  (2  ibid.  667,)  the  debtor  set  up  in  bis  an^ 
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sverth&t  tbeie  weie  other  unsatisfied  executioa  creditors.  The 
Chanoellor  overruled  the  defence,  and  held  that  the  creditor  who 
first  files  his  bill  obtains  a  preference.  He  says,  ''The  filing  of 
the  bill  here  under  the  provisions  of  the  revised  statutes,  opercUes 
U9  an  aitachment  of  property  which  cannot  be  levied  on  at  law* 
It  gives  to  the  vigilant  creditor  a  right  to  a  priority  in  payment, 
and  the  creditor  who  next  files  his  bill^  wiil  have  the  second  lien* 
An  assignment  under  the  insolvent  acts,  after  the  commencement 
af  the  suit,  only  gives  to  the  assignee  a  right  to  the  surplus,  after 
the  payment  of  the  complainant's  debt." 

In  Glarkson  v.  De  Peyeter,  (3  Paige,  320,)  the  Chancellor  on 
holding  that  a  creditor  might  file  a  bill  of  this  description  founded 
on  a  decree  in  equity,  again  speaks  of  the  right  acquired  under 
it,  as  an  equitable  lien. 

In  The  Utica  Insurance  Company  v.  Pcwer^  (3  ibid.  365,) 
the  Chancellor  declared  that  by  the  creditor's  suit,  the  complain* 
ants  acquired  a  specific  lien  on  the  demand  in  question. 

Bloodgood  V.  Clarkj  (4  Paige,  674,)  was  a  case  upon  the 
appointment  of  a  receiver,  in  which  the  Chancellor  in  support  of 
a  speedy  appointment,  says  in  effect,  that  the  sworn  bill  of  the 
complainant  shows  presumptively  that  he  has  an  equitable  right 
to  all  the  funds  and  property  of  the  defendant  to  satisfy  his  debt. 
In  Ames  v.  Blunt,  (6  Paige,  13,  24,)  he  again  speaks  of  the  bill  * 
as  giving  to  the  complainant  a  lien  on  the  property  in  contro* 
versy. 

In  Burrall  v.  Lesliej  (6  ibid.  446,)  where  eight  creditor's  bills 
had  been  filed  .against  the  same  judgment  debtors,  before  the 
Chancdllor  and  different  Yice-Chancellors,  there  had  been  a 
reference  to  a  master  under  the  Chancellor's  order  to  settle  the 
creditors  priorities,  and  they  were  reported  to  be  entided,  in  the 
order  of  their  respective  suits.  The  Chancellor  made  a  decree 
accordingly. 

This  case,  with  Coming  v.  White,  shows  that  the  lien  obtained 
by  these  bills,  is  not  a  mere  form  of  words,  or  operative  only 
against  the  debtor.  As  between  the  creditors,  it  overrules  the 
equitable  principle  of  equality,  in  thus  rewarding  superior  vigi*' 
lance. 

In  Lansing  r.  Whitbeck,  (7  Paige,  364,)  which  was  much 
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nlied  on  by  the  ooimsel  for  the  aseigiiee  as  showing  an  tneoosis^ 
tency  in  the  doctrine  contended  for,  the  Chancel  tor  held  that  in 
regard  to  chatteU  lidble  to  execution  ai.laWj  the  tide  of  the  de- 
fendant was  equitably  divested  by  an  order  for  its  seqoestratioa 
or  for  the  appointment  of  a  receiver ;  and  that  allhongh  by  the 
creditor's  bill,  the  complainant  acquired  an  equiiaUe  lien  tiiere- 
on,  yet  before  such  order,  that  lien  would  not  be  protected  against 
the  leg€d  Tight  obtained  to  it  by  another  creditor  who  levied 
upon  it  an  execution  at  law.  The  same  doctrine  as  to  the  force 
of  such  a  levy  is  repeated  in  Storm  v.  Badger^  (8  ibid.  130.) 

Whatever  may  be  the  true  grounds  of  the  rule,  it  does  not 
affect  the  force  of  the  lien  of  a  creditor's  suit,  upon  equitiMe 
interests  and  things  in  action.  In  the  absence  of  an  authorita- 
tive exposition  of  the  reasons,  I  submit  that  the  decisioD  may 
be  upheld  on  the  following.  The  object  of  these  suits  is  to 
remedy  the  defect  of  \egii  process  in  the  collection  of  debts. 
There  is  no  difficulty  in  obtaining  satisfoction  out  of  the  chattels 
of  the  debtor,  in  ordinary  cases,  by  sale  on  execution.  And  the 
creditor  who  first  levies  his  execution  on  sucli  chattels,  is  entitled 
to  a  priority  by  his  greater  vigilance.  The  effecting  of  such  a 
levy,  indicates  that  the  remedy  at  law  was  not  imperfect,  and  as 
that  is  the  principal  remedy,  and  the  one  iu  equity  is  ancillary, 
the  former  should  take  precedence,  so  long  as  the  possession  and 
title  remain  in  the  debtor.  But  when  the  proceeding  in  equity, 
by  an  order  for  a  receiver  or  otherwis'^,  has  made  what  is  equiv- 
alent to  an  actual  levy  in  behalf  of  the  suitor  in  this  court,  he  is 
then  the  vigilant  creditor  and  obtains  the  prior  lien. 

l*he  case  of  Grosvenor  v.  Allen j  (9  Paige,  74,)  arose  under  the 
statute  which  subjects  the  interest  of  persons  holding  contracts 
for  the  purchase  of  lands,  to  the  same  proceeding  in  this  court  as 
the  creditor's  suit,  upon  an  execution  being  returned  unsatisfied. 
(1  R.  S.  746,  i  4,  6.)  Nothing  is  said  in  the  statute  relative  to 
priority  or  lien«  The  Chancellor  decided  that  neither  the  judg- 
ment or  execution,  constituted  a  lien  upon  the  debtor's  interest 
under  such  a  ooutract,  but  he  says  that  the  commencement  of  a 
suit  in  this  court  under  the  statute,  would  give  to  the  creditor  an 
equitable  lien  thereon. 
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In  LBtiiilhon  v.  Moffat,  (1  Edw.  Ch.  R.  461,  466,)  Vtce^u- 
cellor  MeConii  said  the  complainants  had  <'  acquired  a  lien  to 
the  aoiountof  their  jadgments,"  by  their  creditor's  suit  which  he 
was  then  deciding. 

In  Tnthill  r.  Lupion,  (1  ibid.  661,)  in  denying  a  motion  of 
the  defendant  to  be  permitted  to  use  a  portion  of  his  effects  in 
order  to  defend  the  creditor's  suit,  the  Vice-chancellor  said,  "  the 
complainant  has  acquired  a  prima  facie  lien  on  this  money, 
and  the  defendant  mast  rely  upon  his  subsequent  earnings  for 
the  means  of  making  his  defence.'' 

In  Albany  City  Bank  v.  Schermerhorn,  (I  Clarke's  Ch.  R. 
997,)  Yice-Chancellor  Whittlesfty  held  that  the  filing  of  a  credi- 
tor's bill  created  a  lien  upon  the  things  in  action  and  equitable 
assets  of  the  judgment  debtor.  In  Bt/ynton  r.  Rawson,  (1  ibid. 
684, 689,  694,  596,  696,)  V.  C.  Whittlesey  repeated  the  doctrine 
that  the  creditor's  suit  creates  such  a  lien,  and  decided  that  as 
between  different  creditor's  suits,  the  one  in  which  the  subpoena 
to  answer  is  first  served,  has  priority. 

Certain  cases  in  our  own  courts,  were  mentioned  as  containing 
a  different  doctrine,  to  which  I  will  now  refer.  White  v.  Car- 
penierj  (2  Paige,  217,  242,  &c.)  was  not  a  creditor's  suit ;  and 
the  point  of  the  decision  was  that  an  equitable  lien  on  specific 
property,  has  preference  orer  the  general  lien  of  a  subsequent 
-judgment. 

The  Chancellor's  expressions  in  Osbom  v.  Heyer,  (2  Paige, 
343,)  merely  show  that  altboogh  the  receiver  obtains  the  assets 
in  a  creditor's  suit,  it  may  turn  out  that  there  are  prior  equitable 
claims  which  are  paramount  to  those  of  such  creditor.  Lansing 
▼.  Boston,  (7  Ibid.  364,)  I  have  already  mentioned. 

In  Sylvester  v.  Reed,  (3  Edw.  Ch.  R.  296,)  and  Mathews  r. 
Neilson,  (3  ibid.  346,)  the  Yice-Uhancellor  refused  to  revive  a 
creditor's  suit  against  the  administrators  on  the  death  of  the 
debtor,  on  the  ground  that  the  statute  Quieting  the  distribution 
of  the  estates  of  decedents  requires  the  payment  of  all  judgments 
alike  without  preference.  At  the  same  time,  the  learned  judge 
expressly  declared  that  the  creditor's  suit  created  an  equitable 
lien  upon  the  |>roperty  of  the  debtor.    But  he  supposed  that  such 
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a  lieD  is  not  entitled  to  the  same  consideratioa  under  the  statute 
of  distributions,  as  a  lien  at  law  accompanied  by  poe8ea8ion.(a) 

Without  discussing  that  position,  it  suffices  to  say  that  the 
Yice-Chancellor  treated  the  creditor's  right  as  being  a  lien.  And 
in  Smith  v.  Bleecker^  decided  by  him  since  the  causes  before  me 
were  heard,  (MS.  May  27th,  1846,)  he  overruled  a  plea  of  a 
bankrupt's  discharge  and  assignments,  in  a  creditor's  suit,  where 
the  petition  in  bankruptcy  preceded  a  few  days^  the  filing  of  the 
bill.  I  can  only  speak  from  a  newspaper  report  of  the  decision. 
If  that  be  correct,  the  Y.  C.  held  that  the  creditor  acquired  fay 
his  suit,  a  lien  in  equity  which  could  not  be  divested  by  the  sub- 
sequent decree  in  bankruptcy ;  and  that  the  latter  took  eflEbct 
from  its  entry,  and  not  by  relation  from  the  time  of  filing  the 
petition  in  bankruptcy. 

In  the  United  States  courts  within  this  state,  we  have  conflict* 
ing  decisions  on  the  question. 

In  Ez  parte  the  General  Assignee^  In  re  AUen^  and  several 
others,  bankrupts,  (reported  in  1  N.  Y.  Legal  Observer,  116,  and 
6  Law  Reporter,  362,)  Judge  Conkling  of  the  Northern  District, 
decided  that  by  the  institution  and  diligent  prosecution  of  a  suit 
by  a  creditor's  bill,  the  complainant  acquired  a  lien  on  the  debt- 
or's property,  which  was  not  divested  by  a  decree  of  bankruptcy 
entered  on  a  petition  filed  after  the  commencement  of  such  suiL 
The  opinion  of  the  learned  district  judge  is  familiar  to  the  pro- 
fession,  and  I  need  not  say  more  of  it  than  that  it  is  distioguished 
by  its  directness  and  ability,  and  is  to  my  mind  conclusive. 

On  the  other  hand.  Judge  Betts  of  the  Southern  District,  a 
jurist  of  more  experience  and  certainly  of  no  less  learning  than 
the  other,  and  whose  judgments  have  always  commanded  the 
entire  respect  and  general  assent  of  the  bar,  decided  directly  to 
the  contrary,  in  Ex  parte  WaddeU  the  General  Asignee^  In  re 
Coster,  (1  N.  Y.  Leg.  Obs.  63.)  The  petition  was  filed  by  Cos- 
ter  after  the  commencement  of  the  creditor's  suit,  but  before  the 
order  for  a  receiver. 


(a)  See  on  thii  point  a  nmilar  dedaion,  J#im«  t.  SmUk,  (I  Walkor'i  Ch.  K, 

Michigan,  115.) 
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As  I  am  constrained  to  differ  from  the  judge  of  the  Southern  • 
District,  it  is  due  to  the  high  regard  which  I  entertain  for  him, 
that  I  should  say  that  I  think  his  decision  is  made  under  an 
erroneous  impression  in  respect  of  creditor's  suits,  which  have 
grown  up  since  he  left  the  bar,  and  with  which  his  judicial 
career  has  never  brought  him  into  direct  contact. 

Thus,  although  until  the  property  of  the  debtor  is  discovered, 
the  lien  must,  as  he  says,  be  apparently  floating  and  in  abey- 
ance, it  is  in  this  respect  no  different  from  the  lien  of  a  judg* 
ment  upon  lands,  or  an  execution  upon  goods,  until  such  lands 
or -goods  are  discovered.  ^^  like  the  latter  when  levied,  and 
unlike  the  judgment,  the  lien  by  the  creditor's  suit  becomes  spe* 
cifiCj  upon  such  assets  as  are  discovered.  And  again,  unlike  the 
general  lien,  it  does  not  affect  after  acquired  property. 

The  power  to  prevent  a  transfer  of  the  property  by  the  defen- 
dant, does  not  follow  or  depend  upon  the  discovery  of  the  prop- 
erty. In  practice,  it  always  precedes  the  defendant's  appear- 
ance, the  injunction  being  taken  out  with  the  subpoena ;  and  its 
object  is  to  prevent  the  defendant  from  disposing  of  the  property 
and  thereby  defeating  the  lien.  And  lastly,  although  as  the 
judge  remarks,  the  fund  is  subjected  by  the  court,  to  the  equiia*^ 
ble  rights  of  all  parties,  yet  it  therein  resembles  every  other 
fund  which  comes  within  the  jurisdiction  of  the  court ;  and  as 
betweoi  different  claimants  by  creditor*s  suits,  is  as  we  have 
seen,  disposed  of  according  to  the  priority  of  such  suits  as  shown 
by  the  order  in  which  they  were  commenced. 

Thus  it  will  be  observed,  that  although  our  state  courts  have' 
uniformly  treated  the  rights  in  question  as  a  lien,  and  that  at  all 
events,  it  must  be  deemed  a  security,  yet  we  have  no  authorita- 
tive decision  upon  the  point ;  and  the  learned  judges  of  the  0. 
S.  District  Court  disagree  in  opinion. 

The  remedy  against  things  in  action  by  a  suit  in  equity  is  not 
established  in  many  of  our  sister  states. 

It  prevails  in  Kentucky  by  force  of  several  statutes,  the  first  of 

which  was  passed  in  1821,  (1  Kentucky  Dig.  605,)  and  I  find  a 

decisioii  of  the  Court  of  Appeals  in  that  state,  which  is  directly  in 

point. 

^In  Fetter  Y.  Oirode^  (4  Ben  Monroe's  R.  482,)  Cirode  and 
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Others,  about  eighteen  months  before  the  passage  of  the  bankrupt 
law,  having  several  judgments  against  T.  McGruder  and  others, 
filed  their  bill  in  chancery,  to  set  aside  as  fraudulent,  various 
conveyances  and  transfers  made  by  the  debtors,  and  to  sulject 
the  property  transferred  and  the  proceeds  of  such  of  it  as  had 
been  sold,  to  the  payment  of  their  demands.  During  the  pror 
gress  of  ihe  suit,  which  was  vigorously  prosecuted,  T.  McGruder 
was  discharged  from  his  debts,  under  the  bankrupt  law,  and  then 
set  up  his  discharge  in  an  amended  plea  and  answer.  The  Conit 
of  Appeals,  affirming  the  decision  of  the  Chancellor,  held  that  the 
^effect  of  the  discharge  was  to  exonerate  T.  HcGniderfrom  a  de* 
cree  in  peraenamy  but  that  it  did  not  discharge  the  property  and 
things  in  action  specifically  songht  to  be  sulrjected  to  the  com* 
plainants  demands,  from  liability  to  their  suit.  The  court  held 
that  by  the  bill,  the  service  of  process  and  pendency  of  the  suit, 
a  Hen  attached  in  favor  of  the  complainants,  upon  the  effaeta 
sought  to  be  subjected,  which  was  not  divested  or  ousted  by  thft 
statute. 

It  should  be  remarked,  that  in  Newdigaie  ▼.  JsaAs,  (9  Oana'a 
R.  17,)  the  same  court  in  1839,  declared  that  the  commencement 
of  the  creditor's  suit  in  equity,  constituted  a  lien  in  his  favor  upon 
the  debtor's  effects  subject  to  the  operation  of  the  suit 

A  reference  to  analogous  cases  and  decisions  confirms  my  cod- 
elusion,  that  the  receiver  and  not  the  general  assignee,  is  enti- 
tled to  the  fund  in  question. 

Many  of  these  have  arisen  under  the  statute  laws  of  various 
states,  authorizing  the  issue  of  attachments,  dec,  as  mesne  process 
fox  the  collection  of  debts. 

In  some  of  these  statutes^  the  attachment  is  denominated  a  itaft, 
while  in  others  which  give  to  it  the  same  operation,  the  word 
Ikn  is  not  used. 

It  appeare  to  me  that  the  use  or  omission  of  that  word  csdinot 
be  essential,  and  that  the  operation  and  eflbct  of  the  pnxxsa,  is  to 
determine  whether  it  constitutes  a  lien  or  security. 

In  Downer  v.  Brackett^  (6  Law  Reporter,  392,)  Judge  Pretiti% 
in  the  U.  S.  District  Court  in  Vermont,  held  that  an  attaoluoanty 
commencing  a  suit  for  the  recovery  of  a  debt  not  in  judgment,  and 
which  was  levied  on  goods,  was  a  lien  within  the  pioviakMi  of 
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the  bankrapt  law.  The  jadgments  in  that  case,  were  confessed 
by  the  debtor  before  the  petition  in  bankruptcy  was  filed.  NsTer- 
theless  the  argument  of  the  learned  judge,  goes  the  whole  length 
of  holding  that  the  attachment,  irrespective  of  the  judgment,  con- 
stituted a  lien. 

In  Haughian  r.  Eusiis^  (6  ibkl.  606,)  in  the  U.  S.  Circuit  Court 
in  the  same  district,  the  petition  in  bankruptcy  intervened  after 
the  issuibg  and  levying  of  the  attachment  and  before  the  rendi- 
tion of  the  judgment ;  and  it  was  decided  by  the  late  Mr.  Justice 
Thompson,  that  the  attachment  constituted  a  lien  and  security, 
within  the  meaning  of  the  proviso  in  the  second  section  of  the 
bankrupt  act  He  says,  the  attachment  by  the  laws  of  that  state 
was  a  security  upon  the  property  attached,  '<  a  security  valid  as 
against  the  world,  and  indefeasible,  excepting  by  the  attaching 
creditor,  up  to  the  rendition  of  the  judgment"  ''  If  he  recover, 
the  judgment  must  be  satisfied,  pro  ianio^  out  of  that  property." 
In  regard  to  the  objection  that  the  security  upon  the  property 
attached  is  contingent,  the  judge  says,  it  is  no  more  contingent 
than  a  lien  by  mortgage.  Liens  are  necessarily  defeasible  and 
thus  contingent  When  the  right  becomes  absolute,  it  ceases  to 
be  a  lien. 

The  two  cases  last  cited,  are  entitled  to  the  more  weight,  be- 
cause the  petitions  in  bankruptcy  were  presented  by  creditors, 
and  an  involuntary  decrse  was  made  against  the  bankrupt  in 
each  case.  It  was  the  petitioning  creditors  there  who  urged  the 
doctrine  that  <^  equality  is  equity ;"  not  the  debtor,  who  after  driv- 
ing his  creditor  to  exhaust  all  remedies  at  law  and  to  the  extreme 
of  filing  a  bill  in  equity,  then  files  his  voluntary  petition  in  bank- 
ruptcy and  seeks  thereby  to  overreach  the  whole  proceeding,  and 
deprive  the  creditor  of  the  fruits  of  his  superior  vigilance,  and 
mulct  him  in  the  payment  of  the  expenses  which  he  has  incurred. 

In  the  matter  of  Rowellj  (6  Law  Reporter,  298,  and  2  N.  Y. 
Leg.  Obs.  283,)  and  in  the  MaUer  of  Beedj  (3  N.  Y.  Leg.  Obs. 
262,)  Judge  Prentiss  adhered  to  his  opinion  pronounced  in  Dow^ 
ner  v.  Braekett. 

la  Kittr^dge  v.  Warren^  (7  Law  Reporter,  77,)  the  Supreme 
Court  of  New  Hampshire  in  a  very  able  judgment  pronounced 
by  Chief  Justice  Purker,  decided  that  an  attachment  of  property 
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on  mesne  process,  made  in  good  faith,  before  any  act  of  bank- 
ruptcy or  petition  by  the  debtor,  is  a  lien  or  security  upon  pro- 
perty, valid  by  the  laws  of  that  state,  and  therefore  within  the 
proviso  of  the  second  section  of  the  bankrupt  act 

In  Kittredge  ▼.  Emerson^  (7  ibid.  312,  and  3  N.  T.  Leg. 
Obs.  166,)  the  same  court  reviewed  its  decision  in  Kittredge  and 
Warren,  and  re-affirmed  it.  The  argument  of  the  Chief  Justice 
in  both  cases,  is  marked  by  sound  learning  and  close  and  logical 
reasoning.  It  not  only  fully  sustains  the  ground  which  I  have 
assumed  in  regard  to  creditor's  suits,  but  goes  far  beyond  it ;  for 
it  sustains  the  suit  by  attachment,  tnrem,  when  it  can  no  longer 
operate  to  effect  a  judgment  in  personam.  In  the  creditor's  suits, 
we  set  out  with  a  judgment  in  personam.  The  attachments  in 
New  Hampshire  were  suits  in  assumpsit  upon  simple  contract 
A  similar  decision  has  been  made  in  the  U.  S.  District  Court 
of  Vermont     (See  In  re  Reed,  3  N.  Y.  Leg.  Ob&  264) 

In  Dudley's  Case,  before  the  late  Mr.  Justice  Baldwin,  in  the 
Circuit  Court  of  the  United  States,  in  the  Eastern  District  of 
Pennsylvania,  October  31, 1832,  (Penn.  Law  Journal,  302,  312, 
-316,  318,)  after  Dudley  had  presented  his  petition  in  bankruptcy 
and  before  a  decree  could  be  made,  several  executions  were  issued 
on  judgments  previously  obtained,  and  were  levied  upon  his  prop- 
erty. The  Circuit  Court  refused  to  interfere,  and  held  that  the 
property  of  the  petitioner  was  not  divested  until  a  decree  in  bank- 
ruptcy has  passed,  and  until  then,  is  subject  to  execution.  Judge 
Randall  of  the  the  U.  S.  District  Court  in  that  District,  had  pre- 
viously ruled  the  same  in  Ex  parte  Bonnet^  (Penn.  Law  Journal, 
1846,)  and  his  decision  was  confirmed  in  Dudley's  Case.  In  the 
course  of  his  decision.  Judge  Baldwin'  illustrates  his  position  by 
reference  to  attachments  on  mesne  process,  which  he  considers 
as  valid  liens. 

In  the  American  Exchange  Bank  v.  Morris  Canal  Comr 
pany,  (6  Hill's  R.  366,)  the  Supreme  Court  held  that  in  our  pro 
ceeding  by  attachment  against  foreign  corporations,  the  creditor 
has  a  lien  on  the  property  attached,  from  the  time  of  its  seizure, 
and  not  merely  from  the  time  of  the  recovery  of  the  judgment 

The  case  of  Dove  v.  Dawson^  (6  Alabama  Rep.  N.  S.  712,)  was 
one  where  a  promissory  note  was  attached  on  a  garnishee  pro- 
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cen.  It  was  decided  Ibat  the  attachment  was  a  lien  upoa  the 
note,  and  held  it  as  against  a  subsequent  bona  fide  purchaser 
without  notice  of  the  attachment 

In  KUbam  v.  Lyman^  (6  Metcalf,  299,)  decided  in  May,  1844, 
the  Supreme  Court  of  Massachusetts  declare  that  attachments  in 
that  state  have  been  treated  and  considered  as  liens  from  a  very 
early  period ;  having  attached  to  them  their  peculiar  character  of 
conditional  Uens,  and  liable  to  be  defeated  by  various  contingen* 
cies  which  may  prevent  any  recovery  of  judgment  or  levy  of 
execution.  The  court  refers  to  its  decision  in  the  case  of  the 
Receivers  of  the  Phmnix  Bank  v.  The  Hamilton  Bankj  (Suf- 
folk, March  Term,  1844,)  no  report  of  which  has  come  under 
my  observation.(a) 

From  this  decision  and  the  long  series  of  cases  in  Massachu* 
setts  in  which  the  judges  have  treated  their  attachments  as  being 
a  lien,  I  infer  that  the  Supreme  Court  of  that  state  will  give  to 
such  lien  the  same  effect,  as  has  been  done  in  New  Hampshire 
and  Vermont,  whenever  the  question  is  presented  between  the 
attaching  creditor  and  the  assignee  in  bankruptcy. 

I  may  add,  that  this  inference  is  confirmed  by  a  recent  con- 
Tersation  on  the  subject  with  one  of  the  learned  judges  of  that 
court 

I  come  now  to  the  authorities  relied  upon  by  the  general  as- 
signee, in  opposition  to  those  upon  which  I  have  just  commented. 

The  first  in  order  is  Ex  parte  Foster ^  (2  Story's  R.  131,  and  6 
Law  Aeporter,  65,  69,)  in  the  Circuit  Court  of  the  United  States, 
in  the  Massachusetts  District  The  learned  judge  of  that  circuit 
states  the  point  decided  in  that  case,  when  commenting  upon  it 
in  the  Matter  of  Cook,  (6  ibid.  444,  and  2  Story,  376.)  He  held 
that  an  attachment  under  the  Massachusetts  laws,  to  recover  a 
debt,  was  not  while  the  suit  was  pending,  an  absolute  lien  such  as 
is  protected  by  the  act  of  Congress,  but  is  a  contingent  lien,  depend- 
ent upon  the  creditor's  obtaining  judgment  in  the  suit  That  a 
bankrupt  discharge  obtained  during  the  progress  of  the  suit, 
might  be-pieaded  in  bar,  and  would  if  properly  pleaded  be  a  good 
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fair,  or  defence  upon  the  merits,  to  the  suit,  smd  would  preveiit 
the  recoTery  of  any  judgment  therein.  And  that  after  the  pre- 
senting  a  petition  iu  bankruptcy,  he  would,  on  the  application  ot 
the  petitioner  or  of  any  creditor,  restrain  the  attaching  creditor 
from  proceeding,  until  it  should  be  ascertained  whether  the  debtor 
would  be  decreed  a  bankrupt  and  discharged  or  not 

After  the  decision  in  KUtredge  v.  Warren^  by  the  Supreme 
Court  of  New  Hampshire,  Judge  Story,  when  sitting  in  the  U.  S. 
Circuit  in  that  state,  re-affirmed  this  decision,  in  the  Matter  of 
Bellows  and  Peck^  (7  Law  Reporter,  119.) 

Thus  that  most  eminent  judge  is  placed  in  direct  collision 
with  the  Supreme  Court  of  New  Hampshire ;  and  if  both  triba* 
nals  persist  in  executing  their  judgments,  a  conflict  of  their  re« 
q[)ectiTe  executive  officers  is  inevitable. 

The  doctrine  of  Judge  Story  is  contrary  to  the  opinion  of 
Judge  Thompson  which  I  have  cited,  and  to  the  principles  ad* 
vanced  by  Judge  Baldwin.  It  is  also  adverse  to  the  decisions 
of  the  U.  S.  District  Judges  in  Vermont,  Connecticut,  Northern 
New  York  and  Eastern  Pennsylvania. 

.  But  the  profound  jurist  who  presides  in  the  First  Circuit  of 
the  United  States,  is  himself  a  judicial  host ;  and  I  rejoice  that 
I  may  say  of  the  difference  between  him  and  his  late  illustrious 
compeers,  as  well  as  that  with  the  New  Hampshire  courts,  turn 
nobis^  tanlas  companere  lites. 

Notwithstanding  the  marked  difference  which  I  have  pointed 
out,  between  the  attachments  on  mesne  process,  and  the  suits 
in  our  courts  of  equity  by  judgment  creditors ;  it  is  not  to  be 
denied  that  much  of  Judge  Story's  reasoning  is  adverse  to  the 
lien  insisted  upo  i  in  the  latter  suits. 

Therefore,  although  I  may  perhaps  rely  on  that  difference,  I 
feel  bound  to  make  some  suggestions  upon  his  decisions ;  which 
I  nevertheless  do  with  great  diffidence. 

The  learned  judge  in  the  case  of  Bellows  and  Peck,  (7  Law 
Reporter,  131,)  finally  avows  that  in  his  opinion  the  New  Hamp- 
shire attachment  is  not  a  lien  or  security  within  the  true  intend* 
ment  of  the  proviso  in  the  second  section  of  the  bankrupt  act; 
and  if  it  were,  it  is  avoided  by  a  decree  and  dischai^e  in  bank- 
ruptcy, when  pleaded  in  the  attachment  suit.    I  will  dismiss  the 
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quesdou  of  lien  cieated  by  the  service  of  the  attachmeBt,  by  eey- 
ing  that  the  weight  of  authority  is  decisive  against  Judge  Story. 
And  at  ail  events,  our  creditor's  suit  constitutes  a  lien  or  security. 
The  more  important  inquiry  here  is  the  effect  upon  such  lien  of 
the  successful  prosecution  of  the  proceeding  in  bankruptcy. 

Judge  Story  holds  in  effect  that  by  the  discharge  of  the  bank- 
rupty  the  debt  upon  which  the  lien  is  founded,  is  gone.  And  at 
in  his  view,  the  attaching  creditor  in  Massachusetts  or  New 
Hampshire,  can  never  recover  a  judgment  because  of  the  dis* 
charge,  so  here  it  is  urged  that  our  judgment  creditor  is  for  the 
same  cause  prevented  from  obtaining  a  decree.  The  argument 
here  is  clearly  fallacious,  unless  it  be  a  settled  rule  that  where 
one  proceeds  in  equity  in  rem  as  well  as  in  personam^  he  can 
have  no  relief  against  the  former  without  he  shows  a  right  to 
relief  against  the  person.  A  suit  to  foreclose  a  mortgage,  ezhib* 
its  its  fallacy.  In  truth,  our  creditor'^  suit  is  purely  a  proceeding 
in  rem.  It  is  never  brought  to  obtain  a  decree  against  the  debt* 
or  for  general  payment ;  thus  merely  reiterating  the  judgment 
at  law. 

What  effect  then  should  be  given  to  the  discharge  obtained 
pending  a  suit  which  is  both  in  rem  and  in  personam  ?  Is  the 
remedy  against  the  property  cut  off,  because  the  person  and  future 
effects  are  exonerated  ? 

With  deference,  it  seems  to  me  that  it  is  not 

In  Newton  v.  Seott^  (9  Mees.  6c  Welsby,  434,)  in  replevin,  the 
defendant  justified  under  a  distress  for  rent  in  arrear.  It  ap- 
peared that  the  rent  was  due  before  the  bankruptcy  of  the  tenant, 
and  the  distress  was  made  after  the  bankruptcy  but  before  the 
tenant  obtained  his  certificate.  In  behalf  of  the  owner  of  the 
goods,  (which  were  seised  on  the  demised  premises  but  did  not 
belong  to  the  tenant,)  it  was  contended  that  by  the  bankruptcy 
and  certificate,  the  rent  was  no  longer  due  from  the  tenant ;  he 
was  discharged  of  the  rent.  And  that  the  discharge  was  in  the 
nature  of  a  release.  Therefore  the  defendant  was  not  entitled  to 
a  return  of  the  goods. 

The  court  decided  that  the  certificate  did  not  operate  as  a  re- 
lease of  the  rent,  and  that  the  landlord  was  entitled  to  avow  for 
a  return  of  the  goods  distrained  and  replevied.  .  P^rke,  Baron, 
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aftid,  "  the  only  effect  of  the  certificate  is  to  discharge  the  person 
of  the  bankrupt  and  his  (future)  goods ;  the  debt  is  not  thereby 
released,  or  the  landlord's  remedy  against  collateral  parties  extin- 
guished. All  collateral  securities  remain  in  force  notwithstand- 
ing the  bankruptcy,  and  collateral  remedies  are  not  released." 

**  The  distress  gave  the  landlord  no  lieuj  because  the  goods 
are  in  the  custody  of  the  law ;  but  he  has  a  right  to  enforce  the 
payment  of  the  rent  through  the  medium  of  the  goods  distrained, 
and  as  the  rentis  not  released  by  the  certificate,  he  still  retains 
tlie  right  to  work  out  the  payment  of  it  by  means  of  those  goods." 

This  case  was  afGirmed  in  the  Exchequer  Chamber,  (presenti 
eight  judges,)  10  M.  &  W.  471,  on  the  same  grounds. 

Lord  Denman  in  giving  the  judgment  of  the  court,  says  that 
the  certificate  does  not  extinguish  the  debt,  but  only  bars  the 
remedy. 

In  Buchatn  v.  Crdghtony  (10  Bing.  11,)  previous  to  the  above 
case,  the  Common  Pleas  had  held  that  a  discharge  under  the  in- 
solvent debtor's  act  must  be  pleaded  in  assumpsit^  on  the  ground 
that  it  is  a  statutory  answer  to  the  plaintiff's  demand ;  it  does 
not  destroy  the  debt,  but  merely  the  plaintiff's  remedy  against 
the  person  and  future  effects  of  his  debtor. 

In  Phillips  V.  SherviUe,  Hil.  Yac.  1846,  (9  Lend.  Jurist  RepC 
179,)  the  dueen's  Bench  held  the  same  point  upon  an  insolvent 
discharge,  and  referring  to  Newttm  v.  Scoltj  Lord  Denman  says 
there  is  in  this  respect  a  perfect  analogy  between  a  discha^ 
under  the  bankrupt  act  and  one  under  the  insolvent  act.  And 
although  upon  the  latter,  the  remedy  by  action  was  gone,  that 
the  rent  itself  was  not  extinguished  and  the  right  of  distress 
remained. 

Is  it  not  the  same  in  regard  to  a  pending  attachment  ?  The 
bankrupt  discharge  although  in  terms  it  declares  the  debts  lo  be 
discharged,  does  not  extinguish  the  debt.  It  prevents  the  credi* 
tor  from  further  pursuing  the  person  or  future  acquisitions  of  the 
debtor ;  but  it  in  no  manner  impairs  any  right  or  interest  in 
property  which  he  has  already  acquired.  This  is  abundantly 
demonstrated  by  Judge  Pentiss  in  the  Matter  of  Reedj  before 
cited. 

Whether  the  forms  of  proceeding  in  attachment  suits,  enable 
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the  creditor  to  take  a  judgment  so  qualified,  I  am  ignorant  except 
as  the  New  Hampshire  decisions  inform  me.  There  is  certainly 
no  difficulty  in  the  way  of  entering  a  decree  in  this  court,  con* 
formable  to  the  principle  just  stated* 

In  Smith  V.  Gordon^  (6  Law  Reporter,  313,)  Judge  Ware  of 
the  U.  S.  District  Court  in  Maine,  held  that  a  creditor  who  filed 
a  bill  to  reach  the  effects  of  his  debtor  which  had  been  fraudu- 
lently invested  in  land  in  the  name  of  another,  did  not  thereby 
acquire  any  such  lien  or  right  of  priority  against  such  effects  as 
is  protected  by  the  proviso  in  the  bankrupt  law.  Judge  Ware 
deemed  the  right  or  privilege,  analogous  to  that  obtained  by  the 
levy  of  an  attachment,  which  Judge  Story  had  adjudged  not  to 
be  within  the  saving  of  the  act* 

The  case  therefore  adds  the  approval  of  the  learned  and  much 
respected  district  judge,  to  the  decision  of  Mr.  Justice  Story. 
From  what  I  have  said,  as  well  as  from  Judge  Ware's  remarks, 
it  will  be  seen  that  the  courts  in  tliis  state  hold  differently  as  to 
the  nature  of  the  lien  acquired  by  such  a  bill  in  equity. 

After  a  careful  examination  of  the  judgments  to  which  I  was 
referred  in  the  First  United  States  Circuit,  I  am  unable  to  concur 
with  Mr.  Justice  Story  and  Judge  Ware,  in  their  exposition  of 
this  portion  of  the  bankrupt  act  And  I  must  say,  with  the  most 
profound  respect  for  those  eminent  jurists,  that  I  think  the  deci- 
ded weight  of  judicial  reasoning  and  authority  accords  with  the 
conclusion  to  which  I  was  brought  by  my  own  careful  and  ear^ 
nest  consideration  of  the  subject. 

The  right  of  the  creditor  in  these  bills  was  likened  by  the 
counsel  for  the  assignee  unto  the  priority  which  the  United  States 
have  by  law  over  other  creditors  for  the  payment  of  debts  in  cer- 
tain cases. 

But  the  comparison  does  not  hold  good.  The  act  of  Congress 
provides  that  debts  due  to  the  government  in  the  cases  specified 
are  to  be  first  satisfied^  where  there  is  a  deficiency  of  assets.  It 
creates  no  lien  upon  any  specific  property.  ( United  States  v. 
Fisher,  2  Cranch,  368 ;  and  see  2  Wheat.  396 ;  1  Peters,  39 
and  441,  442.)  It  does  not  impede  the  sale  or  transfer  by  the 
debtor  in  ordinary  business ;  nor  does  it  even  overrule  his  vol* 
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tintary  assignment  for  the  benefit  of  creditors,  it  is  a  mere  right 
of  prior  payment  out  of  the  general  funds  of  the  debtor  ;  and 
when  those  funds  are  in  the  hands  of  his  assignee,  or  of  his  legal 
representative,  it  is  a  right  which  the  assignee  or  representattye 
is  bound  to  respect,  at  the  peril  of  making  himself  personally 
responsible  to  the  government.  By  a  judgment,  execution  and 
levy  it  may  become  a  lien  upon  specific  property.  If  the  right 
itself  were  a  lien,  the  government  could  follow  the  property  of 
the  debtor  when  paid  or  disposed  of  to  others,  and  reclaim  it ;  bat 
no  such  remedy  has  ever  been  claimed  in  its  behalf.  So  far  from 
it,  that  when  the  question  of  priority  arose  upon  an  attachment 
levied  on  the  debtor's  personal  property,  before  the  United  States 
issued  a  writ  to  compel  payment  of  his  bonds  for  duties ;  the 
Supreme  Court  of  the  United  States  decided  that  the  rights  ac- 
quired by  the  attachment  were  paramount.  (Prince  v.  Bartht^ 
8  Cranch,  434;  Beaston  v.  Farmers  Bank  of  Delaware^  12 
Peters,  135.) 

The  case  of  Connrd  v.  The  Atlantic  Lisuranee  Cfmtpanjf^ 
(1  Peters,  386,)  illustrates  the  nature  of  the  priority  of  the  United 
States.  This  case  and  Thelusson  v.  Smiih^  (2  Wheat  423,) 
were  also  cited  as  authorities  against  the  existence  of  any  lien 
by  force  of  a  creditor's  suit ;  and  much  stress  was  laid  upon  the 
language  of  the  court  relative  to  the  right  of  a  mortgagee,  and 
the  interest  of  a  judgment  creditor  in  lands  bound  by  his  judg- 
ment. 

Referring  to  Judge  Baldwin's  perspicuous  exposition  of  thooe 
4»ises  in  Dudley's  Case^  before  cited,  (Penn.  Law  Journ.  313,  &c) 
I  need  only  say  that  the  point  decided  in  each,  does  not  affect 
the  question  before  me. 

Other  instances  of  a  right  to  priority  of  payment  were  mentioned, 
to  weaken  the  force  of  the  lien  claimed  in  behalf  of  the  creditor's 
auit  Some  of  them  are  unquestionably  liens  or  securities  within 
the  intendment  of  the  bankrupt  act  Sucti  is  a  {t^  pendens  af- 
fecting a  specific  chattel  or  parcel  of  land.  Others  are  mere  pri- 
orities for  payment ;  as  a  partnership  debt  to  be  paid  ont  of  part- 
nership funds  before  separate  debts ;  and  judgments  to  be  paid 
before  debts  of  a  less  d^ree,  out  of  a  decedent's  estate,  under  our 
statutes  of  administration. 
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Where  there  is  a  lien,  the  specific  property  itself  is  affected  and 
followed  into  the  hands  of  whomsoever  it  may  come  to ;  whUe 
for  a  priority  merely,  if  the  property  is  disposed  of  without  re- 
garding such  priority,  the  remedy  is  against  the  wrongful  disposer, 
and  not  against  the  property  itself. 

My  conclusion  in  the  case  of  De  Kay,  is  that  Chester  A  C6. 
by  the  commencement  and  prosecution  of  their  suit  against 
Glover  in  this  court,  acquired  a  lien  upon  the  debt  due  from  De 
Kay  to  Glorer,  which  was  not  divested  or  impaired  by  the  subse« 
quent  proceedings  in  the  bankruptcy  of  Glover. 

The  lien  was  acquired  by  the  commencement  of  the  suify  and 
not  by  the  order  for  a  receiver  or  his  appointment. 

In  regard  to  chattels  subject  to  execution,  the  lien  may  depend 
upon  the  receivership.    As  to  that  I  give  no  opinion. 

There  is  no  dispute  here  as  to  the  good  faith  of  Chester  &.  Co., 
nor  but  that  they  prosecuted  their  suit  with  diligence. 

Any  collusion  with  the  debtor  would  doubtless  defeat  the  lien, 
and  in  analogy  to  dormant  executions  at  law,  it  might  perhaps  be 
lost  by  unexplained  delay,  or  neglect  in  prosecuting  the  suit 

The  receiver  must  be  declared  entitled  to  the  fund  in  the  suit 
of  De  Kay. 

In  the  case  of  Storm  and  others  v.  TAtf  General  Assignee^ 
the  £9u^ts  material  to  the  present  inquiry  are  these.    . 

Davenport,  the  debtor  of  Storm  and  others,  on  the  9th  of  Au* 
gust,  1841,  assigned  a  bond  and  mortgage  to  Burke,  for  the 
payment  of  certain  preferred  creditors.  Subsequently,  Storm  and 
others  recovered  a  judgment  against  Davenport,  issued  an  execu- 
tion which  was  returned  unsatisfied,  and  on  the  23d  of  Septem- 
ber, 1842,  filed  their  bill  thereon  in  this  court.  They  made 
Burke  a  party  and  sought  to  set  aside  the  assignment  to  him  as 
fraudulent  against  them.  The  subposna  to  answer,  and  the  usual 
injunction,  were  served  on  the  same  day  the  bill  was  filed.  On 
the  9th  of  November,  1842,  the  customary  order  for  a  receiver 
was  made.  Prior  to  this,  and  in  June  1842,  a  receiver  of  Daven- 
port's effects  had  been  appointed  in  another  creditor's  suit,  and 
Davenport  had  assigned  to  him,  pursuant  to  the  order  of  the 
court  in  that  suit.    The  same  person  was  appointed  receiver  in 
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the  suit  of  Storm  and  others,  (no  other  person  was  eligible  by  the 
practice  of  the  courts,)  but  the  latter  appointment  was  made  after 
February,  1843. 

In  October,  1 843,  the  suit  of  Storm  and  others  came  to  a  hear* 
ing,  and  1  decided  that  the  assignment  to  Burke  was  fraudulent 
as  against  them.(a)  The  suit  yras  however  directed  to  stand  over 
in  order  to  make  the  general  assignee  a  party;  While  the  origi* 
nal  suit  was  pending,  and  on  the  24th  of  January,  1843,  Daven- 
port filed  his  petition  for  a  dischai^e  under  the  bankrupt  act, 
and  he  was  decreed  a  bankrupt  on  the  26th  day  of  February  fol* 

lowing. 

It  is  contended  by  the  general  assignee,  that  the  assignment  by 
Davenport  to  Burke  was  a  fraud  upon  the  bankrupt  act,  and  void 
as  against  the  assignee,  who  by  virtue  of  the  decree  iu  bank* 
ruptcy,  is  entitled  to  claim  and  receive  the  mortgage  as  a  part  of 
Davenport's  assets. 

He  also  insists  that  the  decree  took  effect  by  relation  from  the 
time  of  filing  the  petition  in  bankruptcy ;  but  that  point  is  not  ma- 
terial in  this  suit. 

The  fraudulent  assignment  was  made  before  the  bankrupt  act 
passed.  It  can  scarcely  be  said  to  have  been  a  fraud  upon  a 
statute  not  then  in  being.  It  was  more  properly  a  fraud  upon 
our  statute  against  fraudulent  sales  and  conveyances,  and  any 
judgment  and  execution  creditor  was  at  liberty  to  avoid  it  for 
that  cause. 

Waiving  this  consideration  for  the  present,  was  the  assignment 
affected  by  the  bankrupt  act? 

The  second  section  declares  ihdit  future  transfers,  &c.,  in  con- 
templation of  bankruptcy,  &c.,  shall  be  deemed  a  fraud  on  the 
act,  and  void.  This  transfer  was  a  transaction  passed ;  it  was 
not  future,  whether  the  act  be  deemed  to  speak  from  its  passage, 
or  from  the  time  it  went  into  effect 

After  the  second  proviso  in  the  same  section,  it  is  enacted  that 
no  bankrupt  shall  be  discharged  on  his  voluntary  petition,  who 
has  made  an  assignment  after  the  1st  of  January,  1841,  in  con- 


(c)  Reported,  ante,  VoL  l.»  page  13& 
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templation  of  the  passage  of  the  act,  by  which  preferences  are 
given.  , 

This  is  similar  to  the  provision  in  onr  state  insolvent  laws, 
and  is  to  be  construed  in  the  same  manner.  It  does  not  avoid 
or  affect  the  assignment,  although  it  precludes  the  assignor  Irom 
availing  himself  of  the  benefit  of  the  insolvent  laws. 

But  if  I  am  wrong  in  this,  and  the  effect  of  the  clause  is  to 
render  the  assignment  of  Davenport  void  ;  yet  the  very  next  sen* 
tence  is  the  proviso  which  has  engaged  my  attention  in  De  Kay's 
case,  and  which  declares  that  nothing  in  the  act  contained  shall 
impair  any  liens,  or  securities,  &c.,  valid  by  the  state  law,  and  not 
inconsistent  with  the  second  or  fifth  sections  of  the  act. 

In  this  case,  before  any  proceeding  was  had  in  bankruptcy. 
Storm  and  others  had  obtained  a  lien  upon  the  mortgage  which 
is  directly  within  that  proviso. 

The  good  sense  of  the  matter  in  my  view  is  this. 

The  bankrupt,  before  the  act  passed,  made  a  transfer  which 
was  fraudulent  as  against  creditors.  But  until  some  creditor  pro- 
ceeded in  equity  to  avoid  it,  it  was  operative,  and  transferred  the 
mortgage  in  question.  It  was  voidable  in  respect  of  Storm  and 
ethers,  and  subsequently  became  voidable  by  the  general  assig- 
nee. By  our  law,  the  first  creditor  who  assailed  it  in  due  form, 
would  obtain  a  lien  upon  it,  and  a  priority  over  other  creditors. 

Storm  and  others  were  the  first  who  proceeded  against  it, 
and  they  acquired  such  a  lien  and  priority  over  all  the  other 
creditors,  before  the  general  assignee  had  any  rights ;  and  indeed 
before  there  was  any  proceeding  in  bankruptcy  taken,  or  (so  far 
as  appears,)  contemplated.  Although  the  general  assignee,  upon 
the  decree  in  bankruptcy  became  the  representative  of  all  the 
creditors  and  entitled  to  assail  the  assignment,  yet  he  could  not 
on  filing  a  bill,  assert  any  other  or  greater  rights,  than  all  the 
creditors  could  for  whom  he  was  a  representative.  And  all  the 
other  creditors  combined,  could  not  overreach  or  impair  the  prior 
right  of  Storm  and  others  obtained  by  the  commencement  (^ 
their  suit. 

If  the  property  assigned  to  Burke  had  been  merchandize,  and 
Storm  and  others  had  levied  upon  it  by  virtue  of  their  execution 
before  the  petition  in  bankruptcy  was  presented,  their  lien  would 
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have  prevailed  indisputably,  over  the  title  of  the  general  assig- 
nee. The  commencement  of  the  creditor's  suit  gave  them  an 
equitable  lien  upon  the  mortgage  in  question,  which  is  as  effica- 
cious as  the  levy  of  an  execution  upon  merchandizci  and  in  my 
judgment  equally  within  the  saving  of  the  bankrupt  act 

If  the  assignee  were  to  be  entitled  to  a  preference  over  Storm 
and  others  under  these  circumstances,  it  would  present  this  sin- 
gular anomaly,  that  no  creditor  could  file  a  bill  to  avoid  a  tiana- 
fer  palpably  fraudulent,  without  incurring  the  risk  of  losing  all 
his  trouble  and  expenses  after  an  angry  contest,  by  the  fraudu- 
lent debtor^s  voluntarily  going  into  bankruptcy. 

I  do  not  think  that  the  true  construction  of  the  act  of  Congress 
leads  to  eny  such  result ;  and  I  have  no  doubt  but  that  Storm 
and  others  are  entitled  to  the  priority  which  they  clearly  had  at 
the  commencement  of  their  suit. 


The  funds  in  these  cases,  are  in  the  custody  of  the  officers  of 
this  court,  and  as  I  entertain  no  doubt  in  regard  to  the  right  of 
the  complainants  in  the  creditors  suits,  I  will  make  the  usual 
decree  for  their  payment.  Whenever  a  proper  case  arises,  I  trust 
to  be  found  emulating  the  lofty  tone  and  the  generous  confi- 
dence, exhibited  by  the  able  judge  of  the  Southern  District 
Court,  in  the  case  before  cited.  {In  re  Caster^  1  N.  Y.  Leg. 
Obs.68.) 

Decree  accordingly,  in  both  suits. 
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When  the  person  to  whom  a  remainder  after  a  life  estate  is  limited,  is  ascertained, 
and  the  event  npon  which  it  is  to  take  effect  is  certain  to  happen :  it  is  a  vested 
Remainder,  although  by  its  terms  it  may  be  entirely  defeated  by  the  death  of  such 
person,  before  the  termination  of  the  particular  estate. 

It  is  the  uncertainty  of  the  right  of  eigoyment,  which  renders  a  remainder  contin- 
gent ;  not  the  uncertainty  of  its  actual  enjoymenL 

The  present  capacity  of  taking  effect  in  possession,  if  the  possession  were  to  become 
vacant,  distinguishes  a  vested  from  a  contingent  remainder ;  not  the  certainty 
that  the  possession  ever  will  become  vacant  while  the  remainder  continues. 

A  testatrix  devised  real  estate  to  three  trustees  in  fee,  in  trust  to  receive  the  rents, 
issues  and  profits  thereof,  and  pay  the  same  to  her  grandson  during  his  natural 
life ;  and  from  and  after  his  death,  m  further  trust  to  convoy  the  same  to  his  law- 
ful issue  living  at  his  death  in  fee ;  and  if  he  should  not  leave  any  lawful  issue  at 
the  time  of  his  death,  then  in  further  trust  to  convey  the  same  to  another  grand- 
son of  the  testatrix  in  fee,  or  to  such  person  in  fee  as  he  might  by  will  appoint,  if 
he  died  prior  to  the  tenant  for  life :  Held,  that  the  children  of  the  tenant  for  life, 
(all  of  whom  were  bom  after  the  death  of  the  testatrix,)  took  vested  equitable 
remainders  in  fee  in  the  real  estate,  as  they  were  bom  respectively ;  which  re- 
mainders were  liable  to  be  divested  as  to  each  on  his  or  her  dying  during  the  life- 
time of  their  father,  and  were  sabjecl  to  open  to  let  in  the  after  born  children  of 
the  tenant  for  life. 

Under  such  a  devise,  no  conveyance  of  the  legal  title  by  the  trustees  is  now  neces* 
sary  in  order  to  vest  the  whole  estate  in  the  children  at  the  determination  of  the 
particular  estate. 

In  a  suit  to  foreclose  the  equity  of  redemption  in  lands  mortgaged  and  to  sell  the 
lands,  all  peitons  having  an  intsrest  m  the  equity  of  redemption  should  be  made 
parties. 

This  was  held  of  persons  having  a  vested  equitable  remainder  in  fee  in  the  equity  of 
redemption,  and  that  their  rights  were  not  affected  or  impaired  by  a  decree  of 
foreclosure  and  sale  in  a  suit  to  which  they  were  not  parties,  although  the  trus- 
tee vested  with  the  legal  title  was  made  a  defendant 

The  fact  that  the  trustee  executed  the  mortgage  of  the  estate  under  the  authority 
of  the  court  of  chancery,  and  with  the  sanction  and  joint  execution  of  a  master  of 
the  court,  as  prescribed  in  the  order ;  was  held  not  to  excuse  the  omission  to 
make  the  remaindermen  parties.    « 

As  a  general  rule,  ceetuis  qne  trust  must  be  made  parties,  where  the  equity  of  re- 
demption is  vested  in  a  trustee  for  their  benefit.    But  where  there  are  remote 
trust  limitations,  it  suffices  to  bring  before  the  court  the  beneficiaries  in  e§»e,  who 
have  the  first  estate  of  inheritance,  together  with  those  having  the  preceden 
estates  and  prior  interests,  and  the  trustee. 

Aa  Older  opoa  a  porcbaser  mider  a  deeree  U  foreclosure  to  complete  the  sale^  mad* 
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» 
on  a  speoiSc  objection  taken  to  the  title ;  does  not  decide  a  qoeation  of  title  or  of 

partief ,  which  was  not  made  the  gronnd  of  objection,  or  brought  to  the  conaidera- 

tion  of  the  coart    And  such  order  ia  not  a  protection  to  the  purchaaer,  againat 

penwna  having  vested  interests  in  the  equity  of  redemption  ;  who  ought  to  have 

been,  bat  were  not,  made  parties  to  the  foreclosure. 

Chancery  will  not  compel  a  purchaser  in  good  faith  under  its  decree,  to  take  a  defec- 
tive title,  where  the  defect  is  brought  to  its  notice ;  but  it  does  not  undertake  that 
none  but  good  titles  shall  be  sold  under  its  directions. 

Under  an  order  of  the  court  of  chancery,  authorizing  a  trustee  to  execute  mortga- 
ges on  lands,  in  which  he  has  a  life  estate,  and  his  children  an  estate  in  fee,  to 
secure  monies  already  advanced  to  him  and  debts  owing  by  him,  as  also  monies 
to  be  advanced  or  lent  to  him ;  and  authorizing  him,  amongst  other  things,  to 
apply  the  monies  to  the  payment  of  his  debts,  and  invest  the  surplus  so  as  to  yield 
an  income  for  the  support  of  his  family ;  it  was  held,  that  he  could  not  execute  a 
mortgage  for  clothing  thereafter  to  be  furnished  for  himself  or  his  children,  nor 
upon  a  verbal  br  written  agreement  to  advance  money  at  a  future  day. 

In  general,  no  statute  is  to  have  a  retrospect  beyond  the  time  of  its  commencemenL 
And  a  new  statute  of  limitations,  should  not  be  so  construed  as  to  cut  off  or 
abridge  a  vested  right,  unless  its  language  imperatiyely  requires  that  construction. 

The  provision  of  the  revised  statutes,  prescribing  a  limitation  of  ten  years  to  suits 
of  exclusive  equitabl|  cognizance,  does  not  apply  to  a  right  which  was  vested  and 
perfect  before  those  statutes  took  effect. 
March  11, 12, 13 ;  July  31,  1845. 

The  bill  in  this  cause  was  filed  on  the  tenth  day  of  July 
1S42,  by  Charles  A.  Williamson  and  Catharine  H.  his  wife, 
Rupert  J.  Cochran  and  Isabella  M.  his  wife,  and  Bayard  Clarke; 
(the  latter,  with  the  two  married  women,  l)eing  the  only  children 
of  Thomas  B.  Clarke,  formerly  of  the  city  of  New  York,  de- 
ceased, who  survived  their  father ;)  against  Hickson  W.  Field 
and  John  M.  Bradhurst,  the  sole  acting  executors  and  trustees  of 
the  last  will  and  testament  of  Moses  Field,  late  of  the  same  city, 
deceased  ;  and  against  his  seven  infant  children  who  were  his 
devisees  and  legatees,  as  well  as  his  heirs  at  law. 

The  object  of  the  suit  was  to  have  a  re-conveyance  of  the  title 
of  the  store  and  lot  known  as  number  257  Broadway  in  that  city, 
which  Moses  Field  claimed  in  fee  at^his  death ;  and  also  an  ac- 
count of  the  rents  and  profits  of  the  property,  during  the  time  it 
was  possessed  by  him  and  the  trustees  under  his  will.  The 
pleadings  and  testimony  presented  also  several  different  and  im- 
portont  questions  upon  the  validity  and  effect  of  certain  statutes 
authorizing  Thomas  B.  Clarke  to  sell  and  mortgage  the  real 
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estate  to  which  his  children  were  presumptively  entitled  after  his 
death,  and  of  the  orders  of  the  Court  of  Chancery  founded  upon 
those  statutes ;  which  are  not  discussed  in  the  judgmeut  pro* 
nounced  by  the  court 

The  facts  upon  which  the  decision  was  made,  were  the  fol* 
lowing : 

Mrs»  Mary  Clarke,  the  widow  of  Thomas  Clarke,  at  the  tima 
of  her  death  in  July,  1802,  was  seised  in  fee  simple  of  the  lot  in 
question,  as  well  as  of  other  real  estate  to  a  large  amount.  By 
her  last  will  and  testament,  dated  April  6th,  1802,  and  duly  exe- 
cuted, she  made  the  following  devise : 

"  Item,  I  give  and  devise  unto  the  said  Benjamin  Moore  and 
Charity  his  wife  and  to  Elizabeth  Maunsell  and  their  heirs  for- 
ever, as  joint  tenants  and  not  as  tenants  in  common,  all  that  cer- 
tain lot  of  land  number  eight  in  the  said  thirteenth  allotment  of 
the  said  patent,  containing  one  hundred  acres :  also  all  that  part 
of  my  said  farm  at  Greenwich  aforesaid,  called  Chelsea,  lying 
to  the  northward  of  the  line  hereinbefore  directed  to  be  drawn 
from  the  Greenwich  road  to  the  Hudson  River  twelve  feet  to  the 
noijhward  of  the  fence  standing  behind  the  house  now  occupied 
by  John  Hall,  bounded  southerly  by  the  said  line,  northerly  by  the 
land  of  Cornelius  Ray,  easterly  by  the  Greenwich  road,  and  wes- 
terly by  the  Hudson,  including  that  part  of  my  said  farm  now 
under  lease  to  Robert  Lenox ;  also  all  my  house  and  lot  with  the 
appurtenances  known  by  number  seven  within  the  limits  of  the 
prison  and  now  occupied  by  Thomas  Byron ;  to  have  and  to  hold 
the  said  hereby  devised  premises  to  the  said  Benjamin  Moore  and 
Charity  his  wife  and  Elizabeth  Maunsell,  and  to  the  survivor  or 
survivors  of  them  and  the  heirs  of  such  survivor,  as  joint  tenants 
aiid  not  as  tenants  in  common,  in  trust  to  receive  the  rents,  issues 
and  profits  thereof,  and  to  pay  the  same  to  the  said  Thomas  B. 
Clarke,  natural  son  of  my  late  son  Clement,  during  his  natural 
life  and  from  and  after  the  death  of  th^  said  Thomas  B.  Clarke, 
in  further  trust  to  convey  the  same  to  the  lawful  issue  of  the  said 
Thomas  B.  Clarke  living  at  his  death  in  fee,  and  if  the  said 
Thomas  B.  Clarke  shall  not  leave  any  lawful  issue  at  the  time  of 
his  death,  then  in  the  further  trust  and  confidence  to  convey 
the  said  hereby  devised  premises  to  my  said  grandson  Clement  C. 
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Moore,  and  to  his  heirs  or  to  such  person  in  fee  as  he  may  hf 
will  appoint  in  case  of  his  death  prior  to  the  death  of  the  said 
Thomas  B.  Clarke." 

The  house  and  lot  described  in  the  will  as  number  seren  within 
the  limits  of  the  prison,  are  the  premises  on  Broadway  respecting 
which  the  suit  was  brought ;  and  were  known  as  lot  No.  320,  on 
the  map  of  the  Church  Farm,  so  called,  belonging  to  the  corpora* 
tion  of  Trinity  Church. 

In  January,  1805,  Thomas  B.  Clarke  obtained  from  the  trus- 
tees named  in  the  will,  a  power  of  attorney,  authorizing  him  to 
demise  the  trust  lands  for  terms  not  exceeding  twenty-one  years. 
On  the  30th  of  September,  1806,  he  procured  two  of  the  trustees, 
Mr.  and  Mrs.  Moore,  to  give  him  another  power  of  like  import, 
and  containing  authority  to  sell  and  assign  his  own  interest  in  the 
property,  with  the  right  to  the  rents.  On  the  30th  of  July,  1810, 
T.  B.  Clarke  under  one  or  both  of  these  letters  of  attorney,  leased 
the  Broadway  lot  in  the  names  of  Mr.  and  Mrs.  Moore  as  trustees, 
to  George  Sinclair,  for  ten  years  from  May  1, 1810,  at  the  annual 
rent  of  $460. 

The  power  of  demising  under  the  will  being  too  limited,  T. 
B.  Clarke  filed  a  bill  in  the  Court  of  Chancery  against  the  trustees 
of  the  will,  and  Clement  C.  Moore,  together  with  his  six  children 
then  living,  (all  of  whom  were  infants,  and  all  but  Catharine  and 
Isabella  afterwards  died  in  his  lifetime ;)  for  the  purpose  of  obtain- 
ing a  more  enlarged  authority  in  respect  of  leases.  A  decree 
was  made  in  that  suit,  on  the  22d  of  February,  1813,  authorizing 
the  trustees,  with  the  assent  of  T.  B.  Clarke,  to  lease  any  of  the 
premises  devised  to  them  in  trust,  for  a  term  or  terms  not  exceed- 
ing twenty-one  years ;  the  whole  consideration  to  be  reserved  in 
yearly  rents  payable  to  the  trustees. 

On  the  8th  of  March,  1813,  T.  B.  Clarke  as  the  attorney  of  the 
two  trustees  Mr.  and  Mrs.  Moore,  (the  third  trustee  Mrs.  Maun* 
sell  being  still  alive,)  executed  another  lease  of  the  Broadway 
lot  to  Sinclair,  for  fourteen  years  from  the  first  day  of  May,  1820, 
at  the  same  rent  of  $450  yearly.  This  lease  purported  to  be  given 
under  the  order  of  the  court.  T.  B.  Clarke  thereupon  for  $960 
paid  to  him  by  Sinclair,  released  the  rents  reserved  by  the  lease. 
'    In  January,  1814,  he  procured  the  trustees  to  consent  to  the 
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•obftitution  of  afiother  trustee  in  their  stead ;  and  he  then  ob» 
laioed  the  passage  of  an  act  of  the  l^slature,  on  the  1st  of  Aprils 
1814|  entitled  <<  An  act  for  the  relief  of  Thomas  &  Clarke ;"  by 
which,  amongst  other  things,  the  Court  of  Chancery  was  autho* 
rised  to  a|)point  one  or  more  trustees  of  the  property  devised  by 
Mary  Clarke  as  before  stated ;  the  Chelsea  farm  y^Ms  to  be  by 
them  divided  into  two  equal  parts,  one  of  which  they  were  to  re» 
tain  upon  the  trusts  of  the  will,  and  the  other  was  to  be  laid  out  into 
lots  for  sale ;  and  they  were  authorized  and  required  to  sell  the 
latter  half  and  also  the  Broadway  lot,  as  soon  as  they  conveni* 
ently  could.  There  were  various  provisions  in  the  act  for  the 
investment  of  the  proceeds  and  the  disposal  of  the  income. 

Nothing  was  done  under  this  act,  and  in  1816,  T.  B.  Clarke 
again  petitioned  the  legislature,  representing  that  Clement  C* 
Moore  had  released  to  him  his  contingent  remainder  in  the  trust 
property,  and  that  he  had  been  unable  to  procure  any  person  to 
undertake  the  duties  of  trustee.  Mr.  Moore's  grant  and  releasf 
to  T.  B.  Clarke  was  duly  executed  on  the  21st  day  of  February, 
1816. 

Upon  this  "  an  act  supplemental'*  to  the  previous  act  was 
passed  on  the  24th  of  March,  1816,  declaring  that  Mr.  Moore's 
interest  was  vested  in  T.  B.  Clarke,  and  dispensing  with  the  sub^ 
ftitution  of  new  trustees.  The  act  authorized  T.  B.  Clarke  to 
execute  and  perform  every  act  and  duty  in  regard  to  the  trost  es» 
fate,  that  could  be  performed  by  the  trustees ;  but  no  sale  was 
to  be  made  by  him  until  he  should  have  procured  the  Chancellor's 
assent 

T.  B.  Clarke  thereupon  presented  a  petition  to  the  Chancellor, 
upon  which  and  a  master's  report,  an  order  <^  the  court  was 
made,  dated  July  3, 1816,  giving  the  Chancellor's  assent  to  the 
sale  by  T.  R  Clarke  of  the  east  half  of  the  Chelsea  farm,  and 
the  Broadway  lot ;  the  sales  to  be  made  under  the  direction  o{  a 
master.  Out  of  the  proceeds,  he  was  authorized  under  the  mas* 
tar's  direction,  to  pay  for  debts  due  and  to  be  contracted,  for  the 
necessary  purposes  of  his  family. 

In  1816,  he  again  applied  to  the  legisUture,  and  obtained  the 
passage  of  an  act  on  the  29th  of  March,  1816,  entitled  as  "  An 
act  &rther  supplemental,"  ^.,  by  which  he  was  authorized  to 

YoL.  IL  68 


8S8  GiUSBS  IN  CHANCERY. 

WUiiuDMm  r.  Field. 

flokortgage  the  lands  previoasly  authorized  to  be  soldi  and  to  apply 
the  money  raised  by  mortgage  or  sale,  to  the  purposes  required 
or  to  be  required  by  the  Chancellor  under  the  several  acts  there- 
tofore passed.  A  petition  to  the  Chaneellor  ensued,  whieh  was 
referred  to  a  master,  and  <m  the  petition  and  master's  report,  aa 
order  was  made  by  the  court  on  the  1st  of  November,  as  of  the 
4M)th  of  May,  1816,  the  directing  part  of  which  is  in  these  words : 

^' And  on  motion  of  Mr.  Samuel  Jones,  Jr.,  of  counsd  for  the 
petitioner,  it  is  ordered,  that  the  said  petitioner,  under  the  act 
entitled,  an  act  further  supplemental  to  the  act  entitled,  "an  act 
for  the  relief  of  Thomas  B.  Clarke,  passed  March  the  twenty* 
ninth,  one  thousand  eight  hundred  and  sixteen,  be,  and  he  is 
hereby  authorized,  so  far  ad  the  assent  or  act  of  this  court  is 
requisite,  to  mortgage  instead  of  selling  the  lands  and  premises 
he  was  authorized  to  sell  in  and  by  the  aforesaid  order  of  this 
court,  of  the  date  of  the  third  day  of  July  last,  or  any  part  or 
parts  thereof,  and  for  that  purpose  to  execute  and  give  to  the 
president  and  directors  of  the  Manhattan  Company,  or  other 
mortgagee  or  mortgagees,  a  mortgage  or  mortgages  in  fee  of  and 
upon  the  said  lands  and  premises,  or  any  part  thereof  remaining 
unsold,  for  securing  the  sum  or  sums  of  money  to  be  advanced  or 
lent  to  the  petitiorer  or  for  his  use,  by  the  president  and  directors 
of  the  Manhattan  Company  aforesaid,  or  other  mortgagee  or 
mortgagees,  and  such  debt  or  debts  as  may  be  already  owing  by 
him  to  such  lender  or  lenders,  with  lawful  interest  therefor ;  and 
it  is  further  ordered,  that  the  monies  to  be  procured  and  Uie  debts 
to  be  extinguished  by  such  mortgage  or  mortgages,  be  appropria* 
ted  and  adjusted  in  the  same  manner  and  under  the  same  checks 
and  not  otherwise,  than  is  provided  for  in  and  by  the  said  before 
mentioned  order  of  this  court,  and  that  the  said  before  mentioned 
order  of  this  court  shall  apply  to  and  govern  the  application  of 
monies  to  be  raised  by  mortgage  equally  as  if  the  same  had 
been  raised  by  a  sale  of  all  or  any  of  the  said  lands  and  premises 
authorized  in  and  by  the  said  order  to  be  sold ;  and  further,  that 
any  party  interested  or  to  become  interested  therein,  have  liberty 
to  apply  to  this  court  at  any  time  or  times  hereafter,  for  any  fur- 
ther or  other  orders  and  directions  in  or  touching  the  premises." 

On  the  15th  of  March^  1817,  another  order  was  made  by  the 
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court,  founded  upon  a  petition  of  T.  B.  Clarke  and  a  master's 
report ;  by  which  he  was  authorised  to  sell  and  dispose  of  the 
«outh  half,  instead  of  the  east  half,  of  the  Chelsea  property,  to- 
gether  with  the  Broadway  lot ;  and  to  mortgage  all  or  any  part 
or  parts  of  such  southern  moiety ;  also  to  convey  any  of  the  same 
moiety  in  payment  of  his  debts  then  owing ;  all  to  be  done  with 
the  approval  of  a  master.  It  was  also  ordered  that  he  might  take 
the  monies  arising  from  the  premises,  and  apply  the  same  in  pay- 
ment of  his  debts,  and  invest  the  surplus  in  such  manner  as  he 
night  deem  proper  to  yield  an  income  for  the  support  of  his 
^family. 

'  These  documents  were  very  voluminous,  and  no  more  of  any 
of  them  has  been  stated,  than  was  deemed  indispensable  to  an 
understanding  of  the  points  decided. 

On  the  26th  of  January,  1817,  by  virtue  of  executions  issued  on 
judgments  docketed  against  T.  B.  Clarke  in  1814  and  1816,  the 
sheriff  sold  his  right,  title  and  interest  in  and  to  the  lot  in  ques" 
Cion,  to  John  Wallis  and  Henry  Simmons,  each  being  a  plaintiff 
in  one  of  the  judgments.  At  the  request  of  Clarke,  they  conveyed 
the  lot  on  the  19th  of  April,  1817,  to  James  A.  Hamilton,  for  his 
benefit. 

On  the  16th  of  October,  1818,  T.  B.  Clarke,  describing  him- 
self as  one  of  the  devisees  of  Mrs.  Mary  Clarke,  and  Mr.  Hamil- 
ton as  a  master  in  chancery  and  as  trustee  for  T.  B.  Clarke,  exe- 
cuted a  mortgage  of  the  Broadway  lot  to  Jonas  Mapes  and  James 
Oakley,  to  secure  the  payment  of  ^1000  with  interest  in  one 
year,  according  to  T.  B.  Clarke's  bond  of  the  same  date  to 
Mapes  and  Oakley.  The  mortgage  recited  Mrs.  Clarke's  devise 
in  trust,  and  that  by  virtue  of  divers  aces  of  the  legislature  and 
orders  of  the  Court  of  Chancery,  T.  B.  Clarke,  with  the  assent  of 
a  master  in  chancery,  was  authorized  to  mortgage  the  premises. 
Mr.  Hamilton's  approval  as  master,  was  indorsed  upon  the  mort- 
age- 

On  the  next  day,  a  like  mortgage  in  every  respect,  on  the  same 

lot,  was  executed  by  T.  B.  Clarke  and  Mr.  Hamilton  to  David  S« 
Kennedy,  to  secure  Clarke's  bond  for  $3600,  with  interest,  pay- 
able in  one  year  from  its  date.  This  mortgage  was  approved  in 
like  manner  by  Mr.  Hamilton  as  master. 
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The  consideration  of  the  bond  and  mortgage  to  Mapes  and 
Oakley,  is  examined  in  detail  in  the  opinion  of  the  eonit  It 
aufllces  here  to  state,  that  it  was  for  their  account  against  Clarke 
as  bis  tailors,  including  some  clothing  for  his  children;  for 
Baoney  lent  to  him  in  small  sums ;  and  for  clothing,  money  aad 
their  note,  furnished  to  him  the  fall  and  winter  after  the  securi- 
lies  were  given.  The  evidence  respecting  the  consideration  of 
the  mortgage  to  Mr.  Kennedy  was  not  distinct.  It  appeared  thai 
he  received  it  for  a  debt,  or  part  of  a  debt,  due  to  him  from  a  firm 
styled  Bleecker  &  Lefferts,  and  that  T.  B.  Clarke  had  some 
tmnsactions  with  that  firm  which  induced  him  to  execute  the 
mortgage.  In  Mr.  Kennedy's  answer  to  the  foreclosure  bill  pres- 
ently mentioned,  he  stated  that  Clarke  owed  the  amount  to 
Bleecker  and  Lefierts  for  money  lent 

In  the  latter  part  of  the  year  1819,  Mapes  and  Oakley  filed 
their  bill  in  the  Court  of  Chancery  to  foreclose  the  mortgage 
executed  to  them  by  T.  B.  Clarke  and  Mr.  Hamilton.  They 
stated  the  indebtedness  of  Clarke  to  them,  (as  is  fully  noticed  in 
the  opinion  of  the  court,)  and  the  defendants  named  in  their  bill 
were  T.  B.  Clarke  and  Messrs.  Hamilton  and  Kennedy.  At  that 
time  Clarke  had  children  living,  viz.  the  three  who  are  coroirfaiii- 
ants  in  this  suit,  and  Clement  who  was  his  eldest  child,  and  who 
was  then  under  age,  and  who  died  in  1822  or  1823,  during  the 
life  of  his  father. 

Mr.  Kennedy  answered  the  bill,  setting  up  his  junior  mort* 
gage,  and  Mr.  Hamilton  answered  claiming  the  suiplus,  if  any 
there  should  be,  as  tlie  trustee  of  T.  B.  Clarke.  The  latter  did 
not  enter  his  appearance  in  the  suit. 

On  the  24th  of  January,  1820,  a  decree  of  foreclosure  and  sale 
was  entered  in  Mapes  and  Oakley's  suit  which  recited  the  report 
of  a  master  finding  the  whole  amount  of  the  respective  mort- 
gages to  be  due  to  the  complainants  and  to  Mr.  Euennedy.  It 
also  recited  that  the  cause  was  heard  on  the  consent  of  the  de- 
fendant's solicitors  and  their  waiver  of  notice  of  hearing.  The 
decree  directed  the  payment,  first  of  the  costs  of  all  the  parties^ 
next  the  debt  to  Mapes  and  Oakley,  then  the  debt  to  Mr.  Kennedy, 
and  the  residue  of  the  proceeds,  if  any,  to  Mr.  Hamilton  as  trustee 
for  the  benefit  of  T.  B.  Clarke. 
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The  lot  in  Broadway  was  sold  by  a  master  of  the  court  under 
this  decree,  on  the  8th  day  of  March,  1820,  to  Moses  Field,  for 
IM060.  At  that  time  it  was  still  in  the  occupation  of  Sinclair 
under  his  lease,  who  claimed  the  right  lohold  it  till  May  1, 1634| 
and  that  the  rent  was  discharged.  The  master  at  the  sale,  an- 
nounced the  existence  of  the  leases,  and  that  the  sale  would  be 
subject  to  the  same.  The  lot  in  fee  in  possession,  was  worth 
about  $9000  at  the  time  of  the  sale. 

The  counsel  of  Mr.  Field  suggested  doubts  as  to  the  authority 
of  T.  B.  Clarke  to  execute  a  mortgage  of  the  premises,  and  he 
declined  to  complete  his  purchase.  The  master  conducting  the 
sale,  thereupon  made  a  special  report  to  the  court  dated  March 
3Ist,  1820,  setting  forth  the  sale  and  that  Mr.  Field  refused  to  ac- 
cept a  deed  and  pay  his  bid,  because  he  was  adTi9ed  that  T.  B. 
Clarke  was  not  authorized  to  mortgage  the  lot  in  Broadway,  and 
therefore  the  title  under  the  sale  would  not  be  good ;  but  when- 
ever the  court  should  decree  that  he  had  a  right  to  mortgage  the 
lot,  and  that  a  sale  under  the  decree  would  give  a  good  and  valid 
title  to  Mr.  Field,  he  was  ready  and  willing  to  complete  his  pur- 
chase. With  this  report  a  written  stipulation  was  laid  before  the 
chancellor,  signed  by  t\f.e  solicitors  for  Mapes  and  Oakley  and  Mr. 
Field,  to  the  effect  that  the  question  as  to  the  validity  of  the  title 
to  the  premises  should  be  submitted  to  the  Chancellor,  with  a  ques- 
tion as  to  interest  on  the  bid.  Upon  these  papers  the  Chancellor 
made  an  order  in  the  suit  dated  April  4th,  1820,  reciting  the  sub- 
mission of  the  question  on  the  master^s  report  by  the  respective  so- 
licitors, and  ordering  Mr.  Field  to  perfect  his  purchase  and  accept 
a  deed  of  the  lot.  Mr.  Field  accordingly  paid  the  amount  of  his 
bid,  and  received  a  master's  deed  of  the  Broadway  lot,  bearing 
ilate  March  8th,  1820.  This  deed  recited  or  referred  to  the  will 
of  Mary  Clarke,  and  the  several  acts  of  the  legislature  and  orders 
founded  thereon  which  have  been  heretofore  mentioned.  The 
proceeds  of  the  sale  were  applied  as  directed  in  the  decree. 

Soon  after  he  received  his  deed  from  the  master,  Mr.  Field  com- 
menced an  action  of  ejectment  in  the  Supreme  Court  against 
Sinclair,  to  recover  the  possession  of  the  lot  in  question,  on  the 
ground  that  his  leases  were  invalid,  and  after  a  long  and  expen- 
sive litigation,  in  the  course  of  which  Sinclair  removed  the  cause 
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to  the  court  of  last  resort,  Mr.  Field  finally  recovered  die  premi- 
ees;  and  he  was  put  into  actual  possession  on  the  19th  of  Apriiy 
1827.  See  the  ejectment  suit  reported,  Sinclair  ▼.  Jackson^  ex 
dem.  Fieldj  (8  Cowen's  R.  643,)  on  its  decision  in  the  Court  for 
the  Correction  of  Errors. 

Within  a  year  or  two  after  obtaining  the  possession,  Mr.  Field 
removed  the  old  buildings,  and  erected  on  the  lot  a  very  large 
and  valuable  store,  at  an  expense  of  l|12,000  to  tl5,0U0,  which 
rented  for  from  $3000  to  $3300  annually  from  1830,  to  the  hear- 
ing of  the  cause ;  at  which  time  the  property  in  fee  was  estimated 
to  be  worth  from  $36,000  to  $40,000. 

Mr.  Field  died  in  November,  1833,  having  devised  all  his  real 
and  personal  estate  to  his  executors,  in  trust,  to  receive  the  rents, 
income  and  profits,  and  to  dispose  of  the  whole  as  therein  ex- 
pressed. His  seven  children  were  his  principal  devisees  and 
legatees  under  the  will,  and  they  were  all  infants  when  the  an- 
swers were  put  in  in  this  cause.  Mr.  Field,  and  his  executors 
after  his  death,  received  the  rents  and  profits  of  the  Broadway 
lot,  from  the  time  of  his  entry,  until  the  hearing  of  the  cause. 

T.  B.  Clarke  died  intestate  on  the  first  day  of  May,  1826,  and 
his  only  children  who  survived  him,  wejre  the  three  named  as 
complainants.  All  his  children  who  died  before  him,  were  intes- 
tate and  left  no  issue. 

Of  his  surviving  children,  Catharine  became  of  age  on  the  6th 
of  June,  1828,  and  her  marriage  with  Mr.  Williamson  took  place 
May  10th,  1827.  Isabella  became  twenty-one  years  of  age  on 
the  11th  of  June,  1830,  and  she  was  married  after  that  event  to 
Mr.  Cochran.  Bayard  Clarke  attained  his  majority,  on  the  17th 
of  March,  1836. 

The  bill  charged  that  the  mortgages  to  Mapes  and  Oakley 
and  to  Kennedy,  were  not  conformable  to  the  acts  of  the  legisla- 
ture or  to  the  orders  of  the  court,  and  were  void ;  and  that  Mr. 
Field  by  the  recitals  in  his  deed  had  constructive  if  not  actual 
notice  thereof. 

That  the  decree  of  foreclosure  and  sale  had  no  force  or  efiect 
whatever  upon  the  complainant's  right  and  title  in  the  lot  in  ques- 
tion ;  and  that  Field  was  cognissant  of  the  wrongful  acts  of  T. 
fi.  Clarke  in  the  premises. 
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The  bill  prayed  for  an  account  of  the  rents  and  profits  of  the 
lot,  and  after  discharging  all  just  allowances  and  what  if  any- 
thing was  justly  chargeable  on  the  two  mortgages,  for  payment 
of  the  balance.  And  for  leave  to  redeem,  if  the  rents  proved  to 
be  insufficient ;  and  for  a  sukrender  and  conveyance  of  the  lot  to 
the  complainants ;  and  for  general  relief. 

The  infant  defendants  put  in  a  general  answer  by  their  guar- 
dian ad  litem.  The  executors  of  Mr.  Field  answered  at  large. 
They  insisted  on  the  validity  of  the  mortgages  and  of  the  regu- 
larity of  the  foreclosure  and  sale.  That  Field  had  no  notice  of 
any  of  the  frauds  and  irregularities  and  defects  charged  in  the  bill. 
That  he  was  a  purchaser  in  good  faith  without  notice,  for  a 
valuable  consideration  fuUy  paid.  That  he  purchased  un- 
der a  decree  of  the  Court  of  Chancery,  and  was  compelled  to 
take  the  title  by  a  special  order  of  the  court  adjudging  it  to  be  a 
valid  title.  And  that  his  possession  and  that  of  his  executors  had 
been  adverse  to  the  complainants  from  its  commencement  All 
these  matters  were  insisted  upon  as  a  bar  to  the  suit  The  exe- 
cutors also  insisted  upon  the  lapse  of  time  as  a  bar,  and  also  set  up 
the  ten  years  limitation  of  suits  in  equity,  contained  in  the  revised 
statutes.  Also  that  there  could  be  no  partial  redemption^  and 
that  all  the  complainants  except  Bayard  Clarke,  were  barred  by 
lapse  of  time  and  the  statute.  They  denied  t^eir  liability  to  ac- 
count at  all  for  the  rents  and  profits,  and  insisted  that  in  no  event 
ought  they  to  account  for  more  than  six  years  preceding  the  com- 
mencement of  the  suit. 

The  cause  was  heard  on  the  pleadings,  proofs  and  documen- 
tary evidence. 

David  Dudley  Fields  for  the  complainants. 

John  Jay  and  George  Woody  for  the  defendants. 

Mr.  Field,  made  the  following  points. 

I.  The  complainants  are  entitled  to  come  into  this  court  for 
relief,  either  as  persons  interested  in  the  subject  of  the  orders 
heretofore  made  in  this  court,  or  as  the  owners  of  the  equity  of 
redemption  of  the  mortgaged  premises.    (1  Hoff.  Ch.  Pr.  420;  • 
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Uadd.  28 ;  Mitford's  PL  93,  92  and  notes ;  1  Barb.  Ch.  Pr.  834 ; 
8  ibid.  211.) 

II.  The  mortgages  to  Mapes  and  Oakley  and  to  Kennedy  were 
invalid  for  the  following  reasons : 

1.  The  acts  of  the  legislature  under  which  they  were  given 
were  unconstitutional.  {Jones  v.  Perry f  10  Yerger,  69 ;  Tuyhr 
V.  Porter,  4  HUl,  140.) 

2.  The  orders  of  the  Court  of  Chancery  were  not  in  conform- 
ity to  the  acts.  (Cochran  v.  Van  Surlay,  16  Wend.  442,  444  to 
446 ;  S.  C.  20  Wend.  373,  374,  378 ;  3  Atk.  712 ;  2  J.  C.  R.  246, 
400 ;  Bloom  v.  Burdick,  1  Hill,  130 ;  Waldron  v.  Macomb,  iUL 
111.) 

3.  The  mortgages  were  not  in  pursuance  of  the  orders. 
(Cochran  v.  Van  Surlay,  20  Wend.  387,  per  Yerplanck,  Sen»> 
tor.) 

III.  If  the  mortgages  were  not  actually  null  and  void,  they 
were  so  far  an  abuse  of  the  authority  of  the  court  and  subversiTe 
of  the  complainants  rights,  that  this  court  will  now  review  the 
whole  transaction,  and  will  restore  the  property  to  the  comjdain- 
ants  on  payment  to  the  defendants  of  what  their  ancestor  paid 
with  interest.  (Yerplanck,  Senator,  in  20  Wend.  386 ;  Oifferd 
T.  Hart,  1  Sch.  &  Lef.  386 ;  Cruise's  Digest,  tit.  33,  i  49  and  63.) 

lY.  If  the  mortgage  was  valid,  the  complainants  not  being 
parties  to  the  foreclosure,  are  not  foreclosed,  and  may  now  re- 
deem, in  the  common  course.  (Story's  Eq.  PI.  176, 182, 187; 
Calvert  on  Parties,  181 ;  Calverley  v.  Phelp,  6  Madd.  229 ; 
Wilton  V.  Jones,  2  Y.  &;  Coll.  New  Cases,  224 ;  Belm  v.  Hiordy, 
2  B.  Monroe's  R.  232 ;  Eagle  Ins.  Co.  v.  Campbell,  2  Edw. 
127 ;  Kortriffht  v.  Smith,  3  Edw.  402 ;  Rogers  v.  Rogers,  3 
Paige,  379  ;  Nodine  v.  Qreenfield,  7  ibid.  644.) 

Y.  The  complainants  have  not  lost  their  rights  by  time. 

1 .  They  are  in  time  at  any  period  within  twenty  years  after 
Field  got  possession,  which  was  in  1827. 

2.  The  revised  statutes  do  not  apply  to  this  case,  their  rights 
having  accrued  previously. 

3.  If  the  revised  statutes  did  apply,  twenty  years  would  still 
be  the  limitation  because  the  remedies  axe  concurrent  at  law  and 
in  equity. 
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4.  If  the  remedies  were  not  concurreDt,  and  the  limitation 
were  ten  years,  the  bill  was  in  time,  because  the  youngest  child 
became  of  age  in  1836,  and  the  sutute  did  not  begin  to  run  till 
aM  came  of  age. 

5.  Even  if  it  were  otherwise,  and  the  statute  began  to  run 
against  each  as  he  became  of  age,  the  youngest  is  in  time,  and 
may  redeem  the  whole  property. 

(Under  the  fifth  general  point,  the  counsel  referred  to  2  R.  S. 
301,  303,  i  62 ;  Blaush.  on  Lim.  66  to  67 ;  Maare  v.  Cable^  1  J. 
C.  R.  386 ;  Blake  v.  Foster,  2  Ball  d&  B.  387 ;  Burke  v.  Lynch, 

2  ibid.  426 ;  Da$h  v«  Van  Kleeek,  7  Johns.  R.  493 ;  SacktU  v. 
Andross,  6  Hill,  334,  per  Bronson,  J. ;   Van  Hook  v.  Whillock, 

3  Paige,  409 ;  Henrp  v.  Stme,  3  Beavan,  366 ;  Calv.  on  Parties, 
11,  and  note  3 ;  Morse  v.  Hopey,  9  Paige,  167 ;  Brinckerhoff  v. 
Laming,  4  J.  C.  R.  66 ;  Western  Ins,  Co.  v.  Eagle  Fire  Co. 
I  Paige,  284 ;  Mitf.  PI.  179, 180 ;  Davies  v.  Quarterman,  4  Y. 
&  Coll.  267.) 

Mr.  Jay,  for  the  defendants,  made  the  following  points  : 

I.  The  decree  in  the  suit  on  the  mortgage  was  binding  upon 

the  children  of  Clarke,  and  barred  their  rights  in  the  equity  o[ 

redemption,  they  being  foreclosed  thereby. 

1.  Clarke  held  the  entire  legal  and  equitable  estate  in  fee  in 
himself  for  his  own  benefit,  in  respect  to  his  estate  for  life  and 
his  contingent  remainder  in  fee,  and  for  the  benefit  of  the  chil« 
dren  to  the  extent  of  their  contingent  possibility  in  fee. 

2.  The  children  had  no  estate  either  legal  or  equitable,  vested 
or  contingent,  but  only  a  possibility,  the  whole  legal  and  equita- 
ble estate  being  in  Clarke  the  assignee  of  the  trustees. 

3.  Clarke  as  the  father  and  natural  guardian,  and  as  special 
guardian  under  the  statute  under  the  special  supervision  of  the 
Chancellor,  had  such  a  managejBent  and  direction  of  the  rights 
of  the  children  as  sufiiciently  to  represent  them  in  equity,  where 
parties  may  be  dispensed  with  if  convenient  or  unnecessary  to 
produce  them,  and  especially  in  a  suit  where  the  special  rights 
and  equities  of  the  trustee  and  minors  are  not  brought  in  ques- 
tion* 

.    II.  The  acts  of  the  legislature  in  question  \i  ere  constitutional 
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and  valid,  being  designed  to  apply  the  contingent  rights  of  the 
infants  to  their  maintenance  and  support.  {Cochran  ▼.  Van  Svr-- 
lay,  20  Wend.  366.) 

III.  The  orders  in  chancery  under  which  the  mortgages  were 
given,  were  in  substantial  conformity  with  the  acts^  (20  Wend. 
376,  378,  per  Chancellor.) 

IV.  There  being  no  collusion  proved  between  Field,  the  pur- 
chaser, and  the  parties  to  the  foreclosure  suit,  the  court  will  not 
inquire  collaterally  into  the  merits  of  that  suit,  or  of  the  mortga- 
ges  on  which  it  was  founded.  (20  Wend.  386,  per  Verplauck, 
Senator;  2  Story's  Eq.  Jnrisp.  i  1124,  1126;  Milf.  PL  163; 
Calv.  on  Part.  19,  20 ;  Drew  v.  Hardy,  6  Price,  319 ;  4  Kent 
Comm.  186;  Story  Eq.  PI.  88;  Day  ell  v.  Champness,  1  Eq. 
Ca.  Abr.  40<^  pi.  4 ;  3  Madd.  246 ;  1  Barb.  Ch.  Pr.  86 ;  2  Paige, 
304,  306;  20  Wend.  387;  2  Story's  Eq.  Jur.  §  1718;  Dae  v- 
Provost,  4  Johns.  R.  66 ;  Dougl.  R.  776 ;  1  Cruise's  Dig.  603, 
tit.  12,  ch.  2,  §  31 ;  Stanley  v.  James,  16  Wend.  238,  239;  1 
Preston  on  Abstr.  75,  76,  77.) 

V.  If  there  hod  l^een  any  misapplication  of  the  funds  raised 
by  the  mortgages,  or  of  such  parts  of  them  as  sprung  out  of  the 
contingent  rights  of  the  infants  and  were  applicable  to  their 
maintenance,  the  purchaser  under  the  decree  is  protected  against 
it,  and  this  court,  in  the  absence  of  fraud  and  collusion  on  the 
part  of  the  purchaser,  will  not  look  behind  the  decree. 

yi.  If  the  court  could  look  behind  the  decree  as  between  other 
parties,  it  will  not  as  against  Field  and  those  claiming  under  bim^ 
as  a  purchaser  for  a  valuable  consideration  without  notice. 

YII.  Two  of  the  children  are  barred  by  the  statute  of  limita- 
tion prescribed  in  the  revised  statutes  which  is  prospective  and 
applies  to  their  case. 

VIII.  In  respect  to  the  other  child,  the  statute  runs,  except  as 
to  his  part  as  tenant  in  common. 

Mr.  Wood,  referred  to  the  following  authorities : 
'    As  to  the  power  of  the  court  under  the  acts  of  the  legislature, 
(20  Wend.  374,  378.)    That  the  children  of  T.  B.  Oarke  bad 
only  a  possibility,  during  his  life,  and  not  a  vested  interest  or 
right;  I  Preston  on  Estates,  76;  LampeV$  Case,  (10  Coke, 
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46 ;)  Pelhtreau  v.  Jaekson^  (11  Wend.  120 ;  and  2  Maule  &  S* 
165,  there  cited ;)  Moore  v.  Lyona^  (25  Wend.  119.)  Ou  the 
question  of  parties  in  the  foreclosure  suit,  Nodine  v.  Greenfield^ 
(7  Paige,  648 ;)  Yeates  v.  Hamhlin,  (2  Atk.  237,  238 ;)  Story's 
Eq.  PL  ^  108»  110,  170,  227;  2  Story's  Eq.  Jur.  {1067;  WeU- 
beloved  v.  Jonesj  (1  Sim.  &  St.  43 ;)  and  the  decree  and  order  to 
complete  the  sale  in  the  foreclosure  suit  On  the  lapse  of  time 
and  the  statute  of  limitations,  2  R.  S.  301,  302, }  62 ;  Ogden  v. 
Asiorj  (MS.  case  before  V.  C.  McCoun;)  and  as  to  cumulative 
disabilities,  Bradsireet  y.  Clark,  (12  Wend.  676 ;)  Jackson  y. 
Johneoitj  (5  Co  wen,  74;)  Demarest  v.  Wjfnkoop,  (3  J.  C.  IL 
136.) 

Mr.  Field,  in  reply,  referred  to  Waison  v.  Spenee,  (20  Wend* 
260 ;)  Cruise's  Digest,  title  16,  chap.  1,  i  35,  36,  41,  and  Fearne, 
there  cited  ;  Jackson  v.  IValdron,  (13  Wend.  178,  195;)  Moore 
▼.  Lyons,  (25  ibid.  119;)  Doe  v.  Noel,  (1  Maule  A  S.  327;) 
Story's  Eq.  PI.  193,  197,  207,  209 ;  Lewin  on  Tnists,  610 ;  2 
2  Store's  Eq.  Jur.  ^  1254  to  1266,  1124  to  1133;  Haynesv. 
Beach,  (3  J.  C.  R.  459.) 

The  Assistant  ViceChancrllor. — ^There  is  no  doubt  but 
that  the  decree  of  this  court  upon  the  foreclosure  of  the  mortgage 
of  Mapes  and  Oakley,  is  final  and  conclusive  upon  the  complain- 
ants, not  only  as  to  the  validity  of  that  mortgage,  but  as  to  their 
right  to  redeem  the  lands  in  question,  if  they  were  properly  re- 
presented in  the  foreclosure  suit. 

They  were  all  in  being  before  that  mortgage  was  executed,  but 
neither  of  them  was  made  a  party  defendant  in  the  suit;  and 
Clement  the  eldest  child  of  Thomas  B.  Clarke,  who  survived  till 
after  the  sale  under  the  mortgage,  was  also  omitted  in  the  pro- 
ceedings for  its  foreclosure. 

It  is  contended  by  the  defendants,  that  it  was  unnecessary  to 
make  the  children  of  Thomas  B.  Clarke  who  were  then  in  esse, 
parties  to  the  suit  upon  Mapes  and  Oakley's  mortgage,  for  two 
Teasons.  First,  because  at  that  time  the  children  had  no  estate 
or  interest  in  the  lands,  either  legal  or  equitable,  vested  or  con<- 
tingeut.    They  had  a  mere  possibility,  to  the  effisct  that  if  they 
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•bonid  survive  their  fattier,  they  might  beeome  entitled  to  the 
property  in  common  with  all  hie  surviving  issue. 

S-iCond.  If  the  children  had  an  interest,  they  wewe  sufficiently 
represented  in  the  suit  by  their  father,  who  was  their  trustee  and 
clothed  with  the  legal  title,  and  who  was  in  eiiect  their  special 
guardian,  under  the  statutes  and  the  orders  of  this  dourt  |HOTid* 
ing  for  the  disposition  of  the  property. 

On  the  other  hand,  the  complainants  insist  thatthediildreoof 
Clarke,  as  they  were  respectively  born,  took  vested  remainders 
in  fee,  and  were  indispensable  parties  to  any  suit  which  sought 
to  cut  off  their  equity  of  redemption  or  affect  their  rights  in  the 
mortgaged  premises. 

Before  entering  upon  the  consideration  of  these  vital  questions, 
1  will  advert  to  the  defendants  claim  that  they  were  before  the 
Chancellor  and  were  decided  by  him  in  the  fonclosure  suit  and 
upon  the  motion  to  compel  Mr.  Field  to  complete  his  purchase 
made  at  the  master's  sale.  The  decree  itself  certainly  furnishes 
no  ground  for  this  claim.  Clarke  suffered  the  bill  to  be  taken 
as  confessed,  and  the  decree  was  taken  ex  parte  against  theothor 
defendants,  whose  solicitor  waived  notice  of  hearing.  The  court 
did  nothing  farther  than  to  direct  such  a  decree  to  be  entered  as 
the  bill  of  complaint  called  for.  No  legal  point  or  position  was 
presented  for  its  consideration. 

The  order  directing  Mr.  Field  to  complete  the  sale  was  made 
npon  tlie  master's  report  setting  forth  the  sale,  and  his  refusal  to 
4:om|^lete  upon  the  ground  of  his  being  advised  by  counsel  that 
Clarke  was  not  authorized  to  mortgage  the  premises  and  there- 
fore the  title  under  the  decree  would  not  be  good.  The  report 
also  stated  Mr.  Field's  willingness  to  complete  his  purchase  upon 
the  court's  decreeing  that  Clarke  had  such  authority  and  that 
the  sale  would  give  a  good  and  valid  title.  The  master's  report 
was  submitted  to  the  Chancellor,  and  the  only  evidence  of  his 
•decisioO,  is  the  order  directing  Mr.  Field  to  complete  the  sale. 

I'he  question  of  parties  was  not  brought  up  by  the  report,  al- 
though from  the  form  of  the  proceeding  it  is  manifest  that  the 
•report  and  order  were  an  amicable  proceeding.  And  there  is  m 
evidence  that  this  questiou  was  presented  to  the  ChaocelkNr,  or 
^as  thought  of  by  the  purchaser  or  his  legal  advisers. 
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The  report  bean  date  in  New  York  on  tbo  Stat  of  March,  and 
the  order  thereon  was  made  at  Albany  on  the  4th  of  April,  1820. 
It  is  quite  impossible,  undw  all  these  circumstances,  to  assume 
that  the  Chancellor  decided  upon  that  occasion,  the  question  of 
parties  which  is  now  before  the  court ;  however  desirous  the  court 
may  be  to  uphold  a  title  purchased  under  its  decrees. 

f .  My  first  inquiry  therefore  is,  what  was  the  estate,  interest 
or  right,  which  the  children  of  Thomas  B.  Clarke  had  in  the 
property  in  controversy,  at  the  time  of  the  foreclosure  of  Mapes 
and  Oakley's  mortgage? 

Before  that  period,  the  legal  title  had  been  divested  from  the 
trustees  named  in  Mrs.  Clarke's  will,  and  for  the  present  f  will 
assume  that  it  was  then  vested  in  Thomas  B.  Clarke  and  James 
A.  Hamilton ;  the  latter  having  an  estate  for  the  life  of  Clarke  in 
trust  for  him,  and  Clarke  himself  having  the  legal  remainder  in 
fi»e,  in  trust  for  his  children  who  should  be  living  at  his  death, 
and  absolutely  for  his  own  benefit  if  he  died  leaving  no  issue  ii v» 
ing. 

In  the  case  of  Cochran  v.  Van  Surlay^  (20  Wend.  366,)  in  the 
Court  for  the  Correction  of  Errors,  the  legality  of  Clarke's  con- 
veyance of  certain  lands  held  under  the  will  of  Mrs.  Clarke  and 
Bold  under  the  statutes  of  the  state  and  the  order  of  the  (yourt  of 
Chancery  which  form  so  large  a  portion  of  this  case,  was  brought 
before  the  former  court.  In  the  prevailing  opinion  delivered  by 
the  Chancellor  in  that  case,  he  says  that  the  children  of  T.  B. 
Clarke,  in  existence  at  the  time  those  orders  were  made,  had  a 
vested  remainder  in  the  estate  after  his  death,  subject  to  open  and 
let  in  after  born  children,  and  liable  ta  be  divested  by  the  death 
of  the  children  during  the  lifetime  of  their  father.  He  also  said 
in  effect,  that  the  interest  of  such  after  born  children  was  a  conh 
tingent  interest  until  they  came  into  existence. 

In  my  view  of  the  case  of  Cochran  v.  Van  Surlay^  this  con- 
struction of  the  will  made  by  the  Chancellor,  was  material  to 
the  decision  in  that  cause,  and  is  therefore  an  authority  binding 
upon  me.  He  said  distinctly,  that  if  the  rights  of  any  after  bom 
children  had  been  presented  in  that  suit,  the  validity  of  the  acts 
of  the  legislature  in  reference  to  such  rights,  would  be  doubtful. 
If  the  rights  of  the  children  then  in  being,  were  a  possibility  and 
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a  mere  contingency  as  is  now  argned,  I  do  not  perceive  how  the 
legislature  could  authorize  the  lands  to  be  sold  so  as  to  bind  them 
or  those  who  upon  their  death  before  the  possibility  became  re- 
ality, should  succeed  to  the  estate  ;  any  more  than  it  could  an* 
thorize  the  sale  as  to  the  possible  rights  of  children  of  Clarke  who 
might  be  born  kfter  the  passage  of  the  acts.  And  therefore  it 
seems  that  in  order  to  uphold  the  legislation  in  question,  the 
Chancellor  and  the  court  of  last  resort,  must  necessarily  have  de- 
termined that  the  children  then  in  being,  had  vested  interests 
which  the  legislature  could  direct  to  be  sold  for  their  support 
and  maintenance.  When  that  case  was  before  the  Supreme 
Court,  (C/ar/rev.  Van  Surlay,  16  Wend.  436,)  the  now  Chief 
Justice  said  it  was  conceded  on  the  argument,  that  the  children 
took  a  vested  remainder  in  fee  in  the  land,  and  in  his  decision  he 
took  that  to  be  a  correct  exposition  of  the  will. 

This  strengthens  the  conclusion  that  the  conrt  of  last  resort 
sustained  the  sale  made  by  Clarke  which  was  then  in  contro- 
versy,  on  the  ground  that  the  right  of  his  children  in  existence 
at  the  time  of  the  sale  was  a  vested  remainder. 

The  Chancellor's  construction  in  subsequent  cases,  accords 
with  his  opinion  in  Cochran  v.  ^'an  Snrlay. 

Thus,  in  Nodlne  v.  Greenfield^  (9  Paige,  544,)  the  devise  was 
to  the  widow  for  life,  and  aftar  her  death  to  the  children  of  A.  R. 
who  should  be  living  at  her  death,  and  the  issue  of  such  as  should 
have  died ;  and  in  default  of  such  children  or  issue  then  living, 
then  over  to  A.  R.,  and  if  he  were  dead,  then  to  the  testator's  next 
of  kin.  The  Chancellor  decided  that  the  six  children  of  A.  R. 
hving  at  the  testator's  death,  took  vested  remainders  in  fee,  sub* 
ject  to  open  and  let  in  after  bom  children  of  A.  R.,  and  subject  to 
be  divested  by  death  during  the  lifetime  of  the  widow.  And  in 
effect,  he  decided  that  the  after  born  children  took  vested  remain^ 
ders  when  they  were  born  respectively. 

In  De  Peysler  v.  Clendining^  (8  Paige,  296,)  the  testator 
vested  the  property  in  trustees,  and  ader  giving  a  life  interest  to 
his  wife,  and  similar  interests  subject  thereto  to  his  re<(pective 
children,  directed  the  capital  of  the  respective  shares,  upon  the 
death  of  the  children,  to  go  to  their  issue ;  and  if  either  o£  the 
children  died  without  issue,  their  shares  should  go  to  the  surri* 
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▼ors.  In  his  opinion,  the  Chancellor  says,  <<  the  children  of  Mrs. 
H.  and  of  James  C.  (who  were  two  of  the  trastee's  children,) 
who  are  now  in  existence  have  vested  remainders  in  the  capi* 
tal  of  the  shares  of  their  parents,  subject  to  open  and  let  in  after 
born  children;  and  subject  also  to  be  wholly  diyested  by  an 
entire  failure  of  issue  at  the  death  of  their  parents  respectively." 

In  Moore  v.  Lyons^  (26  Wend.  119, 144;)  the  devise  was  to 
Mary  for  life,  and  from  and  after  her  death  to  her  three  dangh<* 
ters,  or  to  the  survivors  or  survivor  of  them,  their  or  her  heira 
and  assigns  forever.  The  Chancellor  in  commenting  upon  it, 
remarks,  that  where  a  remainder  is  so  limited  as  to  take  eflbct 
in  possession,  if  ever,  immediately  on  the  determination  of  a 
particular  estate,  which  is  to  determine  by  an  event  which 
must  unavoidably  happen  by  the  efflux  of  time,  the  remainder 
vests  in  interest  as  soon  as  the  remainderman  is  in  esse  and  as* 
certained ;  provided  nothing  but  his  own  death  before  the  deter- 
mination of  the  particular  estate,  will  prevent  such  remainder 
from  vesting  in  possession :  yet  if  the  estate  is  limited  over  to  an* 
other,  in  the  event  of  such  death  before  the  particular  estate  de* 
termines,  his  vested  estate  is  subject  to  be  divested  by  that  event, 
and  the  interest  of  the  substituted  remainderman,  which  was  be* 
fore  either  an  executory  devise  or  a  contingent  remainder,  will  if 
he  is  in  esse  and  ascertained,  be  immediately  changed  into  a 
vested  remainder. 

This  language,  although  not  absolutely  necessary  to  the  de* 
cision  of  Moore  v.  Lyonsj  describes  precisely  the  estate  of 
Clarke's  children  at  the  period  of  the  foreclosure  of  Mapes  and 
Oakley's  mortgage.  Bayard  Clarke,  for  instance,  then  had  a  re* 
mainder,  which  would  take  effect  in  possession  if  ever,  at  his  fit- 
ther's  death,  an  event  certain  to  occur  by  the  efflux  of  time ;  and 
nothing  but  his  own  death  before  his  father's,  would  prevent  his 
remainder  from  vesting  in  possession.  Yet  that  contingency 
would  divest  his  estate  or  interest,  and  it  would  then  vest  in  his 
surviving  brothers  and  sisters. 

The  authority  of  the  Chancellor  as  thus  exhibited  in  the  cases 
which  1  have  cited,  must  control  in  this  branch  of  the  conrt,  nn- 
less^the  court  of  last  resort  has  decided  differently.  That  court, 
it  is  said  has  so  decided  in  the  cases  growing  out  of  the  will  of 
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Medcef  Eden.  {Jackson  v.  Waldron^  13  Wend.  178,  afiirouDg 
the  Stpreme  Court  in  Pelletreau  v.  Jackson^  11  ibid.  110.) 

The  decision  iu  Jackson  v.  Waldrtm^  even  if  the  Eden  will 
were  synonymous  in  its  terms  with  that  of  Mrs.  Clarke,  is  met  by 
that  of  the  same  court  in  Cochran  v.  Van  Surlayj  if  I  am  right 
in  my  observations  upon  the  latter. 

Bat  the  devise  in  the  two  wills  is  very  different  Eden's  will 
vested  a  qualified  or  determinable  fee  in  the  first  taker,  ( WalA- 
ran  v.  GHanini,  6  Hill,  601,)  and  the  gift  over,  was  an  executory 
devise.  Mrs.  Clarke's  will  gave  a  life  estate  to  the  first  takeri 
with  a  direct  remainder  in  fee  to  his  children  living  at  his  death. 
The  latter  as  they  came  in  esscj  became  invested  with  a  quali- 
fied fee  in  remainder,  like  that  given  iu  possession  to  the  two  sona 
of  Eden.  It  would  not  come  into  their  possession  till  Clarke's 
death)  and  was  defeasible  by  their  own  prior  deaths  respectively. 
On  the  latter  event,  the  executory  devise  in  Mra  darkens  will, 
arose  in  favor  of  the  substituted  remaindermen. 

With  this  brief  remark,  to  point  out  in  part,  the  difibrence  be- 
tween the  two  devisees,  I  will  next  attempt  to  show  that  the 
Chancellor's  construction  of  the  devise  to  the  children  of  Clarke 
is  the  true  one ;  and  that  if  I  err  in  supposing  his  opinion  ought 
to  control  my  decision,  yet  the  law  and  his  opinion  correspond. 

Tbo  circumstance  that  the  legal  title  is  given  to  trustees,  makes 
no  difference  in  the  construction,  and  need  not  be  again  men- 
tioned on  this  point 

A  vested  remainder,  is  one  by  which  a  present  interest  passes 
to  the  party,  though  to  be  enjoyed  in  future,  and  by  which  the 
estate  is  fixed  to  remain  to  a  determinate  perscm  after  the  par- 
ticular estate  is  spent  He  has  an  immediate  fixed  right  of  futme 
enjoyment. 

A  remainder  is  contingent,  when  it  is  limited  to  take  eflbct  on 
an  event  which  may  never  happen,  or  which  may  not  happen  till 
after  the  preceding  particular  estate  ends,  or  is  limited  to  a  per- 
son not  in  being  or  not  ascertained.  Now  in  this  case,  the  event 
was  certain,  for  T.  R  Clarke  was  certain  to  die.  The  person  was 
determinate^  as  soon  as  a  child  was  bom  to  him.  (See  J!>oe  v. 
Perry^  3  T.  R.  484.)  The  interest  in  remainder  was  doubthss 
contingent  as  to  the  children,  before  it  was  known  that  Clarke 
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would  have  issue.  The  unborn  children  bad  a  right  by  way  of 
springing  use,  and  it  was  until  their  birth,  a  possibility  only.  But 
wbenever  a  diild  is  bora  to  whom  a  remainder  has  been  previ- 
ously limited,  such  remainder  then  vests  in  the  child,  if  he  be 
certain  to  take  it  by  the  terms  of  the  gift  Each  child  of  Clarke 
was  certain  to  take,  unless  his  estate  should  be  afterwards  di- 
vested by  his  death  in  Clarke's  lifetime.  In  respect  of  that  lia- 
bility to  have  the  estate  defeated,  this  remainder  after  the  birth 
ai  a  child,  in  no  respect  differs  from  the  instances  so  common  in 
the  English  conveyances  and  devises,  of  an  estate  given  to  A. 
for  life ;  remainder  to  B,  for  life,  remainder  to  C.  for  life,  and  then 
to  D.  in  fee.  It  has  never  been  doubted  but  that  such  remain- 
ders to  B.  and  C.  are  vested. 

Yet  it  is  obvious,  that  the  death  of  either  B.  or  C.  in  the  life- 
time of  A.,  will  prevent  the  limitation  in  his  fiivor  from  ever  tak- 
ing effect  in  possession. 

It  is  the  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  to  become  vacant,  not  the  certainty  that  it  ever 
will  become  vacant  while  the  remainder  continues,  which  distin- 
guishes a  vested  from  a  contingent  remainder.  In  other  words, 
in  the  former  the  enjm/fnent  is  uncertain,  in  the  latter  the  right 
to  that  enjoyment 

Thus  in  this  case,  in  1820  there  was  no  certainty  that  Bayard 
Clarke  would  survive  his  father,  and  his  remainder  might  there- 
fore cease  before  the  possession  became  vacant.  This  was  no 
test  of  its  character^  But  at  that  very  time,  if  the  possession  had 
become  vacant  by  the  death  of  T.  B.  Clarke,  Bayard  C.'s  remain* 
der  had  a  present  capacity  to  take  immediate  efbct. 

Wherever  the  preceding  estate  is  limited  so  as  to  determine 
on  an  event  which  must  certainly  happen,  and  the  remainder  is 
so  limited  to  a  person  in  ease  and  ascertained,  that  the  preceding 
estate  may  by  any  means,  determine  before  the  expiration  of  the 
estate  limited  in  remainder ;  such  remainder  is  vested.  And  it  is 
only  where  the  event  which  is  to  be  the  termination  of  the  pre- 
ceding estate  is  such  as  may  never  happen,  or  the  remainderman 
is  not  in  eMe,  or  not  ascertained,  or  by  its  limitation  some  du* 
bious  event,  other  than  the  determination  of  the  preceding  estate, 
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19  required  to  give  it  a  capacity  to  take  effect ;  that  the  remainder 
is  contingent.    (2  Cruise,  271.) 

It  is  not  material  to  the  remainder's  vesting,  that  Clarke's  chil- 
dren might  not  survive  him.  To  prevent  its  vesting,  the  event 
must  be  one  which  will  not  certainly  happen  before  the  termi- 
nation of  the  particular  estate,  and  yet  must  arise  before  the 
remainder  takes  effect.  There  is  no  such  event  in^  this  limita- 
tion. 

Mr.  Preston  says,  when  a  remainder  is  limited  to  a  person  in 
esse,  and  ascertained,  to  take  effectby  words  of  express  limitation 
on  the  determination  of  the  preceding  particular  estate,  this  re- 
mainder is  most  clearly  and  unquestionably  vested. 

A  gift  by  remainder  to  a  person,  with  superadded  words  of 
contingency,  and  with  a  limitation  over  on  that  contingency, 
will  be  vested  and  not  contingent. 

I  derive  these  propositions  from  2  Cruise's  Dig.  260,  270,  271, 
Title,  Remainder,  chap.  1 ;  and  1  Preston  on  Estates,  64,  67,  70, 
73,  74. 

It  is  scarcely  possible  to  reconcile  all  the  decisions  that  have 
been  made  on  this  subtle  and  perplexing  subject. 

But  the  current  of  authority  in  favor  of  holding  the  remainder 
in  question  to  have  been  vested  in  the  issue  of  T.  B*  Clarke  as 
they  respectively  came  in  esse,  is  clear,  strong  and  uniform.  I 
will  cite  a  few  of  the  cases  bearing  upon  the  point 

In  Boraston^s  Case,  (3  Rep^  10,)  the  devise  was  to  two  persons 
for  eight  years,  remainder  to  the  executors  until  such  time  as 
Hugh  B.  should  accomplish  his  full  age  of  twenty-one  years,  and 
when  he  should  come  to  his  age  of  twenty-one  years,  then  the  tes- 
tator willed  that  Hugh  should  enjoy  it  to  him  and  his  heirs  forever. 
Hugh  B.  died  under  twenty-one ;  and  it  was  contended  that  the 
remainder  to  him  was  ccMitingent  on  that  event.  But  it  was  ad- 
judged to  be  a  vested  remainder,  to  take  effect  in  possession  at  the 
time  when  he  would  be  twenty-one. 

In  ParkhuTst  v.  Smith,  Lessee  of  Dermsr,  Willes  Rep.  327 ; 
(S.  C.  4  Bro.  P.  C.  406 ;  3  Atk.  135 ;)  the  limitation  was  to  A.  for 
ninety-nine  years,  if  he  so  long  lived,  and  after  his  death  or  the 
sooner  determination  of  that  estate,  then  to  trustees  daring  A.'s 
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life  to  preserve  contingent  remainders,  and  then  to  A.'s  first  son  in 
tail  male.  The  question  was  upon  the  legal  estate  in  the  tmstees, 
and  it  was  insisted  that  the  remainder  to  them  if  not  void  for  repug* 
nancy,  was  at  least  contingent,  because  it  could  not  arise  upon 
any  event  other  than  A.'s  surrender  or  forfeiture,  neither  of  which 
was  certain  to  happen.  It  was  held  by  the  King's  Bench,  and 
by  the  House  of  Lords  on  a  writ  of  error,  that  the  trustees  took  a 
vested  legal  remainder  in  the  estate. 

Lord  Chief  Justice  Willes  in  delivering  the  unanimous  opinion 
of  the  Judges  in  the  House  of  Lords,  declared  tiiat  there  were  but 
two  sorts  of  contingent  remainders  which  do  not  vest ;  Ist  Where 
the  person  to  whom  the  remainder  is  limited  is  not  in  esfe  at  the 
time  of  the  limitation.  2.  Where  the  commencement  of  the  re* 
mainder  depends  upon  some  matter  collateral  to  the  determina* 
tion  of  the  particular  estate. 

I  nuiy  observe  that  the  first  sort  mentioned  by  the  Ohief  Justice, 
are  no  longer  contingent  after  the  remaindermen  come  in  esse^ 
and  are  ascertained.  The  remainder  to  T.  B.  Clarke's  children 
therefore  falls  within  neither  class  of  contingent  remainders  as 
thus  defined.  The  persons  were  ascertained,  and  it  was  to  com- 
mence in  possession  on  the  determination  of  the  particular  estate, 
and  upon  no  other  matter  or  event. 

Our  Supreme  Court,  in  Doe  v.  Provoost,  (4  Johns.  61,)  held 
that  a  devise  to  a  daughter  for  life,  and  immediately  after  her 
death,  to  such  children  as  she  should  have  lawfully  begotten  at 
the  time  of  her  deaths  conferred  a  vested  remainder  in  fee  on 
the  children  who  were  living  at  the  testator's  death,  subject  to 
open  for  the  benefit  of  children  of  the  daughter  who  should  be 
bom  subsequently. 

Our  courts  thus  followed  the  law  as  settled  in  England  previ- 
ous to  the  revolution. 

Bromfield  v.  Growder,  (1  Bos.  &  P.  New  Rep.  313,)  is  a  lead- 
ing case  in  England,  on  this  subject,  after  the  decisions  there 
ceased  to  be  controlling.  It  was  twice  argued,  and  on  each  occa- 
sion most  ably,  and  by  counsel  of  the  highest  eminence.  It  came 
from  the  Rolls  for  the  opinion  of  the  Common  Pleas.  The  testa- 
tor devised  his  real  estate  to  his  wife  for  life,  and  then  to  J.  Rose 
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for  life  in  case  he  survived  her,  and  at  the  decease  of  both  or  the' 
longest  liver  of  them,  he  gave  all  his  estate  to  his  godson  John  D. 
Bromfield,  if  John  should  live  to  aitain  the  age  of  tweniy-me 
years^  but  in  case  he  died  before  he  attained  that  age,  and  his 
brother  Charles  B.  should  survive  him,  then  he  gave  the  estate 
to  Charles  if  he  lived  to  attain  twenty-one  and  ^ot  otherwise ;  and 
in  case  both  died  under  twenty-one,  then  he  gave  the  estate  to 
John  Yale  in  fee. 

The  widow  and  J.  Rose  died  while  John  D.  B.  was  under  the 
age  of  twenty-one  years,  who  thereupon  claimed  the  estates. 
The  heir  at  law  on  the  other  hand  insisted  that  the  remainders 
to  John  and  those  subsequent,  were  contingent,  and  because  of  the 
determination  of  the  particular  estates  before  the  contingency 
happened,  the  remainders  could  never  take  eflbct 

The  court  certified  unanimously  that  John  D.  Bromfield  todc 
a  vested  estate  in  fee  simple,  determinable  upon  the  contingency 
of  his  dying  under  the  age  of  twenty-one  years. 

The  Master  of  the  Rolls  thereupon  decreed  accordingly,  and 
his  decree  was  affirmed  by  the  Chancellor,  and  on  appeal  to  the 
House  of  Lords,  the  question  was  argued  there  and  the  decision 
sustained.  See  this  stated  in  6  Dow's  P.  C.  207,  216,  and  in  14 
East,  603,  where  it  is  erroneously  mentioned  as  having  gone  to 
the  House  of  Lords  on  a  writ  of  error. 

In  Doe^  ex  dem.  Hunter.  il!foor6,(14East, 601,) thedevisewas 
to  John  M.  ^^when  he  cUtains  the  age  of  twenty-one  yeare^  but  in 
case  he  should  die  before  he  attained  that  age,  then  to  his  brother 
James  when  he  attained  the  age  of  twenty-one,  with  a  like  limi- 
tation over.  John  M.  was  under  twenty-one  when  the  testator 
died.  It  was  decided  that  he  took  an  immediate  vested  estate, 
which  was  liable  to  be  divested  upon  his  dying  under  twenty- 
one  years  of  age. 

In  the  next  case  which  I  shall  cite,  the  limitation  to  the  chil- 
dren was  in  fiivor  of  such  as  should  live  to  be  twenty-one.  The 
contingency  was  therefore  precisely  similar  in  its  uncertainty  to 
that  in  Mary  Clarke's  will,  and  in  both  instances  the  chUdien 
were  all  bom  after  the  death  of  the  testatrix.    . 

Sarah  Trymmer,  being  seised  in  fee,  devised  her  lands  to  Jdm 
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Roake  (her  nephew  and  heir,)  for  life.  The  devise  over  was  as 
follows :  <<  And  on  the  decease  of  my  said  nephew,  John  Roake, 
I  devise  all  my  said  estates  to  and  among  his  children  lawfully 
begotten,  equally,  at  the  age  of  twenty-one,  and  their  heirs  as 
tenants  in  common,  but  if  only  one  child  shall  live  to  attain  such 
age,  to  him  or  her,  and  his  or  her  heirs,  at  his  or  her  age  of 
twenty-one.  And  in  case  my  said  nephew  John  Roake  shall 
die  without  lawful  iRSue,  or  such  lawful  issue  shall  die  before 
twenty-one,  then  I  devise  all  the  said  estates  to  and  among  my 
nephews  and  nieces,  Miles,  Thomas,  John,  James,  and  Sarah 
Pinfold,  and  Susannah  Longman,  or  such  of  them  as  shall  be 
then  living,  and  their  heirs  and  assigns  for  ever." 

At  the  death  of  the  testatrix,  John  Roake  was  a  widower 
without  issue.  He  afterwards  married  and  had  four  children 
who  were  lessors  of  the  plaintiff.  After  the  birth  of  two  of  the 
children,  he  levied  a  fine  of  the  lands  in  his  own  favor,  in  fee. 
The  defendant  held  under  the  fine.  The  four  children  survived 
John  Roake  and  two  of  them  had  attained  the  age  of  tvrenty-one 
years,  and  two  had  not,  when  the  suit  was  commenced.  The 
question  was,  whether  the  children  took  vested  interests  before 
they  became  of  full  age. 

The  case  came  before  the  King's  Bench  in  1813,  in  Doe  es 
dem.  Roake^  v.  Nawelli  (1  M.  &  S.  327,)  and  was  elaborately 
argued  by  Mr.  Preston,  against  the  children  of  John  Roake. 
The  court  held  that  the  children  took  vested  remainders.  In 
1817,  a  case  upon  the  same  devise  was  removed  to  the  House  of 
Lords,  and  after  a  very  full  argument  by  distinguished  counsel 
the  decision  of  the  King's  Bench  was  affirmed.  {Randall  v. 
DoBy  ex  dem.  Roake^  6  Dow's  P.  C.  202.) 

Machin  v.  Reynolds,  (3  Brod.  &  B.  121,)  was  a  case  sent  by 
the  yice-Chancellor  for  the  opinion  of  the  Common  Pleas.  The 
testator  devised  his  real  estate  to  his  sister  and  his  nephew  for 
their  joint  lives,  and  to.  the  survivor  for  life  if  the  one  deceased 
left  no  issue ;  and  one-half  to  the  survivor  for  life,  if  the  one 
deceased  left  issue,  the  income  of  the  other  half  to  be  paid  to 
such  issue  during  their  minority.  And  when  and  as  the  chiU 
dren  of  the  sister  and  nephew  respectively,  (if  any  there  were ) 
should  attain  their  age  of  twenty-one  years,  then  the  whole  was 
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given  equally  to  and  among  all  such  children  in  fee.  And  in 
case  the  sister  and  nephew  should  both  happen  to  die  without 
leaving  issue,  or  there  being  such  they  should  happen  to  die 
under  the  age  of  twenty-one  years  and  without  issue,  then  the 
estate  was  given  to  one  Moseley  in  fee.  At  the  death  of  the  tes- 
tator, the  nephew  had  a  daughter,  who  then  was  and  still  re- 
mained his  only  child.  The  sister  was  never  married.  Both 
sister  and  nephew  were  living  at  the  time  of  the  decision. 

The  court  held  that  the  nephew's  daughter,  upon  the  death  of 
the  testator,  took  an  estate  in  fee,  in  remainder  during  the  lives 
of  the  cestui  que  vietf  subject  to  be  divested  in  part,  by  the  birth 
of  other  children  of  the  nephew  and  sister  or  of  either  of  them, 
and  determinable  altogether  in  the  event  of  her  dying  in  the  life- 
time of  the  nephew,  or  under  the  age  of  twenty-me,  without  leav^ 
ing  issue. 

In  Farmer  v.  Francis,  (9  Moore,  310 ;  S.  C.  2  Bing.  161,)  on 
a  case  sent  by  the  Yice-Chancellor,  the  testator  gave  all  his  re- 
siduary estate  in  trust,  for  the  use  of  his  wife  during  her  life,  and 
from  and  after  her  decease  for  the  use  of  his  daughter  Mary  Fran- 
ces for  her  life,  and  from  and  after  the  death  of  both  the  wife  and 
daughter,  or  the  survivor  of  them,  (still  in  trust)  to  and  among  all 
and  every  the  child  or  children  of  Mary  Frances  as  should  be 
living  at  the  death  of  such  survivor,  equally,  if  more  than  one, 
to  be  divided  share  and  share  aUke,  when  and  as  they  should 
respectively  attain  the  age  of  twenty-four  years,  and  to  their 
respective  heirs,  &c.  forever,  to  take  as  tenants  in  common ;  and 
if  only  one,  then  the  whole  to  such  child  upon  attaining  that 
age.  But  in  case  of  no  issue  of  Mary  F.  living  at  the  death  of 
such  survivor,  or  being  such  they  should  all  die  without  issue 
under  twenty-four,  then  upon  trust  for  two  grandsons  of  the  tes- 
tator. 

The  testator  died  in  1814,  the  widow  in  1818,  and  Mary  Fran- 
ces in  November,  1821.  At  her  death  she  left  seven  children,  the 
youngest  of  whom  was  born  in  1817.  The  court  decided  (in 
1824,)  that  the  seven  children  took  equitable  estates  in  fee  as 
tenants  in  common. 

In  that  case,  besides  the  qualification  that  they  should  be  liv- 
ing at  the  death  of  the  second  tenant  for  life,  there  was  the  for- 
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ther  limitation  that  they  should  attain  the  age  of  twenty-four 
yeanu  Yet  it  was  held  a  vested  estate  in  the  children  living  at 
the  testator's  death,  and  which  opened  and  let  in  the  after  born 
ehildren,  (the  latter  on  their  birth  taking  a  vested  interest,)  and 
that  too  without  reference  to  their  being  under  the  age  of  twenty- 
four  years. 

The  case  called  for  no  opinion  as  to  the  determination  of  their 
estate  upon  their  dying  under  twenty-four  without  issue. 

llie  case  of  Warier  v.  Huichinaon^  was  sent  by  the  Yice- 
Chancellor  to  the  Common  Pleas ;  and  afterwards  to  the  King's 
Bench  in  1823-  (2  Br.  &  B.  349 ;  S.  C.  6  Moore,  143 ;  I  B.  & 
C.  721 ;  S.  C.  3  D.  &  R.  68.)  It  arose  upon  a  devise  to  trustees 
of  a  complex  character,  but  in  effect  it  was  for  J.  W.  for  life  when 
he  arrived  at  twenty-one,  with  remainder  in  tail  to  his  children 
but  if  he  died  under  twenty-one,  then  for  H.  W.  for  life,  when 
he  attained  twenty-one,  with  remainder  in  tail  to  his  children. 
J.  W.  survived  the  testator,  but  died  under  twenty-one  leaving  a 
daughter.  H.  W.  became  twenty-one.  The  decision  in  both 
courts  was  that  J.  W.  at  the  death  of  the  testator  took  a  vested 
estate  for  life,  and  oa  his  own  death,  his  daughter  took  an  estate 
in  tail ;  and  that  H.  W.  at  the  testator's  death  took  a  vested 
estate  for  life  in  remainder  expectant  on  the  death  of  J.  W.  and 
fiiilure  of  his  issue. 

In  Doe^  d.  BUlSy  v.  Hopkins^  (6  Queen's  Bench  R.  224,  and  8 
Lond.  Jurist  R.  142,  Mich.  T.  1843,)  the  testatrix  devised  real 
estates  to  her  grandsons,  T.  and  W.,  in  equal  moieties  during 
their  lives,  and  after  their  decease  she  gave  T.'s  moiety  '<  to  such 
child  or  children  as  he  should  happen  to  leave  lawful  issue  at 
time  of  his  decease,  and  to  their,  her  or  his  heirs  and  assigns  for 
ever,  to  take  in  equal  shares  if  more  than  one.'^  She  gave  W.'s 
moiety  in  like  manner  to  his  children.  She  then,  if  either  T.  or 
W.,  or  botli,  should  die  without  lawful  issue,  substituted  J. 
another  grandson,  in  all  respects  for  the  moiety  of  the  one  or 
both  so  dying,  and  with  similar  limitations  to  J.  and  his  children. 
And  if  all  three  died  without  lawful  issue,  or  if  leaving  issue 
such  issue  should^die  under  twenty-one  without  issue,  then  the 
estate  was  to  go  to  the  sisters  of  the  testatrix  in  fee.    T.  and  W. 
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survived  the  testatrix  who  died  in  1816.  At  her  death  T.  had  a 
daughter  who  died  in  1821.  la  1818,  E.  another  daughter  of 
T.  was  bom,  who  was  a  lessor  of  the  plaintiff.  In  1827,  T.  and 
W.  suffered  a  common  recovery  with  double  voucher,  and  in 
1828  T.  died. 

It  was  held  that  the  remainder  to  the  children  of  T.  vested  in 
them,  and  on  the  birth  of  E.  she  took  a  vested  estate  which  was 
liable  only  to  open  and  let  in  after  bom  children  of  T.,  and 
which  was  not  barred  by  the  recovery. 

The  cases  of  Dvffield  v.  Du fields  (3  Bligh's  R.,  N.  S.  260,) 
and  Phipps  v.  Acker^  (3  Clark  &.  Fin.  666,  702,)  in  the  House 
of  Lords,  are  sometimes  referred  to  as  conflicting  with  the  previ- 
ous authorities ;  but  as  I  think  without  good  reason. 

In  the  former,  one  of  the  devises  was  to  the  son  of  A.  who 
should  first  attain  the  age  of  twenty-one  years^  and  should  on 
attaining  that  agOj  take  the  testator^s  name.  It  was  therefore 
in  every  sense  contingent.  There  was  no  person  in  esse  who 
certainly  answered  the  description;  and  ifany^^one  were  de- 
scribed, he  might  refuse  to  change  his  name. 

It  is  trae  that  some  of  the  reasoning  of  the  judge  who  deliv- 
ered the  advisory  opinion  to  the  howe,  is  adverse  to  the  decision 
in  Bromfield  v.  Crowderj  and  RandM  v.  Doe;  and  he  relies 
upon  the  nice  distinctions  upon  the  use  of  the  adverbs  of  time, 
<<  when^  and  "  i/;"  and  "  a/,"  which  though  introduced  from  the 
civil  law  courts  into  the  law  of  legacies,  do  not  apply  to  real 
estate,  as  is  shown  by  the  case  of  Bromfield  v.  Crowder^  and 
cotemporary  decisions. 

The  same  observation  may  be  made  respecting  the  judgment 
of  the  Court  of  Exchequer  in  Festing  v.  AUen^  (12  Meeson  4& 
Welsby,  279,)  which  was  decided  at  the  same  term  with  jDoe,  d. 
BillSf  V.  Hopkinsj  and  is  not  entirely  harmonious  with  the  deci- 
sions from  Borastoris  Case  downwards. 

The  other  case  said  to  be  conflicting,  is  Phipps  v.  Acker^  and 
Acker  v.  Phipps.  There  the  devise,  was  to  trastees,  in  trast  to 
convey  the  testator's  lands  in  W.  to  G.  H.  A.  when  and  so  soon 
as  he  should  attain  twenty-one,  but  in  case  of  his  djring  under 
that  age  and  without  issue,  then  over  to  a  residuary  devisee ; 
and  in  trust  to  convey  the  residue  of  the  testator's  lands  to  J.  C 
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A.  when  he  should  attain  the  age  of  twenty-four,  upon  his  giving 
security  for  certain  legacies,  &c.,  but  in  case  J.  C.  A.  died  before 
he  became  twenty-four,  without  issue  then  over.  G.  H.  A.  and  J. 
C.  A.  were  both  infants  at  the  testator's  death.  The  Yice- Chan- 
cellor, {Phipps  V.  Williamsj  6  Simons,  44,)  decided  that  O.  H. 
A.  took  a  vested  estate,  but  that  J.  C.  A.'s  interest  was  contin- 
gent on  account  of  the  condition  attached  that  he  should  give  s^ 
curities,  d^.,  on  attaining  the  prescribed  age. 

In  the  House  of  Lords,  the  opinion  of  the  court  was  delivered 
by  Lord  Brougham;  and  although  he  finds  fault  with  the  deci- 
sion of  Lord  Ellen  borough  in  Doe  v.  Moore^  and  criticises  some 
of  the  kindred  eases,  yet  he  concluded  that  J.  C.  A.  took  a  vested 
interest  in  the  interim  rents,  &c. ;  and  the  House  reversed  that 
part  of  the  Vice-Chancellor's  decree.  In  regard  to  the  interest  of 
G.  H.  A.,  the  appeal  was  never  decided. 

These  recent  cases  do  not  impair  the  great  strength  of  the  au- 
thorities to  which  I  have  referred  in  support  of  the  position  that 
the  diildren  took  a  vested  remainder  under  the  will  of  Mrs. 
Clarke.  Indeed,  the  latest  case  in  the  House  of  Lords,  Acker  v. 
Phipp9,  as  well  as  that  o(Doe  v.  Hopkins,  which  is  the  last  re* 
ported  in  the  Queen's  Bench,  fully  sustains  those  authorities. 

I  refer  also  to  the  following  as  agreeing  in  substance,  with 
those  which  I  have  stated.  Doe  v.  Martin,  (4  T.  R.  39 ;)  Stan- 
ley V.  Stanley,  (16  Yes.  491 ;)  O^jbrey  v.  Bury,  (1  Ball  A  B. 
63 ;)  Driver,  d.  Frank,  v.  Driver,  (6  Price,  41,)  in  the  Exchequer 
Chamber ;  Carver  v.  Jackson,  ex  dem.  Astor,  (4  Peters,  1,  90 ;) 
and  1  Rev.  Stat.  723,  i  13,  where  the  distinction  adopted  between 
vested  and  contingent  future  estates,  brings  the  remainder  in  ques- 
tion within  the  class  of  vested  estates. 

Some  of  these  cases  cannot  be  distinguished  from  the  one  under 
consideration,  and  the  elder  decisions  are  authority ;  while  the 
later  ones  are  adjudications  entitled  to  the  highest  respect,  as 
showing  what  was  the  common  law  on  this  subject. 

They  are  in  accordance  with  the  maxim  of  the  law  that  these 
limitations  shall  be  construed  as  vested  interests,  whenever  they 
can  be  so  taken  without  doing  violence  to  the  expressed  inten- 
tion of  the  grantor  or  testator. 

And  the  result  of  the  decisions  appears  to  be,  that  where  the 
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limitation  is  to  take  effect  on  an  event  certain  to  occur,  and  tbe 
person  to  whom  it  is  limited  is  ascertained,  it  shall  be  deemed  a 
Tested  remainder ;  and  any  provision  or  contingency  which  may 
prevent  its  ever  coming  into  possessioui  or  may  entirely  cut  it  ott, 
is  considered  a  condition  subsequent 

The  dilution  that  the  trustees  are  to  convey  the  property  to  the 
issue  of  Clarke  living  at  bis  death,  in  no  manner  affects  the 
point  The  issue  would  be  deemed  in  equity  as  having  the 
whole  interest  after  the  death  of  Clarke,  without  any  regard  to  a 
conveyance  of  the  legal  title.  And  the  objects  of  the  trust  hav- 
ing been  accomplished,  the  estate  would  now  be  held  a  legal  es- 
tate in  those  entitled  under  the  will.  (I  R.  S.  727,  H^i  48 ;  ibid. 
730,  i  61.  In  the  Matter  of  De  Kay^  4  Paige,  403.  And  see 
Eckford  v.  De  Kay,  8  Paige,  89,  94,  and  26  Wend.  29  on  ap- 
peal.)(a) 

My  conclusion  is  that  tbe  children  of  T.  B.  Clarke,  who  were 
living  at  the  commencement  of  Mapes  and  Oakley's  foreclosure, 
had  at  that  time,  a  vested  equitable  remainder  in  fee  simple  in 
the  lands  mortgaged.  It  was  to  take  effect  on  the  death  of  their 
father,  was  liable  to  be  divested  as  to  either  child  by  his  or  her 
death  before  that  event,  and  was  subject  to  open  to  let  in  after 
born  children  of  Clarke. 

II.  Were  the  children  of  Clarke  then  in  being,  necessary  par- 
ties to  the  foreclosure  of  the  mortgage ;  and  were  their  rights 
barred  or  affected  by  the  decree  in  favor  of  Mapes  and  Oakley  ? 

The  general  doctrine  is  that  all  persons  whose  interests  are  to 
be  concluded  or  affected  by  the  decree,  ought  to  be  made  parties. 

This  applies  to  mortgage  cases ;  and  all  persons  having  an  in- 
terest in  the  equity  of  redemption,  should  be  made  parties  to  a  bill 
of  foreclosure,  and  a  fortiori  to  a  bill  for  a  sale  of  the  property 
mortgaged.  (Story's  Eq.  PI.  §  193.  4  Kent's  ComoL  186, 186, 
2ded.) 

Chancellor  Kent  says,  that  the  general  rule  includes  the  heir 
or  devisee,  the  tenants  for  life,  and  the  remainderman.    He  adds. 


(a)  And  see  alio  Bellingtr  ▼.  Shaftr,  mkU,  p.  293. 
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^  The  question  of  parties  is  usually  more  or  less  fluctuating  and 
open  for  discussion.  It  is  governed,  in  some  degree,  by  circum 
stances ;  whereas,  the  principle  that  those  persons  who  are  inter- 
ested in  the  subject,  and  are  not  made  parties  to  the  suit,  are  not 
bound  by  the  decree,  is  more  steady  in  its  operation,  for  it  is 
founded  on  natural  right." 

The  defendants  contend  howeyer  that  this  case  is  an  exception 
to  the  general  rule.  That  the  circumstance  that  the  trustee  was 
a  party,  and  represented  the  legal  estate  as  well  as  the  ultimate 
remainder,  was  sufficient  to  bring  the  rights  of  the  children  before 
the  court,  and  enable  it  to  dispose  of  the  whole  subject  intelli- 
gibly. And  this  was  especially  the  case,  it  is  said,  because  the 
infants  were  quasi  wards  of  court  by  reason  of  the  acts  of  the 
legislature  and  the  orders  of  the  court  thereupon ;  and  the  master 
in  chancery,  who  under  those  orders  was  bound  to  protect  their 
interests,  was  bXso  a  party  to  the  foreclosure. 

It  is  conceded  to  be  the  general  rule,  that  if  the  equity  of  redemp- 
tion is  vested  in  a  trustee  in  trust,  the  cestuis  que  trust  must  be 
made  parties  to  the  foreclosure.  All  the  books  agree  in  this- 
(Story's  Bq.  PI.  i  193,  197,  207.  Calvert  on  Parties,  181,  182. 
Gore  V.  Stackpoole^  1  Dow's  P.  C.  18, 31,  per  Lord  Eldon.) 

The  only  established  exception,  is  in  cases  of  remote  limita- 
tions of  the  equity  of  redemption ;  in  which,  on  account  of  the 
impossibility  of  bringing  in  parties  not  in  esse  or  not  ascertained, 
but  who  ultimately  may  become  entitled,  it  is  held  sufficient  to 
bring  before  the  court  the  persons  in  esse  who  have  the  first  es- 
tate of  inheritance,  together  with  the  persons  having  all  the  prece- 
dent estates  and  prior  interests. 

In  this  case  no  person  was  made  a  party  who  had  a  vested  es- 
tate of  inheritance,  or  who  had  %e  first  estate  of  inheritance  in 
the  mortgaged  premises.  I  speak  now  of  the  substance,  not  for- 
getting that  the  trustee  had  the  naked  legal  title. 

The  case  of  Nodine  v.  Qreenfield^  before  cited,  (7  Paige,  644,) 
shows  the  rule  where  there  are  successive  estates  in  the  equity 
of  redemption ;  but  in  that  case  there  was  no  trust.  The  Eagle 
Fire  Insurance  Company  y.  Cammet^  (2  Edw.  Ch.  R.  127,)  was 
a  similar  case.  * 

In  Calverley  v.  Phdp^  (6  Madd.  229,)  the  general  rule  was  en- 
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forced  in  a  case  falliog  far  short  of  this  in  the  necessity  of  its  ap- 
plication. The  equity  of  redemption  had  been  conveyed  to  trusr 
tees  to  sell  and  divide  the  surplus  among  persons  specified,  and 
the  receipt  of  the  trustees  was  to  discha^e  the  purchasers.  It 
was  held  that  the  ce^tuis  que  trust  were  necessary  parties  to  a 
bill  brought  to  foreclose  the  mortgage.  (And  see  Holland  v.  Ba^ 
ker,  3  Hare's  Ch.  R.  68 ;  Barkley  v.  Lord  Reay^  2  ibid.  306 ; 
Wilton,  y.  Jones,  2  Y.  &;  C.  Chy.  Cases,  244.)(a) 

In  Yates  v.  Hambly^  2  Atk.  238,  (cited  by  the  defendants,)  on 
a  bill  to  redeem,  which  presents  an  analogous  case,  Lord  Hard- 
wicke  required  the  first  tenant  in  tail  at  least  to  be  brought  in ; 
and  his  language  shows  he  would  have  required  it  if  the  convey- 
ance had  been  in  trust  with  a  plain  limitation. 

In  short,  the  general  rule  required  that  these  children  of  T» 
B.  Clarke  should  be  made  parties.  No  authority  has  been  found 
which  dispenses  with  the  necessity  of  bringing  the  beneficiaries 
before  the  court  under  such  circumstances.  Common  sense  and 
common  right  required  it.  And  in  no  conceivable  case,  could  it 
be  more  important  to  the  ends  of  justice,  than  in  the  one  before 
me,  where  those  intrusted  with  the  care  of  this  property,  had 
exhibited  so  much  looseness,  if  not  recklessness,  in  regard  to  tfie 
interests  of  the  owners  of  the  inheritance. 

The  cases  and  treatises  cited  in  support  of  the  omission  of  the 
children,  do  not  come  up  to  the  point. 

The  doctrine  of  representation  stated  in  Mr.  Calvert's  Treatise, 
(p.  19,  20.)  has  no  application ;  as  may  be  seen  by  referring  to 
what  he  says  of  trustees  and  eestuis  que  trust.    (Calvert,  207, 

&c.) 

Nor  are  the  extreme  cases  any  guide,  in  which  from  the  mul- 
titude of  parties  in  interest,  the«ourts  have  hesitatingly  and  in  a 


(a)  In  Andermm  ▼.  Slather,  Jane  27,  1845,  before  Sir  Knight  Brace,  V.  C, 
where  the  mortgagor  conveyed  the  equity  of  redemption  to  trostees,  in  setUement 
for  hie  daughter  on  her  marriage,  out  of  which  she  was  to  receive  an  annuity,  and  the 
truBteee  were  to  raise  out  of  the  same  a  sum  of  money  for  the  children  of  the  mar- 
riage ;  it  waa  held  that  the  daughter  and  her  chttdren  were  neceoary  partieato  a  ant 
for  the  forecloaure  of  the  mortgage.  (9  Lond.  Jur.  Rep.  806 ;  14  Law  Jounal,  N.  &» 
Chancery,  377  ;  2  Eq.  Rep.  245.) 
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few  instances,  suffered  some  of  the  parties,  having  the  same  de^ 
gree  or  extent  of  intereatj  to  prosecute  or  defend  for  the  whole. 

Suits  for  administration,  form  a  distinct  class,  in  which  l^a- 
tees,  creditors,  &c.,  come  in  after  decree,  and  participate  in  its 
fruits.  Drew  v.  Harman^  (6  Price,  319,)  was  suffered  to  go  off 
on  that  principle,  although  a  questionable  application  of  it. 

It  is  true  that  in  our  practice,  we  permit  a  party  who  assails  a 
deed  of  trust  on  the  ground  of  fraud,  to  proceed  against  the  trustee 
alone ;  yet  it  is  not  permitted  where  the  complainant  is  endeavor- 
ing to  enforce  a  claim  adverse  to  the  interests  of  the  cestuis  que 
trust,  but  which  is  founded  upon  the  assumed  validity  of  the 
deed.    {lUigers  v.  Rogers^  3  Paige,  379.) 

I  do  not  perceive  that  the  complainants  rights  could  be  any 
more  affected  by  a  decree  of  the  Court  of  Chancery  to  which  they 
were  not  parties,  because  the  court  had  previously  interfered 
with  their  property  in  obedience  to  the  special  acts  of  the  legisla- 
ture ;  or  because  a  master  of  the  court,  who  acted  in  that  behalf 
under  the  orders  stated  in  the  pleadings,  happened  to  be  vested 
with  T.  B.  Clarke's  life  estate,  and  was  for  that  cause  made  a  de- 
fendant  in  the  foreclosure  suit 

Nor  does  it  aid  the  defendant's  case,  that  T«  B.  Clarke  was  the 
natural  guardian  of  these  children,  or  that  he  was  in  effect  their 
special  guardian  for  the  management  of  the  estate.  Their  case 
is  presented  in  all  its  strength,  by  the  fact  that  he  was  their  trustee 
and  vested  with  the  whole  legal  title ;  and  this  as  I  have  shown, 
does  not  suffice. 

It  is  said  also  that  Mr.  Field  was  a  purchaser  in  good  faith 
under  the  decree,  without  notice,  and  the  court  having  compelled 
him  to  take  the  purchase,  ought  to  protect  him. 

Assuming  that  he  was  such  a  purchaser,  it  does  not  affect  the 
question.  A  decree  had  been  made,  which  was  a  nullity  as  to 
the  complainants.  The  court,  knowing  nothing  of  this,  and  Mr. 
Field's  counsel  having  failed  to  discover  it  and  present  it  to  the 
consideration  of  the  court,  made  an  order  to  complete  the  sale. 
Such  order  was  indeed  a  matter  of  course  upon  the  case  presented 
by  the  master's  report,  under  the  Chancellor's  view  of  the  autho- 
rity of  T.  B.  Clarke.  If  the  court  guaranteed  the  titles  made 
under  its  sales,  or  undertook  to  the  public  that  none  but  good 
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titles  should  be  sold  under  its  decrees,  the  argument  would  have 
force.  But  the  court  holds  out  uo  such  inducements  to  pur- 
chasers. At  most,  it  will  refrain  from  compelling  a  bidder  to- 
take  a  defective  ti  le,  on  his  pointing  out  the  defect  or  impedi- 
ment 

It  becomes  my  duty  to  hold  that  the  rights  of  the  complainants 
were  not  foreclosed  or  affected  by  the  decree  in  favor  of  Mapes 
and  Oakley. 

III.  The  validity  of  the  mortgage  is  the  next  point  in  the  cause. 

The  complainants  insist  that  it  is  invalid  and  entirely  void 
because,  1.  the  acts  of  the  legislature  on  which  it  was  based  were 
unconstitutional,  2.  the  orders  of  the  Court  of  Chancery  were  not 
in  conformity  with  the  acts,  and  3.  the  mortgage  was  not  in  pur- 
suance of  the  orders  of  the  court. 

The  first  of  these  objections  has  been  overruled  in  our  court 
of  last  resort,  and  my  conclusion  upon  the  others  relieves  me  in 
a  great  measure  from  the  painful  responsibility  of  examining 
them  at  large. 

When  Mr.  Field  refused  to  complete  his  purchase.  Chancellor 
Kent  decided  distinctly,  that  T.  B.  Clarke  was  authorized  to  mort- 
gage the  premises  in  question,  for  the  debt  and  under  the  cir- 
aimstances  set  forth  in  Mapes  and  Oakley's  bill.  Although  this 
decision  is  not  conclusive  upon  the  complainants,  it  is  binding 
upon  me  as  the  judgment  of  the  then  head  of  the  court,  and  no 
less  as  the  judicial  opinion  of  one  of  the  purest  and  ablest  chan- 
cellors that  ever  administered  the  principles  of  equity. 

The  bill  of  Mapes  and  Oakley  states  that  they  were  merchant 
tailors,  and  that  T.  B.  Clarke  became  indebted  to  them  in  $1000 
for  wearing  apparel  furnished  by  them  to  and  for  Clarke  and 
his  children  from  the  iSth  of  January,  1816,  to  Qptober  IGth, 
1818,  which  is  the  date  of  the  mortgage ;  and  that  the  mortgage 
was  given  to  secure  its  payment. 

So  far  as  the  facts  proved  in  this  suit  sustain  that  statement, 
1  must  hold  the  mortgage  to  be  valid  under  Chancellor  Kent's 
decision,  without  any  examination  of  the  soundness  of  his  conclu- 
sion. As  to  the  other  consideration  proved,  it  will  depend  upon 
its  own  merits,  unless  it  be  within  the  principle  of  that  decision. 
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At  the  date  of  the  mortgage,  as  I  construe  the  testimony,  Clarke 
owed  to  Oakley,  on  an  account  commencing  January  20, 181  &, 
$171 ;  and  $150  26,  besides  interest,  on  a  note  given  January  10, 
1816,  for  a  previous  account,  running  from  May,  1813.  And  he 
then  owed  to  Mapes  and  Oakley  a  balance  of  book  account  of 
$273  77.  All  these  accounts  were  for  wearing  apparel  for  Clarke 
and  his  children,  although  but  a  small  proportion  was  for  the  latter. 
As  to  the  orders  for  clotliing  drawn  by  him  in  favor  of  third  persons^ 
I  will  not  after  this  lapse  of  time,  say  that  they  were  not  given  for 
necessaries  obtained  for  himself  and  his  family.  Nor  can  I  per- 
ceive any  reason  why  Chancellor  Kent's  principle  does  not  cover 
the  debt  incurred  in  1813  and  1814,  as  well  as  that  in  the  subse- 
quent years. 

These  items  amount  to  $696  02,  and  with  the  interest  on  the 
note  after  six  months,  make  an  aggregate  of  about  $630  for 
which  the  mortgage  is  to  be  deemed  dearly  valid. 

For  the  remaining  consideration,  Mapes  and  Oakley  gave  to 
Clarke  on  the  19th  May,  1819,  their  note  for  $168,  and  in  the 
meantime  they  had  furnished  to  him  clothing  amounting  to 
$168  60.  There  was  moreover  an  account  against  Clarke,  co» 
temporary  with  the  prior  tailor's  bills,  for  cash  lent  to  him  in 
trifling,  sums ;  and  this  account  doubtless  made  up  the  balance  of 
the  $1000. 

I  will  consider  Chancellor  Kent's  decision  as  extending  to  the 
cash  thus  advanced*  But  it  does  not  cover  the  note  or  the  cloth- 
ing delivered  after  the  mortgage  was  executed. 

As  to  the  latter,  it  is  plain  that  the  orders  of  the  court  did  not 
confer  upon  Clarke  an  authority  to  mortgage  his  children's  lands 
for  clothing  thereafter  to  be  furnished  either  to  him  or  them. 

Then  as  to  the  note,  (and  in  considering  it  I  do  not  go  back  of 
the  orders  made  under  tlie  acts  of  the  legislature,)  the  most  fa- 
vorable view  of  the  transaction  is  that  at  the  time  of  giving  the 
mortgage,  Mapes  and  Oakley  verbally  agreed  to  advance  in  cash 
whatever  balance  there  might  be  of  the  $1000,  after  deducting 
their  old  note  and  book  debts ;  and  that  seven  months  afterwards, 
they  gave  their  note  for  such  balance.  I  cannot  presume  that 
the  verbal  agreement  was  for  any  definite  sum  in  cash,  because 
the  balance  was  only  obtained  subsequently  by  deducting  the 
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account  which  accrued  after  the  date  of  the  mortgage.  The  note 
was  paid  by  Mapes  and  Oakley,  and  it  may  be  assumed  that  they 
were  sufficiently  responsible  to  make  good  their  promise. 

The  order  of  May  30th,  1816,  giving  its  terms  the  full  import 
claimed  for  them,  authorizes  Clarke  to  mortgage  the  property 
therein  referred  to,  for  securing  the  sum  or  sums  of  money  to  be 
advanced  or  lent  to  him  or  for  his  use^  by  the  mortgagee  or 
mortgagees. 

A  promise  to  advance  money  at  a  future  period,  is  not  money 
lent  or  advanced.    And  as  this  was  a  power  of  a  very  extraordi- 
nary character,  if  not  in  derogation  of  common  right,  no  court 
•  can  extend  it  by  construction.    (See  Bloom  v.  Burdickj  I  Hill, 
140 ;  6  ibid.  415,  Rogers  v.  DiU.) 

The  mortgage  was  therefore  beyond  the  authority  conferred, 
in  respect  of  this  note.  The  subsequent  giving  of  the  note  and 
its  payment  at  maturity,  did  not  make  good  by  rdation,  what 
was  invalid  in  its  inception  and  execution. 

Upon  the  whole,  the  mortgage  is  to  be  deemed  valid  for  $683  60^ 
at  the  time  it  was  executed. 

The  defendants  have  succeeded  to  the  rights  of  Mr.  Kennedy 
under  the  mortgage  which  Clarke  executed  to  him.  This  mort- 
gage is  also  alleged  to  be  invalid.  The  testimony  in  r^ard  to  it 
is  not  full  or  satisfactory,  and  as  it  is  not  indispensably  necessary 
to  decide  upon  it  in  this  stage  of  the  cause,  it  will  be  more  con- 
ducive to  a  just  conclusion,  to  leave  iis  entire  or  partial  validity 
for  determination  on  the  reference  which  will  follow  a  decree 
for  redemption  on  the  other  mortgage.  The  parties  can  thus 
produce  further  testimony  on  the  subject. 

IV.  The  defendants  in  the  last  place,  contend  that  Mrs.  Wil- 
liamson and  Mrs.  Cochran  are  barred  by  the  limitation  of  ten 
years  prescribed  in  the  revised  statutes  for  the  conmienoement  of 
suits  in  equity. 

Mr.  Field  obtain  possession  of  the  premises  in  March  or  April, 
1827,  which  was  after  the  death  of  the  tenant  for  life. 

At  that  time  all  the  children  were  under  age,  but  Mrs.  Wil- 
liamson's minority  terminated  in  1828,  and  ^  Mrs.  Cochran's  in 
1830.    The  disability  arising  from  marrioge  was,  in  the  case  of 
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each,  subsequent  to  the  accruing  of  their  perfect  right  to  redeem, 
and  cannot  be  tacked  to  that  founded  upon  their  infancy. 

As  the  law  was  in  April,  1827,  each  of  these  parties  had  twenty 
years  in  which  they  were  entitled  to  redeem.  {Moore  v.  Cabh^ 
3  J.  a  R.  386 ;  Burke  r.  Lynch^  2  Bail  6c  B.  426.)  So  that 
when  the  revised  statutes  went  into  effect,  each  was  entitled  to 
»about  seventeen  years  for  that  purpose. 

It  is  claimed  that  the  revised  statutes  cut  off  seven  years  of 

*  this  period,  and  if  they  did,  these  two  complainants  were  barred 
before  the  commencement  of  their  suit. 

I  do  not  find  that  it  has  ever  been  decided,  that  the  fifty-second 
section  of  the  sixth  article  of  the  title  of  the  revised  statutes  rela* 
five  to  the  time  of  commencing  actions,  (which  introduced  a  law 
entirely  new,)  is  applicable  to  cases  where  the  right  of  action  eX" 
isted  before  they  took  effect. 

It  has  been  decided  in  some  cases,  that  statutes  of  limitation 
affect  the  remedy  and  not  the  right  But  the  grounds  of  this 
conclusion  do  not  appear  suflSciently  forcible  to  me,  to  warrant  a 
court  in  construing  such  a  statute  in  a  manner  which  will  in 
effect  defeat  a  vested  right  by  an  abrupt  termination  of  every  reme- 
dy for  it,  unless  the  language  of  the  statute  itself  imperatively  re- 
quires that  construction.  If  the  section  in  question  is  to  be  ap^ 
plied  to  all  prior  equitable  rights,  a  party  who  on  the  last  day  of  De- 
cember, IW9^  had  ten  years  in  which  to  bring  his  suit,  might  on 
the  next  day  find  himself  barred  by  lapse  of  time.  Or  if  in  De- 
cember, 1829,  he  had  only  nine  years  left  in  which  to  redeem  his 
estate  from  a  mortgage^  he  would  on  the  first  day  of  the  new 
year,  be  barred  of  his  right,  and  his  estate  be  gone. 

I  know  it  is  said,  that  the  construction  of  the  statute  must 
be  such  as  to  give  the  full  ten  years  from  January  1,  1830, 
or  at  all  events  to  give  that  period  in  all  cases  where  there  re- 
mained ien  years  under  the  old  Iaw«  This  is  argued  upon  the  im« 
possibility  of  aXtributing  to  the  legislature,  such  an  outrage  upon  all 
right,  as  to  cut  off  a  remedy  suddenly  and  absolutely,  by  an  act 
of  limitation. 

But  the  statute  itself  says  nothing  of  ten  years,  or  of  any  other 
term,  from  the  time  ii  goes  into  effect.    Its  language  is  plain  and 

*  positive, ''  within  ten  years  after  the  cause  thereof  shaH  accrue^ 
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and  not  afierP  It  is  equally  plain  that  the  right  in  this  ease 
had  accrued  in  1827|  and  by  the  clear  terms  of  the  law,  if  appli- 
cable to  it,  was  barred  in  1S37. 

In  order  to  construe  the  statute  in  the  mode  suggested,  we  must 
add  to  the  section  '^  or  within  ten  years  after  this  article  takes  ef- 
fect." No  construction,  it  seems  to  me,  can  put  that  idea  into  the 
section  as  it  now  stands.  And  it  is  certainly  as  reasonable  and. 
just,  to  presume  that  the  legislature  did  not  intend  to  affect,  im- 
pair or  diminish,  existing  rights  at  all ;  as  it  is  to  engraft  an  addi- 
tion upon  the  section  in  the  statute  in  order  to  save  it  from  absur- 
dity ;  or  force  it  by  the  construction  which  I  have  just  mentioned. 
But  I  think  the  language  of  the  article  itself  precludes  both 
the  addition  and  the  construction  which  is  thus  claimed.  The 
limit  is  not  as  in  section  eighteenth  relative  to  actions  at  law, 
^  after  the  cause  of  such  action  accrued/'  It  is  ^  within  ten  years 
after  the  cause  thereof  shall  accrue/'  The  statute  speaks  from 
the  time  it  took  effect,  and  it  thus  applied  to  cases  which  sh&uld 
accrue  after  that  time,  and  not  to  those  which  bad  already  ac^ 
crued. 

I  submit  also  that  upon  sound  rules  of  construction  as  well  as  of 
j^iistice  and  morality,  it  may  be  shown  that  this  section  of  the  ar- 
ticle did  not  apply  to  existing  rights  of  action. 

It  does  not  in  express  terms,  affect  such  rights.  On  the  con- 
trary, its  terms  look  to  the  future.  In  connection  with  the  49th 
section  respecting  concurrent  jurisdiction  in  law  and  equity,  and 
the  46th  section  which  was  inserted  for  greater  caution  and  ex- 
pressly excludes  the  provisions  of  the  first  four  articles  from  af- 
fecting rights  of  action  which  had  then  accrued ;  the  62d  section 
admits  of  a  construction  which  refers  it  to  future  rights  alone. 
(2  R.S.  300,301.) 

The  revisers  note  to  section  45th  shows  that  they  did  not  de- 
sign to  give  to  any  part  of  that  title,  a  retroactive  effect.  (3  B.  S, 
704, 2d  ed.)  • 

The  general  rale  is  that  no  statute  is  to  have  a  retrospect  be- 
yond the  time  of  its  commencement ;  nova  constUuiio  futurie 
formam  debet  imponere^  non  prtBteritis.    (Bac.  Abridg.  Stat- 
ute, C. ;  Dwarris  on  Stat.  680 ;  1  Kent's  Comm.  465,  2d  ed.) 
And  in  his  masteriy  judgment  in  Dash  v.  Van  Kleeck^  (7  Johns, 
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R.  477,  600,)  the  learned  commentator  shows  that  this  is  a  prin- 
ciple of  universal  jurisprudence. 

In  the  case  just  cited,  the  defendant  idied  upon  an  act  passed, 
pending  the  suit,  which  declared  the  construction  of  a  previous 
statute,  and  if  applied  to  previous  cases,  in  effect,  exonerated  par- 
ties from  the  consequences  of  a  different  construction  which  it 
had  received  in  the  Supreme  Court.  It  was  decided  by  that  court, 
that  the  act  relied  upon,  did  not  operate  retrospectively,  or  affect 
the  suit  Although  Judge  Spencer  delivered  a  strong  dissenting 
opinion,  I  believe  the  arguments  of  Chief  Justice  Kent  and  Judge 
Thompson  on  the  other  hand,  have  always  commanded  the  as- 
sent of  the  bar,  and  of  jurists,  wherever  the  report  of  the  case  has 
been  read.(a) 

In  Sayre  v.  Wisner^  (8  Wend.  661,)  the  point  was  presented  in 
a  case  arising  under  the  revised  statutes  as  to  dower.  By  1  Rev. 
Stat.  742,  i  18,  it  is  enacted  that  a  widow  shall  demand  her  dower 
within  twenty  years  after  the  death  of  her  husband.  The  hus- 
band in  that  case  had  been  dead  more  than  twenty  years  before 
the  revised  statutes.  The  provision  was  new,  and  abridged  the 
previous  term  allowed  for  the  widow's  entry,  and  if  it  were  ap« 
plied  to  the  case,  it  cut  off  the  plaintiff's  remedy.  The  Supreme 
Court  held  it  to  be  a  statute  of  limitation,  but  that  it  did  not  ope- 
rate retroactively,  and  did  not  therefore  affect  the  claim.  Chief 
Justice  Savage  said,  no  statute,  as  a  general  rule  is  to  have  a  re- 
trospect beyond  the  term  of  its  commencement.  And,  <<  a  statute 
never  ought  to  have  such  a  construction  as  to  divest  a  right  pre- 
viously acquired,  if  it  be  susceptible  of  any  other ;  giving  it  a 
reasonable  object  end  full  operation  within  such  construction." 

The  saving  clause  referred  to  in  that  case,  (1  R.  S.  760,  §  11,) 
speaks  of  vested  estates^  interests  or  rights.    It  of  course  bad  no 


U)  In  (luttelttnbiMMk  ▼.  Danlut  (1  Denio,  198,)  the  same  doctrine  was  appliod  W 
ibe  Sapreme  Coait  to  a  aUtate  ezemptiacf  property  from  ezecation  and  dJatreaa  for 
rent  (And  aee  the  argument  of  Bronaon,  Jostiee,  in  Saekett  ▼.  Andro»$,  5  Hill 
334,  &c  Also,  Doe,  d.  £oan»,  v.  Page,  5  Queen's  Bench  R.  767,  and  8  Lond. 
Jnr.  Rep.  399 ;  Doe  d,  Juket  ?.  Sumner,  14  Mees.  &,  Webby,  39,  and  9  Load.  Jar. 
Kap.  413 ;  Doe  t.  Angell,  10  ibid.  705,  in  the  Qaeen's  Bench,  Feb.  19, 1646.) 
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bearing,  if  as  is  contended,  a  statute  of  limitiition  aflkcis  (he  re- 
medy only. 

In  7%6  People  v.  77^  Supenrieors  of  Columbia  Connlyy  (10 
Wend.  362,)  which  arose  under  the  general  statute  at  limitations 
in  the  revised  statutes,  Chief  Justice  Savage  says,  <<  those  statutes, . 
like  all  others,  are  prospective,  and  so  are  to  be  construed,  unless 
otherwise  expressed ;  or  unless  they  cannot  have  the  intended 
operation,  by  any  other  than  a  retrospective  construction.'' 

The  same  doctrine  precisely,  though  in  reference  to  another 
part  of  the  statutes,  is  laid  down  by  the  Supreme  Court  in  Hack" 
ley  V.  Sprague,  (10  Wend.  113.) 

And  in  Johnson  v.  Burrell,  (2  Hill,  238,)  Judge  Cowen  of  the 
same  court,  when  speaking  of  the  construction  of  a  statute,  says, 
*'  It  is  a  general  rule  that  a  statute  affecting  rights  and  liabilities 
should  not  be  so  construed  as  to  act  upon  those  already  existing. 
To  give  it  that  effect,  the  statute  should  in  terms  declare  an  inten- 
tion so  to  act." 

In  Cruger  v.  Hamilton^  (January,  1841,)  my  learned  predeces- 
sor declared  his  opinion  that  the  62d  section  of  the  statute  of 
limitations,  did  not  apply  to  causes  of  action  which  had  accrued 
before  it  went  into  operation. 

With  these  lights  for  my  guidance,  and  with  a  deep  sense  of 
the  sound  propriety  of  the  principle  which  governed  them,  I  am 
confident  that  I  shall  best  promote  the  true  intent  of  the  provi- 
sion of  the  revised  statutes  under  consideration,  by  construing  it 
to  have  no  application  to  the  complainants  rights  which  were 
vested  and  perfect  before  those  stl&tutes  took  effect. 

The  complainants  insisted  that  if  any  of  the  provisions  of  the 
sixth  article  were  applicable  to  the  case,  they  were  still  in  time 
under  the  49th  section,  because  they  had  a  remedy  at  law  by 
ejectment,  and  the  jurisdiction  being  thus  concurrent,  they  are 
not  barred  short  of  the  20  years  allowed  for  bringing  ejectment 

This  ground  was  taken  on  the  assumption  that  the  mortgage 
was  wholly  void ;  yet  that  the  complainants  might  waive  that 
position. 

The  mortgage  being  valid  in  part,  it  is  an  interesting  inquiry, 
whether  the  complainants  could  bring  ejectment;  and  if  so, 
whether  the  remedy  for  redemption  in  equity  is  a  conewreni 
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jurisdiction  within  the  49th  section.  The  former  depends  upon 
the  legality  of  Mr.  Field's  possession  as  against  the  remainder- 
men who  were  not  affected  by  the  d^ree  under  which  he  pur- 
chased ;  the  possession  having  been  rightfully  acquired  in  respect 
of  the  tenant  for  life.  (See  Van  Duyne  ▼.  Thayer^  14  Wend. 
233 ;  and  19  ibid.  162 ;  Phyfe  v.  RUey,  16  ibid.  248 ;  Watson  v. 
Spencoy  20  ibid.  260 ;  4  Kent's  Comm.  188,  2d  ed.) 

In  the  view  I  have  taken  of  the  effect  of  the  limitation  pre- 
scribed in  the  62d  section  of  the  same  article  of  the  revised  sta- 
tutes, it  is  unnecessary  for  me  to  pursue  this  inquiry. 

There  must  be  the  usual  decree  for  a  redemption  and  for  taking 
the  accounts  before  a  master. 


H.  H.  &  S.  F.  Slatter  v.  Carroll  and  others. 

When  a  reeident  of  another  state,  owning  lande  here,  eonirejed  them  to  a  tnwtee 
rending  here,  in  tmst  to  eell  the  lame,  and  out  of  the  proeeede,  after  paying  cer- 
tain speciAe  ramfl,  to  remit  the  balance  to  a  perMn  residing  at  the  grantoi^s  do- 
mieil,  to  be  by  him  applied  rateaUy  upon  all  the  debts  of  the  grantor ;  and  the 
grantor  died  insolvent,  owmg  debts  at  his  domicii  and  in  other  more  distant  states, 
and  leaving  execators  who  qualified  at  h'ls  doroicil ;  it  was  held^  that  any  of  his 
creditors  might  file  a  bill  in  this  state,  in  behalf  of  themselves  and  all  other  credi- 
tors, against  the  trostee,  the  distribotor  of  the  fand,  and  the  executors  of  the 
grantor ;  to  have  the  lands  sold,  the  acooanta  of  the  trustee  taken,  and  the  fimd 
distriboted  to  the  creditors.  ^ 

The  trust  fimd  being  real  estate  situated  here,  and  the  trustee  a  resident  of  this  state, 
the  jurisdiction  of  our  court  of  chancery  is  unquestionable. 

And  where  there  are  real  assets,  the  court  will  not  hesitate  to  adn^ister  them,  al- 
though no  persona!  representative  has  been  appointed  here. 

The  foreign  ezecnton  may,  in  eoeh  a  ease,  be  made  parties  in  that  capacity. 

It  is  no  objection  to  entertaining  the  jurisdiction,  that  the  creditor  institnting  the 
suit,  resides  at  the  place  of  the  grantor's  domicii. 

The  rule  of  distribution,  must  be  that  of  the  trust  deed,  when  that  is  not  repugnant 
to  the  laws  of  this  state. 

The  court  will  direct  the  fund  to  be  remitted,  pursuant  to  the  deed  of  tmst,  to  the 
person  therein  designated,  for  distribotion ;  or  will  retain  it  and  distribute  it  here, 
according  to  the  circumstances  of  the  ease,  in  reference  to  the  convenience  of 
creditors  and  of  the  accounting  parties. 

A  creditor  of  a  oopartneiihip  cannot  proceed  in  equity  against  the  esUte  of  a  da- 
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c«a8ad  partner,  withoat  ahowing  thai  he  haa  ezhaaated  hie  remedy  at  law  afaimft 
the  suirmog  partners ;  or  that  a  reeort  to  legal  prooe«  agaiut  them  would  be 
nnayailing. 
This  may  be  established  by  proof  that  the  surviyors  are  insoWent  and  have  no  yisi- 
ble  property  or  assets  liable  to  execution. 
Not.  15, 1844 ;  Jan.  6,  7, 11,  and  13,  and  April  11, 184&     Decadad  Jaly  39, 
1845. 

The  bill  was  filed  on  the  11th  day  of  December,  1841,  by 
Hope  H.  Slatter  and  Sbadrack  F.  Slatter,  in  behalf  of  themseWes 
and  all  the  other  creditors  of  Luke  Tiernan,  late  of  the  city  of 
Baltimore,  deceased,  who  might  come  in  and  contribute  to  the 
expenses  of  the  suit ;  for  the  purpose  of  enforcing  the  payment 
of  a  bill  of  exchange  held  by  the  complainants.  The  case,  as 
made  out  by  the  pleadings  and  proofs,  may  be  thus  stated. 

On  the  19th  of  February,  1836,  a  bill  of  exchange  for  about 
$20,000,  was  drawn  by  a  house  in  the  state  of  Mississippi,  on 
the  mercantile  firm  of  Tiernan,  Cuddy  &  Co.,  transacting  busi- 
ness in  the  city  of  New  Orleans,  payable  twelve  months  after 
date.  This  bill  was  presented  by  the  holder  and  accepted  in 
New  Orleans  by  J.  McGill  Cuddy,  the  resident  partner  of  that 
firm,  which  at  that  time  was  a  commercial  partnership  and  con- 
sisted of  Luke  Tiernan  and  his  son  Charles,  (who  were  also  part- 
ners together  in  trade  at  Baltimore,)  and  Calvin  Tate,  of  New 
Orleans.  On  the  28th  of  April,  1836,  the  bill  was  purchased  of 
the  holder,  by  J.  R.  St.  John,  Gregory  &  Co.  at  New  Orleans,  for 
value,  and  when  due  it  was  presented  to  the  acceptors  and  pro- 
tested for  non-payment.  St  John,  Gregory  &  Co.  transferred 
the  bill  on  the  24th  of  June,  1839,  for  its  full  value,  to  the  com- 
plainants, one  of  whom  resided  in  New  Orleans  and  the  other  in 
Baltimore. 

Tiernan,  Cuddy  &  Co.  failed  in  December,  1836,  owing  debts 
to  the  amount  of  five  or  six  hundred  thousand  dollars.  Luke 
Tiernan  withdrew  from  that  firm  on  the  1st  of  August,  1836, 
and  died  November  10th,  1839.  Cuddy,  another  of  the  partners, 
died  in  the  summer  of  1840.  C.  Tate  was  insolvent  after  the 
failure  of  the  firm  until  this  suit,  and  destitute  of  property. 
Charles  Tiernan,  though  domiciled  in  Baltimore,  spent  much  of 
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his  time  after  the  fieiiluie,  in  New  Orleans,  and  was  appointed  the 
syndic  there  for  winding  up  the  partnership  concerns. 

In  November,  1840,  the  complainants  commenced  a  suit 
against  C.  Tieman  as  the  surviving  and  liquidating  partner  of 
Tieman,  Cuddy  6c  Co.,  in  the  Commercial  Court  of  New  Or- 
leans, and  on  the  10th  of  May,  1841,  recovered  a  judgment 
against  him  for  the  amount  of  their  demand.  An  execution  was 
issued,  on  which  there  was  collected  about  |^00.  By  the  laws 
of  Louisiana,  they  could  on  such  a  judgment,  collect  from  the 
joint  property  of  tlie  partners,  and  from  the  separate  property  of 
the  partner  served  with  the  process. 

Tieman,  Cuddy  &  Co.  were  indebted  to  Luke  Tieman  in  an 
amount  exceeding  three  hundred  thousand  dollars^  and  Charles 
-Tieman  was  wholly  insolvent  in  1840,  and  without  any  property 
subject  to  an  execution  at  law.  Soon  after  the  bill  in  this  cause 
was  filed,  he  applied  for  the  benefit  of  the  insolvent  laws  of 
Maryland. 

Luke  Tiernan  became  embarrassed  by  the  failure  of  the  New  Or- 
leans house,  and  at  his  death  was  unable  to  pay  his  debts,  in<» 
eluding  his  liabilities  as  a  partner  in  Tiernan,  Cuddy  &  Co.  On 
the  24th  of  September,  1839,  he  then  being  the  owner  of  several 
thousand  acres  of  land  in  the  county  of  Alleghany  and  its 
vicinity  in  the  state  of  New  York,  (portions  of  which  had 
been  contracted  to  be  sold  to  the  settlers  on  the  tract,)  Luke 
-Tieman  and  his  wife  executed  a  conveyance  of  the  same 
in  fee  to  Charles  H.  Carroll  of  the  county  of  Livingston  in  the 
same  state,  in  tmst  to  execute  deeds  in  fulfilment  of  the  contracts 
of  sale  previously  given,  on  receiving  the  price,  and  to  contract 
to  sell,  and  to  sell  and  convey  the  residue  of  the  lands  from  time  to 
time,  in  his  discretion,  on  certain  terms  of  credit  specified.  Out  of 
the  net  proceeds,  the  trastee  was  first  to  remit  $16,000  to  Alexander 
Neill  of  Baltimore,  to  be  by  him  paid  to  creditors  of  Luke  Tieman. 
He  was  next  to  remit  $12,000  to  the  wife  of  the  latter,  or  to  such 
persons  as  she  should  appoint,  in  consideration  of  her  releasing 
her  dower  in  the  lands.  The  trastee,  in  the  next  place  was  to 
pay  $4460  to  Luke  Tieman  Brien  of  Baltimore.  And  he  was  to 
remit  the  residue  of  the  proceeds  of  the  lands,  from  time  to  time 
to  Alexander  Neill,  to  be  by  him  applied  to  the  payment  of  all 


576  CASES  IN  CHANCERY. 

Blatter  t,  CanoU. 

the  debts  of  Luke  Tiernan,  and  if  there  were  not  sufficient  to  pay 
them  all,  then  divide  such  proceeds  amongst  them  rateably  and  in 
proportion.  If  there  were  a  surplus,  it  was  to  be  paid  by  Neill  to 
Luke  Tiernan,  his  heirs,  executors,  administrators  or  assigns. 

Under  this  trust  deed,  Mr.  Carroll  prior  to  the  conunencement 
of  the  suit,  had  received  and  remitted  $8987  to  Mr.  NeUl,  towards 
the  first  sum  payable  out  of  the  proceeds  of  the  lands. 

Luke  Tiernan  by  his  last  will  and  testament,  constituted  Mr. 
Neill  and  Mr.  Somerville  of  Baltimore,  his  executors ;  both  of 
whom  qualified,  and  received  letters  testamentary  from  the  Or- 
phans Court  in  the  city  of  Baltimore.  They  advertised  in  that 
'  city  in  December,  1839,  for  creditors  of  the  testator  to  pi[e8ent 
their  claims. 

The  bill  in  this  cause  was  filed  against  Mr.  Carroll,  Alexander 
Neill,  and  against  Messrs.  Neill  and  Somerville  as  executors,  Ac, 
of  Luke  Tiernan ;  and  it  prayed  to  have  the  complainants  debt 
established,  that  the  lands  conveyed  in  trust  should  be  sold  and 
the  proceeds  applied  according  to  the  trust  deed,  and  the  accounts 
of  the  trustee  taken. 

All  the  defendants  appeared  and  answered.  Messrs.  Neill  and 
Somerville  set  up  in  their  answer  that  the  bill  of  exchange  was 
void  by  reason  of  its  having  been  given  in  Mississippi,  for  slaves 
purchased  there  to  be  removed  fit>m  the  state,  contrary  to  the 
provisions  of  the  constitution  of  that  state ;  and  that  it  was  taken 
with  notice  of  its  consideration,  by  those  who  held  it  at  its  ma- 
turity.   But  the  evidence  did  not  sustain  this  defence. 

When  the  cause  was  brought  to  a  hearing,  the  proof  relative 
to  C.  Tate's  being  destitute  of  property,  was  weak ;  and  after  the 
argument  was  closed,  the  complainants  procured  a  stay  of  pro* 
ceedings  on  motion,  and  took  out  a  second  commission  to  New 
Orleans,  and  obtained  satisfactory  evidence  on  the  point  The 
cause  was  then  brought  to  a  hearing,  pro  f&rma^  on  the  further 
testimony,  in  connection  with  that  read  before. 

There  was  a  great  mass  of  documentary  and  other  evidence ; 
but  it  is  deemed  unnecessary  to  insert  any  more  of  it  than  has 
already  been  detailed. 

J.  P.  Cro9hy  and  B.  F.  Butler^  for  the  complainants. 
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/.  C.  Devereux,  Jr.^  C.  Cf  Conor ^  and  Oearge  Wood^  for  the 
respective  defendants. 

The  complainants  made  the  following  points. 

I.  The  complainants  are  just  creditors  of  the  commercial  firm 
of  Tiernan,  Cuddy  &  Co.,  of  New  Orleans,  (of  which  firm  Luke 
Tiernan  was  a  member,)  to  the  extent  of  the  balance  remaining 
unpaid,  on  the  bill  of  exchange  accepted  by  said  firm,  described 
in  the  bill,  and  having  failed  to  obtain  satisfaction  of  their  said 
demand  from  the  partnership  property,  the  complainants  are  en- 
titled  to  satisfaction,  with  other  creditors  of  Luke  Tiernan,  whether 
joint  or  separate,  out  of  his  separate  estate. 

1.  The  drawees  of  the  bill  having  their  place  of  business  in 
New  Orleans,  and  the  bill  having  been  accepted  and  being  pay* 
able  there,  and  having  also  been  there  transferred  to  the  com« 
plainants,  the  obligation  and  effect  of  the  contract  of  the  acceptors 
and  the  rights  of  the  complainants  as  the  holders  of  the  bill 
must  be  determined  by  the  law  of  Louisiana. 

2.  The  acceptance  of  the  bill  by  J.  McGill  Cuddy,  one  of  the 
partners^  in  the  name  of  the  firm,  bound  the  firm  and  each  of  its 
members  jointly  and  severally. 

3.  At  the  time  of  the  acceptance  of  the  bill,  Luke  Tiernan  was 
one  of  the  partners,  and  as  such  he  became  liable  jointly  with 
the  other  partners,  and  also  severally,  for  the  amount  of  the  bill. 

4.  The  bill  was  transferred  to  St.  John,  Gregory  A  Co.  for  full 
value,  who  took  the  same  in  good  faith,  in  the  usual  course  of 
trade,  and  on  the  credit  of  the  acceptors.  In  the  hands  of  these 
holders  the  bill  was  unimpeachable,  even  if  the  consideration  for 
which  it  was  drawn  was  illegal,  or  though  the  bill  was  impro- 
perly accepted  by  Cuddy  in  the  name  of  the  firm.  Besides,  the 
consideration  for  which  the  bill  was  given  was  not  illegal,  and 
the  acceptance  was  within  the  scope  of  the  partnership,  and  was 
confirmed  by  the  partners. 

6.  Complainants  having  paid  a  full  consideration  for  the  bill  to 
St  John,  Gregory  &  Co.,  are  invested  with  all  their  rights  and 
advantages,  notwithstanding  the  bill  was  then  past  due.  The 
bill  is,  therefore,  unimpeachable  in  the  hands  of  complainants, 
especially  as  they  were  informed  by  Charles  Tiernan,  one  of  the 
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partners,  that  it  was  good  and  would  certainly  be  paid,  and  had 
no  notice  whatever  of  any  objection  thereto. 

6.  The  judgment  recovered  by  the  complainants  in  the  Com- 
mercial Court  of  New  Orleans  was  r^ular,  valid  and  effectuali 
by  the  laws  of  Louisiana,  to  establish  the  right  of  the  complain- 
ants to  recover  from  Charles  Tieman  individually,  and  out  of 
any  partnership  property  of  Tieman,  Cuddy  ic  Co.  in  his  pos- 
session, the  amount  of  the  bill,  and  as  the  execution  issued  on 
this  judgment  was  returned  unsatisfied,  the  complainants  were 
under  no  obligations  to  pursue  farther,  the  assets  of  the  firm  or 
of  the  surviving  partners. 

7.  The  proofs  taken  in  the  present  case,  independently  of  the 
record  of  the  judgment  in  Louisiana,  fully  establish  the  liability 
of  Luke  Tiernan  as  one  of  the  partners ;  and  the  complainants 
are,  therefore,  entitled  to  satisfaction  out  of  his  separate  estate. 

IL  The  lands  conveyed  by  Luke  Tiernan  to  the  defendant 
Carroll  by  the  trust  deed  of  24th  of  September,  1839,  being  situ* 
ated  within  this  state,  and  the  trustee  Carroll  bemg  a  resident 
thereof,  and  the  other  defendants,  Somerviile  and  Neill,  havmg 
appeared  to  and  answered  the  bill,  this  court  has  ample  jurisdic- 
tion to  ascertain  the  complainants  debt,  and  to  compel  payment 
thereof  out  of  the  trust  fund ;  and  under  the  circumstances  of  this 
case,  complainants  are  entitled  to  a  decree  establishing  their  debt, 
and  providing  for  its  payment  out  of  any  proceeds  of  the  trust 
property  now  in  the  hands  of  the  trustees,  Neill  and  Carroll,  or 
either  of  them,  and  which  may  be  properly  applicable  to  this 
debt ;  and  if  there  be  no  such  proceeds  now  in  hand,  or  the  same 
shall  not  be  paid  over  as  required ;  then  to  a  decree  for  the  sale 
of  the  lands  described  in  the  trust  deed,  for  the  satisfaction  of 
their  debt. 

The  counsel  for  the  defendants  presented  the  following  points. 
I.  The  complainants  have  not  established  any  demand  against 
tlie  estate  of  Luke  Tieman,  deceased. 

1.  The  acceptance  was  founded  upon  an  illegal  and  immoral 
constdisration,  and  is  void. 

2.  Luke  Tieman  was  not  a  member  of  the  firm  of  Tieman, 
Cuddy  &  Co.  at  the  time  the  bill  was  accepted. 
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II.  The  complainants  not  having  exhausted  their  legal  reme^ 
dies  against  the  sanrivi'ng  partner,  cannot  claim  in  equity  against 
(he  estate  of  Luke  Tieman. 

1.  The  demand  of  the  complainants  is  h  joint  demand. 

2.  There  is  no  evidence  whatever  of  the  alleged  insolvency  of 
Calvin  Tate,  the  surviving  partner. 

III.  The  trust  in  question  was  created  by  Luke  Tieman,  de* 
eeased,  for  the  purpose  of  withdrawing  his  funds  from  this  state, 
and  distributing  the  same  amongst  his  creditors  at  his  own  domt- 
eil,  and  according  to  the  law  and  usage  thereof.  The  complain* 
ants  have  shown  no  equity  requiring  our  courts  to  prevent  its 
literal  execution. 

IT.  No  fraud,  breach  of  trust,  or  wrong  of  any  kind  being 
shown,  and  the  complainant's  suit  being  consequently  for  the 
sole  purpose  of  preventing  a  distribution  in  Maryland,  and  com- 
pelting  an  account  and  distribution  in  this,  the  foreign  forum, 
instead  of  the  forum  of  the  debt,  the  debtor,  and  the  creditor ;  this 
eourt,  for  the  maintenance  of  comity  between  the  states,  should 
decline  entertaining  cognizance  of  the  case. 

The  Assistant  Vice-Ohancellor. — The  proofs  in  the 
cause,  sufficiently  establish  the  liability  of  Luke  Tieman  as  one 
0[  the  acceptors  of  the  bill  of  exchange  in  question. 

At  the  time  of  its  acceptance  he  was  a  member  of  the  firm  of 
Tiernan,  Cuddy  &  Co.,  which  was  a  commercial  partnership, 
transacting  business  in  New  Orleans.  The  bill  was  accepted 
there,  and  it  was  there  negotiated  to  the  complainants,  one  of 
whom  was  a  resident  of  New  Orleans. 

The  testimony  taken  since  the  first  hearing,  renders  it  unne- 
cessary for  me  to  examine  the  interesting  questions  which  were 
80  ably  argued,  upon  the  nature  of  Luke  Tiernan's  liability  ac- 
cording to  the  laws  of  Louisiana,  and  upon  the  adaptation  of  our 
local  remedies  to  the  exigencies  of  the  obligations  imposed  by 
those  laws. 

Assuming  that  the  acceptors  of  the  bill  are  to  be  deemed  jointly 
liable  for  its  payment,  as  they  would  have  been  on  its  being  drawn 
and  accepted  in  this  state ;  I  cannot  accede  to  the  doctrine  that 
Ihe  contract  is  to  be  considered  several  in  equity,  so  fsn  as  to 
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permit  the  creditor  to  proceed  at  once  against  the  lepresentatiTes 
of  the  deceased  partner  without  first  exhausting  the  legal  remedy 
against  the  sumving  partners,  or  showing  that  a  resort  to  such 
remedy  would  be  fruitless. 

Our  law  confers  upon  the  survivors  the  title  to  all  the  effects  of 
the  copartnership,  and  with  it  the  burthen  of  paying  the  debts. 
It  would  therefore  be  oppressive  in  many  cases,  and  unjust  in 
still  more,  if  the  creditors  were  permitted  to  resort  to  the  deceased 
partner's^  individual  property  for  payment,  leaving  the  primary 
fund  for  such  payment  in  the  possession  of  the  surviving  partners. 

I  am  aware  that  in  the  case  of  7%6  Trustees  of  the  Leake  and 
Waits  Orphan  Asylum  v.  The  Executors  of  Augustine  H. 
Lawrence^  (MS.  October  27,  1841,)  my  learned  predecessor  gave 
his  assent  to  the  recent  English  decisions  of  Sir  John  Leach  and 
Lord  Brougham,  which  were  cited  in  support  of  the  doctrine  of  an 
immediate  several  liability  in  equity. 

But  on  the  appeal  in  that  case,  the  Chancellor  adhered  to  the 
decisions  in  this  country.  He  says,  <<  The  weight  of  authority,  is 
in  favor  of  the  principle,  that  as  the  remedy  at  law  survives,  the 
creditor  is  bound  to  resort  to  his  legal  remedy  against  the  survi- 
ving debtors,  unless  he  can  show  some  ground  of  necessity  for 
coming  into  this  court  for  relief  against  the  estate  of  the  deceased 
debtor."  And  he  declares  his  opinion  io  be,  that  the  estate  of  a 
deceased  copartner  or  joint  debtor  in  the  hands  of  his  personal 
representatives,  cannot  be  reached  by  a  suit  in  this  court,  without 
stating  in  the  bill  of  complaint,  asu£Bicient  excuse  for  not  proceed- 
ing at  law  against  the  surviving  debtors  to  obtain  payment 
(Chancellor's  Opinion,  May  7, 1844,  MS. ;  6  Barbour's  Abstract 
of  Chancellor's  Decisions,  17.) 

With  the  additional  testimony  furnished  to  the  court,  the  com- 
plainants have  brought  their  case  within  the  established  role  as 
stated  by  the  Chancellor. 

The  partners  at  the  date  of  this  acceptance  were  Luke  Tieman, 
Charles  Tiernan,  J.  McGill  Cuddy,  and  Calvin  Tate.  Luke  T. 
died  in  1839,  and  Cuddy  in  the  summer  of  1840. 

The  complainants  proceeded  in  November,  1840,  in  the  Com- 
mercial Court  of  New  Orleans,  against  Charles  Tieman  as  the 
surviving  and  liquidating  partner  of  the  firm ;  (see  Civil  Code 
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of  Louisiana,  art  1131  to  1136;)  and  recovered  a  judgment 
against  him  in  that  capacity,  for  the  amount  of  the  acceptance. 
On  this  judgment,  an  execution  was  issued,  without  effect ;  and 
after  the  present  suit  was  commenced,  another  one  was  issued  on 
which  C.  Tiernan  says  a  small  amount  was  collected.  The  law- 
yers who  were  examined  as  witnesses  in  Louisiana,  testify  that 
this  judgment  gave  to  the  plaintiffs  therein,  the  right  to  collect 
the  amount  from  G.  Tiernan  individually,  and  out  of  the  partner- 
ship property  of  Tiernan,  Cuddy  d&  Go.  in  his  possession ;  and  ^ 
that  such  would  be  its  effect  though  G.  Tiernan  had  been  previ- 
ously appointed  liquidator  of  the  partnership  concern  and  effects 
by  the  District  Gourt 

0.  Tiernan  in  his  testimony  speaks  of  himself  as  being  such 
liquidator;  but  in  another  {rface  he  says  he  was  appointed  syndic 
by  the  court,  on  the  application  of  a  majority  of  th^  creditors.  He 
once  speaks  as  if  he  deemed  liquidator  and  syndic  as  synony- 
mous ;  and  as  there  is  no  record  evidence  or  reliable  testimony 
produced  to  show  that  he  was  syndic,  I  shall  have  to  assume  that 
he  was  only  the  liquidator  of  the  firm. 

From  the  magnitude  of  this  duty  as  disclosed  in  the  proofs,  it 
is  probable  that  G.  Tiernan  spent  most  of  his  time  in  1840  in  Lou-, 
isiana,  although  his  residence  wa3  in  Baltimore.  At  all  events, 
I  find  neither  allegation  or  proof  that  he  had  any  property  in  Bal- 
timore which  the  complainants  could  have  reached  by  a  suit  at 
law  in  Maryland.  Moreover  the  testimony  is  satisfactory  that  he 
was  insolvent  before  November,  1840. 

Thus  it  is  shown  that  the  remedy  at  law  against  the  property 
of  the  firm,  as  well  as  against  G.  Tiernan,  was  tried  and  ex- 
hausted  by  the  complainants. 

It  is  also  proved  Uiat  Galvin  Tate,  the  other  surviving  partner, 
became  insolvent  as  early  as  1839,  and  so  continued  until  he 
was  discharged  under  the  bankrupt  law  in  July,  1842.  The 
comi^ainants  were  therefore  entitlkl  to  proceed  in  equity  against 
the  estate  of  the  deceased  partner,  Luke  Tiernan. 

This  brings  me  to  the  objections  raised  to  their  proceeding  in 
the  courts  of  this  state. 
Luke  Tiernan  resided  and  died  in  the  state  of  Maryland.    His 
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executors  reside  there,  and  received  their  letters  from  the  Qrphaw 
Court  in  that  state. 

No  administration  has  been  taken  out  in  this  state.  One  of  the 
complainants  resides  in  Baltimore,  and  the  other  in  New  Orleans. 

But  these  facts,  which  were  made  so  prominent  at  the  hearing, 
aie  quite  subordinate  to  the  grounds  upon  which  this  suit  really 

stands. 
In  September,  1839,  Luke  Tieman  was  the  owner  in  fee  (^  a 
^  large  tract  of  land  in  Western  New  York,  for  the  sale  of  which 
Mr.  Carroll,  a  resident  of  this  state,  had  long  been  his  agent    At 
that  time  L.  Tieman  conveyed  the  land  to  Mr.  Carroll ;  vesting 
him  with  the  whole  title,  in  trust ;  1.  to  sell  the  same  from  time 
to  time  on  certain  terms  specified,  and  to  receive  the  proceeds  of 
the  sales.    2.  To  remit  of  the  first  net  proceeds  received,  the  sun 
of  $15,000  from  time  to  time,  to  Alexander  Neill  of  Baltimore,  to 
be  paid  by  the  latter  to  L.  Tiernan's  creditors.    3.  To  remit 
f  12,000  of  the  ensuing  net  proceeds  to  Mrs.  Tiernan,  or  her  ap* 
pointee,  and  next  1^4450  for  L.  T.  Brien ;  (which  sums  are  undis- 
puted obligations  of  Luke  Tiernan's.)    And  4.  To  remit  all  the 
residue  of  the  proceeds  of  the  sales  to  Mr.  Neill,  from  time  totime^ 
.to  be  applied  by  Neill  to  the  payment  of  the  debts  due  from  Luke 
Tiernan.    If  the  same  proved  insufficient  to  pay  all  his  debts, 
then  to  be  distributed  rateably ;  and  if  there  should  be  a  surplus, 
Mr.  Neill  was  to  pay  the  same  to  L.  Tiernan,  lus  heirs,  executors, 
administrators  or  assigns. 

Under  this  trust  deed,  Mr.  Carroll  has  sold  a  portion  of  the 
lands,  and  has  remitted  to  Mr.  Neill  between  eight  and  nine 
thousand  dollars.  Mr.  Neill  is  one  of  the  executors  of  Luke 
Tiernan,  but  he  retains  this  remittance  as  receiver  under  the 
trust.    He  has  nothing  to  do  with  it  as  executor. 

Indeed,  the  executors  have  no  interest  or  concern  in  the  matter, 
except  that  on  the  improbable  contingency  of  there  being  a  sur- 
plus, they  are  entitled  to  receive  it  by  force  of  the  trust  deed. 

This  is  therefore,  far  from  being  a  suit  against  the  executors  of 
L.  Tiernan  to  compel  them  to  pay  this  debt 

It  is  a  suit  by  creditors  of  Tiernan,  for  whose  benefit  he  has 
conveyed  lands  in  this  state  to  assignees,  against  those  assignees^ 
to  have  the  assignment  carried  into  efibct    The  non^resideinoe  of 
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the  assignee  who  is  made  the  sole  distributor  of  the  fund,  does 
not  affect  the  point  of  jurisdiction.  The  great  mass  of  the  fund  is 
here.  It  is  real  estate,  governed  and  to  be  disposed  of,  by  our 
laws.  The  assignee  who  is  to  sell  and  convey  it,  and  receive  the 
price,  resides  here.  Instead  of  there  being  any  difficulty  about  the 
jurisdiction  of  this  court,  I  do  not  perceive  how  any  other  court 
can  administer  this  trust  as  against  the  principal  trustee.  The 
Court  of  Chancery  in  Maryland  cannot  reach  or  affect  Mr.  Car- 
roll residing  here,  nor  can  their  decree  compel  him  to  sell  the 
lands  or  account  for  the  proceeds. 

But  it  is  said  that  the  legal  representatives  of  L.  Tieman  are 
necessary  parties  to  a  suit  for  closing  the  trust  As  I  have  stated, 
there  is  a  remote  possibility  of  interest  in  those  representatives^ 
and  this  renders  it  proper  that  they  should  be  made  parties.  I 
am  not  prepared  to  say  that  it  would  be  held  indispensible,  in  a 
case  where  the  assignor  was  dead,  and  the  bill  charged  that  his 
estate  was  all  assigned,  and  was  hopelessly  insolvent. 

In  this  case  the  executors  are  not  necessary  parties  in  respect 
of  the  sale  of  the  property,  or  the  distribution  of  the  trust  fund  to 
the  creditors.  The  trust  deed  devolves  the  one  duty  upon  Mr. 
Carroll  and  the  other  upon  Mr.  Neill ;  and  it  is  through  and  by 
the  latter,  and  not  the  executors,  that  a  court  of  equity,  whether 
here  or  in  Maryland,  would  effect  such  distribution. 

This  being  so,  and  there  being  an  express  direction  in  the  as- 
signment, to  remit  to  Mr.  Neill  the  surplus,  as  well  as  the  fund  de« 
signed  for  the  payment  of  debts ;  would  not  the  Court  of  Chancery 
here  sufficiently  discharge  its  (}uty,  by  ordering  such  surplus  to  be 
transmitted  to  Mr.  Neill,  or  to  be  left  in  his  hands,  after  provid- 
ing for  the  demands  of  the  creditors  ?  Another  mode  open  for 
its  adoption,  is  to  bring  such  surplus  into  court. 

Without  rel3ring  wholly  upon  this  ground,  I  am  satisfied  that 
in  view  of  all  the  circumstances,  this  court  is  warranted  in  pro* 
ceeding  with  the  parties  who  are  now  defendants. 

It  is  agreed  on  all  hands,  that  the  two  defendants  who  are  de- 
scribed as  executors  of  L.  Tieman,  are  such  executors ;  appointed 
by  his  last  will  and  testament,  and  duly  qualified  by  the  probate 
court  having  jurisdiction  at  the  place  of  his  domicil.  They  are 
therefore,  the  chief  and  principal  legal  representatives.    If  an  ad- 
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ministratOT  were  appointed  here,  his  functions  would  be  ancillary 
and  subsidiary  to  those  of  the  defendants,  It  not  only  appears 
to  the  court  that  Messrs.  Neill  and  Somerville,  are  the  persons  to 
whom  in  the  due  execution  of  the  trust,  the  surplus  roust  be  paid ; 
but  Mr.  Neill  the  executor  and  Mr.  Neill  the  trustee,  are  one  and 
the  same  person. 

If  the  distributing  trustee  were  not  also  an  executor,  and  re- 
sided elsewhere  than  in  Maryland,  yet  his  voluntary  payment  of 
the  surplus  to  the  executors  there,  would  be  a  compliance  with 
his  trust  and  a  valid  discharge.  And  if  such  payment  were 
brought  into  question  in  this  state,  our  courts  would  recognize 
the  office  of  such  executors,  and  their  right  to  receive  the  surplus. 

We  do  not,  it  is  true,  permit  foreign  executors  to  sue  here  in 
their  representative  capacity ;  but  suits  against  them  for  acts  done 
in  that  capacity,  are  sometimes  entertained. 

In  McNamara  v.  Dwyer^  (7  Paige,  239,)  the  Chancellor  sus- 
tained a  suit  for  an  account  against  a  foreign  executor,  on  prin- 
ciples which  will  amply  sustain  this  bill.  Here  the  executors 
have  appeared,  so  that  the  suit  is  not  liable  to  the  objection  of  its 
proceeding  in  default  of  jurisdiction  of  their  persons. 

The  trust  in  question  being  for  the  benefit  ^f  creditors  gene* 
rally,  a  non-resident  creditor  is  as  much  entitled  to  file  a  bill  to 
enforce  it,  as  a  creditor  residing  here. 

The  circumstance  that  one  of  these  creditors  resides  in  Balti- 
more, would  have  weight  in  determining  whether  the  account 
and  distribution  should  take  place  here,  or  should  be  remitted  to 
Baltimore,  provided  this  were  a  case  of  ancillary  administration. 
{Harvey  v.  Richards^  1  Mason's  R.  380.) 

But  this  is  a  trust,  in  which  the  fund  is  here ;  and  here  is  the 
principal  trustee.  The  Court  of  Chancery  in  this  state,  has  ju- 
risdiction over  the  subject  matter,  more  appropriately  and  effectu- 
,  ally  than  any  court  in  another  state  can  have.  If  the  decree 
should  direct  a  sale  of  the  lands  and  a  transmission  of  the  funds 
to  Mr.  Neill,^}ut  half  its  duty  to  the  creditors  would  be  discharg- 
ed ;  for  in  order  to  compel  him  to  proceed  and  distribute  the  fund, 
they  would  have  to  institute  another  suit  against  him  in  the 
equity  courts  of  Maryland. 

As  to  the  argument  of  inconvenience  derived  from  the  domicil 
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of  the  debtor  and  the  residence  of  the  creditors,  it  is  not  decisive. 
The  decree  can  be  so  framed  and  executed,  as  to  enable  creditors 
in  Maryland  to  be  notified  as  effectually,  (so  far  as  publication 
can  give  notice,)  and  to  prove  their  debts  with  nearly  as  little  ex- 
pense, as  if  it  were  made  in  the  courts  of  that  state.  While  in 
point  of  fact,  judging  from  the  lists  of  the  creditors  of  Tiernan, 
Cuddy  &  Co.,  the  greater  part  of  L.  Tieman's  debts  are  due  to 
persons  in  and  about  New  Orleans ;  and  such  persons  would  be 
more  likely  to  receive  notice,  by  way  of  advertisement,  if  the  ac» 
counting  were  conducted  in  New  York  than  they  would  if  it  were 
conducted  in  Baltimore,  with  equal  convenience  for  proving 
their  demands.  The  only  advantage  which  occurs  to  me  in  fa* 
vor  of  the  Maryland  forum  is  this,  that  creditors  probably  have 
placed  their  demands  in  the  hands  of  agents  in  that  state,  in  or- 
der to  have  them  presented  to  the  executors ;  and  those  agents 
would  be  more  likely  to  learn  of  a  proceeding  for  an  account 
against  these  trustees  if  it  were  conducted  there,  than  they  would 
if  it  were  conducted  here.  But  this  may  be  obviated  in  a  great 
measure  by  suitable  directions  in  the  decree  of  this  court. 

And  as  there  should  be  but  one  accounting  of  both  of  these 
trustees,  and  one  of  them  resides  in  this  state ;  it  is  my  conclu- 
sion that  such  accounting  and  the  consequent  distribution  ought 
to  be  made  here. 

There  is  no  difficulty  in  this  case  growing  out  of  different  rules 
for  distribution  among  the  creditors  of  decedents,  prevailing  in 
Maryland,  from  those  which  are  enforced  in  this  state.  The 
trust  deed  is  the  guide  for  the  distribution ;  and  the  rule  it  pre- 
scribes, is  that  of  entire  equality.  It  being  a  trust  for  the  sale  of 
lands  in  this  state,  any  direction  repugnant  to  our  law  would 
have  rendered  it  voidable  by  the  creditors. 

It  was  suggested  at  the  hearing  that  there  was  no  ground  ibr 
proceeding  against  Mr.  Carroll  the  trustee ;  and  that  the  court 
ought  not  to  interfere  to  expedite  the  closing  of  the  trust  contrary 
to  the  intent  of  L.  Tiernan  in  creating  it. 

As  to  Mr.  Carroll,  the  bill  makes  no  charge  of  neglect  of  duty 
against  him,  nor  is  any  imputed  by  a  decree. 

As  to  hastening  the  sale  of  the  lands,  there  is  no  doubt  of  its 
propriety,  or  of  the  right  of  the  court  to  direct  it     Any  specific 
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direction  to  the  contrary  made  by  an  insolvent  debtor  in  such  an 
assignment,  would  subject^t  to  the  charge  of  an  intent  to  delay 
and  defraud  creditors. 

A  decree  for  a  sale  will  not  impair- the  rights  of  the  trustee. 
It  efiects  in  behalf  of  the  creditors,  what  L.  Tiernan  should  have 
directed  in  bis  assignment,  and  precisely  what  would  have  been 
accomplished  ere  this  by  due  process  of  law,  if  no  conveyance 
in  trust  had  been  made. 

There  must  be  a  decree  establishing  the  complainants  debt  as 
against  the  trustees  and  the  fund ;  and  directing  a  sale  of  the 
lands  and  a  conversion  of  the  trust  assets. 

And  the  usual  provisions,  together  with  special  clauses  will 
be  inserted  for  bringing  in  all  the  creditors,  passing  the  accounts 
of  the  trustees,  and  distributing  the  fund.  The  surplus,  if  there 
be  any,  to  be  paid  to  Mr.  Neill  as  trustee.  If, ,  however,  his  co- 
executor  desires  that  it  should  be  paid  to  the  executors,  such 
will  be  the  decree. 


J.  Coats  and  others  v.  Holbrook,  Nelson  &  Co. 

No  penon  has  a  right  to  use  the  names,  marks,  lettort  or  other  ■ymboby  whieh 

another  has  previoaiily  got  up  or  heen  accustomed  to  nee,  in  his  trade,  hnsinc* 

or  manufactures. 
Equity  will  restrain  each  deceptive  and  frandnlent  vse  of  trade  marks,  by  injiinc- 

tion,  and  will  decree  an  account  for  damages. 
It  is  no  answer  to  the  suit,  that  the  simulated  article  is  eqaal  in  quality  to  the  g«mi» 

ine  manufacture. 
Nor  that  the  maker  of  the  spurious  goods,  or  the  jobber  who  sells  them  to  the  rs* 

tailen,  informs  those  who  purchase,  that  the  article  is  spurious  or  an  imitation. 
A  commission  merchant  who  sells  the  spmioos  aitide,  knowing  its  chaiaetar,  if 

liable  to  a  suit  to  restrain  its  further  sale  by  the  proprietor  of  the  trade  nsik, 

and  will  be  subjected  to  the  costs  of  such  suit 
The  alienage  of  the  person  whose  trade  marks  are  simulated,  and  his  reudenee  in  a 

foreign  country,  do  not  affect  his  riglit  to  their  ezclusiTe  use,  when  he  has  ialre- 

dnced  them  here.(a) 
April  17 ;  July  34, 1845. 


(a)  The  great  Importance  of  the  subject  of  trade  marks  and  symbols,  and  tha 
growing  interest  which  it  has  ezcitedi  have  induced  the  author  to  coUeeC  in  a  note 
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The  bill  in  this  cause  was  filed  on  the  3Qth  of  July,  1844,  by 
James,  Peter  and  Thomas  Coats,  manufacturers,  constituting 
the  firm  of  J.  &  P.  Coats  of  Paisley  in  Scotland ;  against  L. 
Holbrook,  T.  S.  Nelson  and  W.  B.  Shepard,  commission  mer* 
chants  in  the  city  of  New  York,  trading  under  the  name  of  Hol- 
brook, Nelson  &  Co. 

The  bill  stated  that  the  complainants  for  several  years,  have 
been  the  manufacturers  and  sellers  of  spool  cotton  thread  used 
for  sewing,  and  have  forwarded  the  same  to  their  agents  for  sale 
in  the  city  and  state  of  New  York,  and  elsewhere  in  the  United 
States,  where  they  have  resident  agents  to  make  sales,  and  to 
protect  their  rights.  That  they  have  for  years  dealt  in  such 
thread  in  New  York  and  elsewhere  in  the  United  States,  and  their 
sales  have  been  very  great.  That  with  a  view  to  make  an  honest 
and  superior  article  ojf  thread,  they  have  gone  to  an  expense  of 
upwards  of  $70,000  upon  machinery  ;  and  they  have  succeeded 
in  making  their  thread  a  first  rate  article  in  the  American  market, 
as  well  as  to  its  quality  and  goodness,  as  to  the  fairness  of  the 
alleged  quantity  or  length  at  which  it  is  advertised  to  be  sold. 
No  thread  in  the  mai'ket  sells  higher  or  more  readily,  and  for  a  long 
time  it  has  been  well  known  publicly,  as  well  as  to  the  principal 
dealers.  That  manufacturers  of  thread  designate  the  fineness  and 
the  number  of  cords  or  strands  used  in  making  it,  by  numbers ;  the 
lower  numbers  indicating  the  coarser  kinds,  and  the  higher  num- 
bers the  finer  quality  and  larger  number  of  strands.  The  com- 
plainants thread  as  numbered  from  8  to  40,  are  threads  of  six 


«t  the  end  of  this  case,  the  recent  aathoritiee  relatire  to  this  branch  of  the  law,  both 
here  and  in  England.  Since  the  decision  of  CoaU  v.  Holbrook,  the  case  of  Taylor  y . 
Carpenter^  cited  in  the  opinion  of  the  coart,  has  been  decided,  on  an  appeal  from  the 
Chaneellor*s  decree,  in  oar  court  of  last  resort ;  so  that  several  of  the  propositions 
held  in  the  case  of  Coats,  are  now  definitively  settled  in  this  state.  The  note  ap- 
pended, contains  a  fall  report  of  Taylor  y.  Carpenter,  both  in  the  Court  of  Chan- 
cery, and  in  the  Court  for  the  Correction  of  Errors.  It  also  contains  a  report  of  a 
yerj  recent  trade  mark  case,  first  decided  by  Vice-Chancellor  Sandford,  and  his  order 
alBrmed  on  appeal  by  Chaaeellor  Walworth,  on  the  35th  of  January,  1847. 

The  great  interest  felt  in  these  questions  by  the  manufacturing  and  commercial 
world,  is  illustrated  by  the  fact,  that  the  judgment  of  the  Assistant  Vice-Chancellor 
in  Coats  y.  Holbrook,  was  noticed  at  some  length  in  the  London  Times  soon  after  it 
was  prononnoed,  and  was  stated  at  large  in  the  Liverpool  newspapers. 
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cords,  while  those  from  40  to  70  are  of  four  cords,  and  from  70 
to  160,  are  threads  of  three  cords.  Their  thread  when  made,  is 
wound  on  wooden  spools  or  reels,  each  spool  containing  a  length 
of  200  yards.  At  the  end  of  each  spool,  a  circular  paper  label  in 
black  and  gilt  is  put  on  before  the  thread  is  ready  for  sale,  and  is 
on  it  when  sold.  The  label  contains  the  words  *'  J.  A  P.  Coats 
Best  Six  Cord,"  on  the  outer  edge  of  the  circle,  and  within  those 
words,  the  letters,  &c.,  <<  200"  Yds.,"  and  "20,"  or  such  other  number 
as  the  quality  of  the  thread  requires;  and  these  marks  distinguish 
their  thread  from  thatofother  manufacturers,  and  has  been  and  is 
known  as  such  to  the  public.  That  the  spools  when  labelled, 
are  put  up  in  quantities  of  twelve,  in  drab  or  brownish  paper 
wrappers,  each  parcel  being  tied  with  a  twine,  and  having  on  its 
outside  a  label  like  (hat  before  described,  and  also  an  engraving 
or  cut,  representing  three  shields  together  with  a  lion  and  an 
eagle  as  supporters,  with  the  following  printed  under  the  same ; 
«  Bbst  Six  Cord  Spool  Cotton,  J.  &  P.  COATS.  War- 
RANTED  200  Yards." 

The  bill  further  stated,  that' finding  a  spurious  and  inferior 
article  of  thread,  bearing  a  forged  label  and  impression  on  the 
wrapper,  of  the  character,  style  and  firm  name  used  by  the  com- 
plainants, had  been  secretly  brought  into  the  market  and  largely 
sold  in  the  city  of  New  York,  and  other  parts  of  the  United  Slates, 
as  the  thread  so  made  by  them ;  the  complainants  by  their  agent 
resident  in  that  city,  set  about  tracing  out  the  wrongdoers,  and 
at  length  found  a  retail  merchant  who  had  bought  the  spurious 
article  of  a  jobber  in  Cedar  street,  named  Hazleton.  That  Ha- 
zleton,  when  called  upon,  gave  Holbrook,  Nelson  d&  Co.  as  the 
venders  of  the  article  to  him.  That  the  latter  firm  have  for 
some  time  been  selling  and  continue  to  sell  a  spurious  article  of 
cotton  thread  on  spool  or  reel,  as  and  for  the  complainants 
thread,  well  knowing  it  is  spurious.  That  the  thread  which 
they  are  thus  selling  is  put  up  on  spools,  with  a  label  at  each 
end,  with  the  complainants  firm  name  thereon,  and  in  oth^r  re- 
spects similar  to  theirs,  and  the  spools  put  in  wrappers  similar  to 
those  used  by  the  complainants,  and  having  a  similar  cut  or  en- 
graving and  similar  words  printed  under  it.  (The  complsinants 
attached  to  their  bill,  specimens  of  the  genuine  labels  put  on  the 
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ends  of  their  spools ;  and  of  the  genuine  wrappers  used  upon  the 
parcels  when  put  up  in  dozens,  with  the  cut  or  engraving  and 
printed  letters  and  figures.  They  also  attached  specimens  of  the 
spurious  labels  and  wrappers  put  upon  the  thread  sold  by  the 
defendants.  The  latter  were  an  exact  imitation  of  the  former  in 
the  letters  and  figures  printed,  and  in  the  general  appearance, 
color,  &o.  of  the  label  and  the  cut  or  engraving,  but  the  cut  it- 
self was  not  as  finished  as  that  on  the  genuine  wrappers.  The 
number  on  the  specimen  attached  was  36.)  The  bill  further  al- 
leged that  the  defendants  well  knew  that  the  complainants  were 
such  manufacturers  and  venders  of  the  thread  known  as  J.  d&  P. 
Coats's,  as  charged  in  the  bill.  That  with  a  fraudulent  design  to 
put  off  an  inferior  or  spurious  article,  by  that  means  to  draw 
away  the  customers  tlie  latter  would  otherwise  enjoy  in  the  sale 
ortheir  thread,  the  defendants  have  knowingly  sold  such  inferior 
or  spurious  thread  in  large  quantities  to  Hazleton  and  to  others, 
with  a  view  to  have  it  again  sold  by  jobbers  and  retailers,  so  that 
the  same  might  be  fraudulently  palmed  upon  and  bought  by  per- 
sons requiring  the  complainants  thread,  as  the  genuine  article  so 
manufactured  and  sold  by  them.  That  the  spurious  label  as 
well  as  wrapper,  state  or  show  or  would  give  a  buyer  to  believe, 
that  the  thread  is  one  made  from  or  with  six  cords,  and  that  the 
quantity  on  each  spool  ran  or  measured  to  the  length  of  two  hun- 
dred yards ;  but  in  proof  of  such  fraud  or  cheating,  the  spurious 
thread  is  only  made  with  three  cords  or  strands,  and  was  only 
about  one  hundred  and  fifty  yards  in  length  on  each  spool. 
That  the  defendants  have  sold  large  quantities  of  this  article  as 
the  original  article  so  made  and  sold  by  the  complainants ;  and 
if  they  are  not  the  makers  of  it,  they  know  who  are  of  is  the 
maker  and  getter  up  of  the  spurious  article  and  of  the  cut  and 
label,  and  the  engraver  and  printer  thereof;  and  the  bill  claimed 
a  discovery  in  these  particulars. 

That  the  complainants  were  the  first  to  use  publicly  in  selling 
their  thread  in  the  United  States,  the  label  and  wrapper  before 
described.  That  their  price  has  been  and  is  45  cents  a  dozen  for 
cash,  and  47^  cents  a  dozen  at  eight  months  credit ;  whereas 
the  spurious  article  coming  from  the  defendants  is  selling  from 
25  to  37^  cents  a  dozen.     And  the  complainants  have  suffered 
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serious  injury  in  consequence  of  such  fraudulent  conduct  of  the 
defendants. 

The  bill  prayed  for  a  full  and  minute  discovery ;  that  the  de- 
fendants might  account  for  all  the  profits  made  by  the  sale  of 
the  spurious  thread,  and  compelled  to  deliver  up  to  be  destroyed, 
all  that  remained  in  their  hands,  as  well  as  all  the  labels  and 
wrappers,  and  plates,  blocks,  types  and  dies  for  printing  the  same ; 
and  for  a  preliminary  and  a  perpetual  injunction  against  the  for- 
ther  sale  or  use  of  the  spurious  thread  and  the  counterfeit  labels 
and  wrappers ;  and  that  the  defendants  pay  the  costs  of  the  suit 

The  answer  admitted  the  material  allegations  of  this  bill  as  to 
the  complainants  manufacture  and  sale  of  the  Coats  thread,  and 
its  trade  marks,  standing  and  character,  and  of  their  being  the 
first  to  use  such  marks ;  upon  information  derived  by  the  defen* 
dants  since  the  bill  was  filed.  They  stated  that  their  business  is 
selling  domestic  goods  on  commission.  That  on  the  28th  of 
May,  1844,  one  Malcolm  McGregor,  of  Newark,  in  the  state  of 
New  Jersey,  a*  manufacturer  of  cotton  thread,  sent  to  them  to 
sell  for  his  account,  on  commission  two  cases,  each  containing 
one  hundred  dozen  spools  or  reels  of  cotton  thread.  The  spools 
were  labelled  like  those  stated  in  the  bill,  and  when  received  and 
when  sold,  were  put  up  in  qusintities  of  twelve,  in  yellow  paper 
wrappers,  tied  with  twine  and  labelled  on  each  side  with  labels 
like  those  on  the  spools,  but  not  having  any  cut  or  engraving 
thereon.  Shepard,  one  of  the  defendants,  in  two  daysi  afterwards^ 
sold  the  two  cases  to  D.  G.  Hazleton  at  the  price  of  27^  cents  per 
dozen,  payable  in  thirty  days.  In  July,  Shepard  received  from 
McGregor,  two  more  cases  of  the  same  thread.  Of  these,  one 
hundred  and  fifty  dozen  were  in  wrappers  like  those  first  sent, 
and  fifty  dozen  were  in  drab  or  brownish  wrappers,  with  a  cut 
or  engraving,  being  such  wrappers  as  are  described  in,  and  one  of 
which  is  annexed  to  the  bill.  These  cases  were  sold  to  Hazleton 
at  37^  cents  per  dozen  on  a  credit  of  eight  monUis.  The  defen- 
dants also  received  with  the  first  cases,  a  few  sample  spools 
which  have  not  been  sold.  With  these  exceptions,  they  have 
never  manufactured,  sold,  or  had  in  their  possession^  any  cotton 
thread  purporting  to  be  made  or  manufactured  by  the  complain- 
ants, or  having  like  names,  marks  Or  wrappers.     On  Hazleton's 
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calling  on  them,  after  the  agent  of  the  complainants  had  visited 
him,  they  authorized  him  to  furnish  their  names  as  the  sellers  to 
the  agent ;  but  the  latter  never  called  on  them,  or  made  any  conoi- 
{daint,  or  requested  them  to  desist  from  selling.  Shepard  knew 
the  thread  he  received  was  noanufactured  by  McGregor;  but 
neither  he  or  they,  ever  sold  any  of  it,  professing  it  to  be  the  com- 
plainants thread  or  made  by  them,  or  sold  any  with  a  design  to 
put  off  an  inferior  or  spurious  article,  or  to  draw  away  their  cus- 
tom, or  to  palm  off  the  thread  as  the  genuine  article.  On  the 
contrary,  Shepard  sold  it  to  Hazleton  informing  him  it  was  an 
imitation  article  made  in  this  eountry,  and  he  sold  it  as  a  thread 
made  of  three  strands.  He  supposed  the  spools  to  run  each  two 
hundred  yards  in  length  of  the  thread,  until  since  the  bill  was 
filed.  On  measuring  one  of  the  spools  since,  it  was  found  to  run 
one  hundred  and  ninety  yards.  McOregor  was  the  sole  maker 
and  getter  up  of  the  article  of  thread  which  they  sold.  They  are 
informed  that  he  procured  an  engraver  in  Boston  to  prepare  the 
plate  for  the  cuts  and  labels. 

The  defendants  denied  all  fraudulent  conduct,  as  well  as  the 
alleged  injury  to  the  complainants  from  their  acts.  They  would 
have  desisted  at  once,  if  they  had  been  informed  of  the  complain- 
ants rights  and  been  requested  to  desist.  They  never  had  in 
their  possession  any  of  the  cuts,  engravings  or  labels,  except  those 
on  the  thread  received  from  McOregor ;  nor  any  of  the  dies,  plates, 
blocks  or  cuts. 

'  The  answer  then  set  forth  the  defendants  offer  after  the  bill 
was  filed,  accompanied  with  a  statement  of  their  connection  with 
the  matter,  to  pay  to  the  complainants  agent  the  commissions 
they  had  received  on  the  sales,  to  deliver  up  the  sample  spools 
on  hand,  to  pay  the  complainants  costs,  and  to  promise  in  wri- 
ting never  to  receive  or  sell  any  more  of  such  thread ;  provided 
this  suit  should  be  discontinued ;  which  offer  was  declined,  the 
agent  requiring  an  answer  to  be  put  in  to  the  bill. 

The  answer  alleged  that  no  one  of  the  complainants  is  a  citi- 
zen or  a  rssident  of  the  United  States,  but  they  are  all  subjects  of 
the  dueen  of  Great  Britain  and  Ireland. 

The  defendants  examined  Hazleton  as  a  witness  who  testified 
that  he  bought  the  tfiread  of  them  as  an  imitation  or  a  spurious 
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article,  and  never  sold  it  except  ia  the  same  DUDoer.  Shepatd 
told  him  it  was  an  imitation  of  Coats's  thread,  was  only  of  three 
cords,  and  he  would  not  warrant  its  length. 

It  was  put  up  in  wrappers  with  labels  and  an  engraving  as 
suited  in  the  bill.  iShepcurd  offered  to  sell  the  witness  a  large 
quantity  after  his  first  purchase,  but  at  a  higher  price.  The  price 
then  came  near  to  Coats's*  and  that,  with  the  loss  of  reputation  in 
selling  a  spurious  article,  weighed  in  his  opinion  against  the 
transaction.  He  sold  nearly  all  he  received,  by  die  case  of  a  bun- 
dred  dozens. 

Charles  Edwards^  for  the  complainants,  made  the  following 
points. 

I.  The  complainants  are  entitled  to  a  perpetual  injunction. 

U.  The  defendants  knowingly  dealt  in  the  spurious  article,  and 
were  ready  to  furnish  large  quantities.  They  must  pay  foil 
costs. 

ni.  The  decree  should  be  for  a  perpetual  injunction  and  costs  of 
suit,  with  liberty,  should  the  complainants  require  it,  to  have  a 
reference  to  a  master  to  ascertain  and  repcnrt  the  amount  of  their 
damages,  and  a  decree  that  the  defendants  pay  the  amount  of 
such  damages,  upon  the  coming  in  and  confirmation  of  the  mas> 
tor's  report.    ( Taylor  v.  Carpenter^  MS.)  '■ 

Mr.  Edwaids  cited,  Blanchard  v.  HOI,  (2  Atk.  484 ;)  Kmtt  v. 
Mwffanj  (2  Keen's  R.  213 ;)  Ransom  v.  Beniallj  (3  Law  Journal 
Rep.  N.  S.  part  2d,  p.  161 ;)  Chut  v.  Parkinson^  (6  London  Le- 
gal Observer,  4%,  1833 ;)  Sykes  v.  Sykes,  (3  B.  4&  C.  641 ; 
S.  C.  6  Dowl.  &  Ryl.  292 ;)  Taylor  v.  Carpenter^  before  Judge 
Story,  MS.  and  in  7  Law  Reporter,  437 ;  and  case  with  the  same 
title  before  Chancellor  Walworth* 

J.  Butler  Wrightf  and  /.  Angus  Mannings  for  the  defendants^ 
made  the  following  points. 

L  The  material  allegations  of  the  bill  of  complaint  are  shown 
to  be  untrue.    The  bill  should  therefore  be  dismissed  wiA  costs. 

1st  It  appears  that  the  defendanU  have  not  used  the  trade 
marks  of  the  complainants.  Because  the  defendants  did  not 
manufiM^ture  the  thread  which  was  sold  by  theuL    They  sold  it 


NEW  YORK— JULY,  1846.  «98 

CottU  ▼.  Holbrook. 


merely  in  the  ordinary  course  of  their  business  as  domestic  com- 
mission merchants,  having  no  interest  in  the  sale  excepting  the 
the  usual  commission.  Defendants  might  have  moved  upon  the 
answer  for  a  dissolution  of  the  injunction. 

2.  The  facts  and  circumstances  attending  the  sale  by  defend- 
ants,  affirmatively  show  their  perfect  good  faith  in  the  transaction. 
It  appears  that  the  purchaser  was  truly  told  that  the  thread  sold 
was  a  domestic  article  manufactured  in  New  Jersey.  Whilst  the 
bill  charges  that  the  defendants  had  made  large  sales  of  a  spuri- 
ous article,  falsely  and  fraudulently  representing  the  same  to  have 
been  manufactured  by  the  complainants.  Fraud  is  the  basis  of 
the  bill,  and  the  charge  of  fraud  wholly  fails.  Complainants 
have  failed  to  show  such  a  user,  much  less  a  fraudulent  user  of 
the  trade  marks,  the  gist  of  the  whole  complaint 

3.  The  complainants  have  failed  to  show  a  continued  inten- 
tion on  the  part  of  the  defendants,  to  make  further  sales.  This 
in  any  case,  would  be  necessary  proof  to  entitle  them  to  a  perpetual 
injunction. 

II.  Even  though  a  perpetual  injunction  should  be  granted,  the 
decree  will  be  on  payment  of  the  defendants  costs. 

1.  The  complainants  should  have  inquired  of  the  defendants 
for  the  information  to  be  discovered  before  the  filing  of  the  bill. 

2.  The  defendants  are  involved  in  a  litigation  entirely  unne* 
cessary. 

8.  Costs  in  a  chancery  suit  rest  in  the  sound  discretion  of  the 
court  upon  a  view  of  all  the  circumstances  of  the  case. 

in.  The  prayer  for  a  receiver  must  be  denied  because  the  sum 
which  the  complainants  under  any  view  of  the  case  would  be  en* 
titled  on  taking  the  account,  is  so  small  that  the  court  would  con- 
sider it  an  abuse  of  its  jurisdiction  to  bring  the  cause  to  a  hear- 
ing for  such  a  paltry  sum. 

lY.  In  any  event,  the  defendants  should  be  allowed  the  costs 
subsequent  to  the  time  when  they  offered  to  do  every  thing 
which  the  complainants  in  their  bill  of  complaint  ask  for. 

Messrs.  Wright  and  Manniug,  cited  Millington  v.  Fox^  (3 
Mylne  &;  C.  338;)  Tawnaend  v.  Lawrence,  (9  Wend.  458;) 
Eaethum  v.  Kirk,  (2  J.  C.  R.  317.) 
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The  Assistant  Vice-chancellor. — ^The  prineiples  appli* 
cable  to  this  case  are  well  settled. 

A  man  is  not  to  sell  the  goods  or  manufactures  of  B^  under 
the  show  or  pretence  that  they  are  the  goods  or  manufactures  of 
A.,  who  by  superior  skill  or  industry  has  established  the  reputa- 
tion of  his  articles  in  the  market  The  law  will  permit  no  persoD 
to  practice  a  deception  of  that  kind,  or  to  use  the  means  which 
contribute  to  effect  it.  He  has  no  right,  and  he  will  not  be  aU 
lowed,  to  use  the  names,  letters,  marks,  or  other  symbols  by 
which  he  may  palm  off  upon  buyers  as  the  manufactures  of  an- 
other, the  article  he  is  selling ;  and  thereby  attract  to  himself  the 
patronage  that  without  such  deceptive  use  of  such  names,  &c^ 
would  have  enured  to  the  benefit  of  (hat  other  person  who  fiist 
got  up,  or  was  alone  accustomed  to  use  such  names,  marks,  let- 
ters or  symbols. 

One  of  the  earliest  cases  reported  in  full  is  Gout  v.  Aleplogu^ 
(6  Beav.  69,  note,  and  1  Chitty's  Gen.  Pr.  721.)  Gout  bad  been 
in  the  habit  of  manufacturing  watches  for  the  Turkish  market, 
where  they  were  known  by  the  marks  engraved  on  diern^  and 
had  acquired  great  repute.  The  marks  were  on  the  inside  of 
the  watch,  and  consisted  of  his  name  in  Turkish  characters,  and 
the  Turkish  word  ^^  Pessendede^^  which  signifies  warratUedfa 
approved.  There  was  also  '^  K.  Cr."  and  a  crescent  put  in  re- 
lief, and  a  sprig  and  crescent 

The  defendant  procured  Parkinson  to  make  watches  for  him, 
and  had  engraved  on  the  same  part  of  the  watch  as  Gout  was 
accustomed  to  do.  the  words  ''  Ralph  OouC*  and  "  Pessendedd^ 
in  Turkish  characters ;  which  watches  the  defendant  consigned 
to  Constantinople  and  sold  there  to  the  prejudice  of  the  complain- 
ant's trade.  Yice-Chancellor  Shadwell  granted  an  injunction 
restraining  Aleplogu  from  sending  or  permitting  to  go  to  Con- 
stantinople or  Thrkey,  or  to  any  other  place,  and  from  selling 
and  disposing  of  any  watches  with  Gout's  name,  or  the  word 
<<  Pessendede^^  thereon  in  Turkish  characters,  or  any  watches 
in  imitation  of  Gout's  watches ;  and  also  restraining  the  defend- 
ant and  Parkinson  from  manufacturing  or  vending  such  watches. 

A  similar  decision  was  made  in  the  plough  case,  Ranacme  v. 
Bentalli  before  the  Yice-Chancellor,  (3  Law  Journal  Rep.  N,  8. 
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161,)  and  the  omnibus  case,  (2  Keen's  R.  213,)  Knott  y.  Mor- 
g^n^  before  Lord  Langdale,  Master  of  the  Rolls ;  and  Day  & 
Martin's  blacking,  Dai/  v.  Binning,  (1  Coop.  Ch.  R.489,)  V.  C. 
Shad  well. 

Another  in  an  action  at  law  for  damages,  wilt  be  found  in  Sykes 
▼.  Sykes,  (3  B.  ic  Cres.  641,)  where  the  manufacture  simulated 
was  shot  belts  and  powder  flasks,  stamped  '*  Si/kes*  Patent.^ 

And  in  MUlington  v.  Fox^  (3  Mylne  db  Cr.  348,)  the  principle 
was  sustained  by  Lord  Gottenham,  in  a  suit  relative  to  the  "  Crow- 
ley" steel. 

In  Taylor  r.  Carpenter,  before  the  Chancellor,  decided  on  the 
merits,  December  3, 1841,  (4  Barbour's  Abstract  of  Chancellor's 
Decisions,  68,)  I  prepared  the  bill  as  counsel.  The  complainants, 
residing  in  England,  had  long  been  the  manufacturers  of  cotton 
thread,  known  as  **  Taylor's  Persian  T^rearf,"  which  had 
acquired  an  extensive  and  valuable  reputation  in  the  United 
States,  where  they  sold  large  quantities  of  it.  Their  thread  was 
put  up  upon  spools,  with  a  printed  paper  label  on  each  end  of  the 
spool,  and  a  certain  number  of  the  spools  were  placed  in  a  paper 
envelope  which  was  stamped  with  the  name  of  the  thread.  The 
defendant  had  commenced  the  manufacture  in  Massachusetts  of 
a  simulated  Taylor's  Persian  Thread,  and  had  introduced  it  into 
the  city  of  New  York  for  sale.  His  imitation  extended  to  the  ap- 
pearance and  color  of  the  spools  and  paper  labels  and  envelopes, 
as  well  as  the  nse  of  the  name  and  title  of  the  thread.  In  his  de* 
fence,  the  defendant  insisted  that  his  manufacture  was  equal  in 
quantity  and  value  to  the  genuine  article ;  and  that  the  com- 
plainants were  subjects  of  a  foreign  government,  and  that  he  as 
a  citizen  of  the  United  States  had  a  right  to  use  the  marks  and 
names  in  question. 

The  Chancellor  held  that  the  quality  of  the  imitation  was  im- 
material, and  that  the  alienage  of  the  complainants  did  not  alter 
their  rights.  And  he  decreed  a  perpetual  injunction  with  costs,  to- 
gether with  an  account  as  to  damnge$.(a) 

A  suit  between  the  same  parties,  soon  after  the  filing  of  the  bill 


(a)  Thit  ease  is  reported  more  at  lai^  in  a  mote  at  the  end  of  Uie  opinion. 
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here,  was  instituted  in  the  Cirouit  Ciourt  of  the  United  States^  in 
Massachusetts,  on  the  equity  side  of  the  court  Judge  Story 
sustained  an  injunction,  granted  on  filing  the  bUl. 

The  defendant  put  in  an  answer  and  proofii  were  taken,  upon 
which  the  cause  came  to  a  hearing  before  the  same  eminent 
judge,  in  November,  1844  The  answer  admitted  the  imitation 
of  Taylor's  black  spools  and  their  stamped  envelopes,  but  allied 
that  the  defendant  had  never  sold  any  of  his  manufacture  as 
genuir^  Taylor's  thread,  nor  without  informing  purchasers  that 
they  were  of  his  own  manufacture ;  and  it  set  up  that  the  Tay- 
lor's were  aliens,  and  that  the  defendants  were  not  accountable  to 
any  foreign  nuuiufacturer,  for  using  in  this  country  the  names, 
trade  marks,  &c.,  of  such  manufacturer.  The  answer  also  al- 
leged that  the  defendant's  thread  was  equal  in  quantity  and 
quality  to  Taylor's.  It  was  also  set  up  that  other  persons  were 
engaged  in  imitating  the  complainant's  names,  spools  and  labela 
The  proofs  disclosed  that  the  defendant  had  imitated  and  sold 
both  the  red  and  black  spools  and  labels. 

Judge  Story,  in  a  pointed  opinion,  (with  a  copy  of  which  I 
have  been  furnished,)  scouted  these  various  grounds  of  defence, 
and  decreed  a  perpetual  injunction,  with  the  costs  of  the  suit 
( Taylor  v.  Carpenter^  defectively  reported  in  7  Law  Reporter, 
437.) 

The  legislature  of  this  state  has  recently  declared  its  reproba* 
tion  of  this  kind  of  piracy,  in  the  ^<  Act  to  punish  and  prevent 
frauds  in  the  use  of  false  stamps  and  labels,"  passed  May  14, 
1846.  (Laws  of  1846,  chap.  279,  page  304.)  This  act  makes  it 
an  ofience  punishaUe  by  fine  and  imprisonment,  either  to  coun- 
terfeit such  stamps  or  labels  with  intent  to  defraud,  or  to  vend 
goods,  d&c.  thus  stamped,  without  disclosing  the  feet  to  the  pur- 
chaser. 

In  this  case  the  attempted  imposition  upon  the  public  by  the 
manufacturer  of  the  simulated  article,  is  too  barefaced  to  be 
questioned. 

The  defendants  are  merely  venders  of  the  spurious  goods,  and 
they  suppose  that  they  are,  on  various  grounds,  exempted  from 
the  consequences  which  would  be  visited  upon  the  manufacturer. 
Thus  it  is  said  that  they  have  not  used  the  trade  marks  of  the 
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complaitiaQts,  that  they  merely  sold  for  McGregor  on  commit- 
sioa  in  the  usual  course  of  their  business,  and  have  acted  in  per- 
fect good  faith.  Indeed,  they  go  so  far  as  to  say  in  their  ans ver, 
that  they  had  no  information  of  the  complainants  rights,  or  of 
their  naanufisicturing  Coats's  thread,  until  after  the  defendants  had 
sold  for  McGregor.  How  this  could  be  true  of  the  defendant, 
who  sold  McGregor's  thread  as  an  imUcUion  article  made  in  this 
country^  (such  is  the  statement  in  the  answer,)  I  cannot  under- 
stand. 

Then  as  to  the  good  faith  and  morality  of  the  transaction ;  and 
in  all  that  I  have  to  say,  I  refer  to  the  defendant  who  alone  acted 
in  the  sales.  The  defendants  received  for  sale  from  McGregor, 
an  imitation  thread,  carefully  put  up,  labelled  and  stamped,  as 
thread  made  by  J.  &;  P.  Coats.  They  probably  knew  that  there 
was  such  a  house  as  J.  &  P.  Coats  who  made  the  genuine  thread. 
If  they  did  not,  they  knew  perfectly  well  that  some  person  other 
than  McGregor,  made  such  genuine  thread,  that  it  was  called 
"  Coats's,"  and  it  was  in  high  repute  in  this  market.  They  there- 
fore knew  that  the  article  they  were  selling  was  spurious ;  that  it 
was  going  out  to  the  public  under  false  and  deceptive  colors,  and 
was  designed  and  well  calculated  to  take  in  purchasers  who 
were  in  pursuit  of  the  genuine  thread.  They  admit  that  they 
knew  it  was  only  a  three  cord  thread,  although  it  was  stamped 
and  labelled  "  /.  ^  P.  Coats  Best  Six  Cord:' 

Knowing  all  these  things,  they  sold  it,  and  so  far  as  they  could, 
put  it  in  the  way  of  imposing  upon  and  swindling  the  commu- 
nity. 

But  it  is  said  that  upon  their  sale  to  the  jobber,  by  whom  it 
was  to  be  again  sold  to  the  retailer,  the  defendants  told  the  job- 
ber, truly,  that  it  was  an  imitation  of  Coats's  thread ;  in  short  that 
they  sold  it  as  a  spurious  article.  But  what'  then  ?  Did  they 
imagine  that  the  jobber  would  be  equally  frank  and  communica- 
tive to  the  retail  merchants  and  shopkeepers,  and  that  every  one 
of  the  latter  would  carefully  inform  every  customer  who  bought 
a  spool,  that  the  thread  was  an  imitation  of  Coats's,  made  in  New 
Jersey,  and  only  three  cord  instead  of  six? 

The  idea  is  preposterous.  Trade  marks,  names,  labels,  &c. 
are  not  forged,  counterfeited  or  imitated,  with  any  such  honest 
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design  or  expectation.  '  McGregor's  thread  was  labelled  and 
stamped  with  Coats's  name  and  marks,  so  that  it  might  be 
palmed  off  upon  the  consumer  as  being  made  by  Coats.  And 
every  roan  who  sold  it,  whether  he  made  five  per  cent  or  fifty 
per  cent  by  the  operation,  lent  himself  to  the  perpetration  of  the 
fraud* 

I  have  looked  into  the  point  of  good  faith  in  reference  to  costs, 
and  not  tjecause  I  deemed  it  to  be  of  any  consequence  in  respect 
of  the  injunction.    (See  Mdlingion  v.  Fox^  above  cited.) 

The  question  of  costs  remains  to  be  disposed  of.  There  was 
DO  occasion  for  the  complainants  to  apply  to  the  defendants  be- 
fore filing  their  bill.  They  found  the  latter  participating  in  a 
gross  violation  of  their  rights,  under  circumstances  where  it  was 
not  supposable  that  the  defendants  were  ignorant  of  the  wrong. 
The  same  consideration  shows  that  the  litigation  cannot  be 
deemed  to  have  been  unnecessary. 

The  costs  subsequent  to  the  bill  and  injunction,  stand  upon  a 
somewhat  different  footing  from  the  others. 

The  defendants  had  disclosed  the  manufacturer  to  the  com- 
plainants agent,  and  offered  to  give  up  their  profits  on  the  sale, 
to  pay  the  costs  up  to  that  time,  and  to  stipulate  in  writing  not 
to  sell  any  more  of  the  spurious  thread. 

If  it  had  turned  out  that  they  were  ignorant  of  the  spurious- 
ness  of  the  thread  which  they  sold,  the  case  would  have  been 
within  the  opinion  expressed  by  Lord  Cottenbam  in  MiUingion 
V.  FoXi  and  I  think  they  would  have  been  relieved  from  the 
subsequent  costs.  But  the  offer  was  not  made  till  about  the  time 
the  answer  was  due ;  in  fact,  it  was  on  the  day  the  answer  was 
filed.  It  was  not  accompanied  with  a  proffer  of  a  perpetual  in- 
junction, to  which  the  complainants  were  entitled,  and  for  which 
the  proposed  stipulation  was  not  a  reasonable  substitute ;  but  it 
required  the  bill  to  be  dismissed. 

And  finally,  it  turns  out  by  the  answer,  that  the  defendants 
were  not  guiltless  of  abetting  McGregor's  fraud.  1  cannot  under 
these  circumstances,  relieve  them  from  any  part  of  the  costs. 

Decree  for  a  perpetual  injunction,  and  the  costs  of  suit 
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NOTE. 

Before  giving  the  report  of  Taylor  v.  Carpenter^  and  Partridge 
T.  Menckf  as  promised  at  tbe  bead  of  this  case,  the  note  will  con- 
tain the  recent  English  decisions  stated  in  brief,  as  also  two  or  three  of 
an  earlier  date. 

In  Lewis  ▼•  Langdon,  (7  Simons,  421,)  tbe  question  arose  on  tbe  use 
of  a  partnership  name,  as  a  trade  mark,  after  a  dissolution  by  tbe  death 
of  one  of  the  two  partners.  One  of  the  executors  of  the  deceased,  com-  ' 
menced  the  use  of  the  firm  name'  as  such  trade  mark ;  the  survivor  with 
a  new  partner,  continuing  its  use  as  formerly.  On  a  bill  filed  by  tbe 
survivor  and  bis  new  partner  against  the  executor,  Vice  Chancellor 
Sbadweli  on  motion,  granted  an  injunction  restraining  the  latter  from 
using  the  name  of  the  late  firm  in  carrying  on  his  business. 

In  Pidding  v.  Haw,  (8  Simons,  477,)  where  the  bill  was  filed  to  re- 
strain the  use  of  a  trade  mark  on  tea,  called  **  Howqua's  Mixture,*'  tbe 
court,  on  the  ground  that  tbe  complainant  was  shown  to  have  used  false 
representations  to  the  public  about  tbe  mode  of  procuring  and  making 
up  his  mixture,  refused  to  allow  an  injunction  until  be  should  establish 
bis  title  at  law.  At  tbe  same  time,  tbe  Vice-Chancellor  said  tbe  defen- 
dant was  not  at  liberty  to  make  and  sell  a  mixture  of  bis  own,  under  tbe 
same  designation  as  the  plaintifi*  bad  appropriated. 

A  similar  decision  was  made  by  Lord  Langdale,  Master  of  tbe  Rolls, 
in  Perry  v.  Truefitt,  (6  Beavan,  66,)  relative  to  tbe  *'  Mexican  Balm  for 
tbe  Hair  ;'*  because  the  complainant  in  bis  labels  and  cards,  described 
his  own  article  as  having  been  prepared  from  an  original  receipt  of  the 
learned  Von  Blumenbach  ;  .when  in  truth,  its  inventor  was  a  man  of  a 
much  less  sounding  name,  and  of  no  note  at  all. 

In  Croft  v.  Day,  (7  Beavan,  84,)  tbe  "  Day  &  Martin  Blacking,** 
which  figured  in  Cooper's  Rep.  489,  again  came  before  the  court.  The 
genuine  blacking  Was  put  np  in  bottles  with  a  label,  &c.,  containing  as 
ihe  place  of  manufacture  *'  97  High  Holbom,**  and  the  article  was  made 
by  the  executors  of  tbe  surviving  partner  of  Day  &  Martin,  who  con- 
tinued the  business  in  their  name.  The  defendant.  Day,  a  nephew  of 
tbe  testator,  associated  with  a  person  named  Martin,  and  set  up  a  black- 
ing manufactory,  using  the  old  firm  name,  and  labelling  their  bottles  in 
a  manner  closely  resembling  those  of  the  old  establishment.  In  the 
cut  on  the  label,  they  however  substituted  tbe  royal  arms  for  those  of 
the  original  firm,  and  inserted  "  90|  Holborn  Hill,"  in  the  place  of  "  97 
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High  Holbom."  Lord  Langdale  said  the  defendants  contrivances 
were  calcidated  to  mislead  the  bulk  of  the  unwary  public,  into  the  im» 
pression  that  the  new  concern  was  connected  with  the  old  manuiac* 
toxy ;  and  tbus  to  benefit  the  defendant,  to  injure  the  plaintiff,  and  to  de- 
ceive the  public  ;  and  he  therefore  directed  an  injunction  to  issue. 

Much  like  the  principal  case  in  the  text,  is  the  very  recent  decision  in 
Pierce  r.  Franks,  before  Sir  Knight  Bruce,  Y.  C.  January  18,  1846; 
(15  Law  Journal,  Chy.  Rep.  N.  S.  122 ;  S.  C.  10  London  Jur.  Rep. 
25.)  There  the  complainant  was  in  the  habit  of  selling  tooth  brushes 
and  nail  brushes  on  which  were  stamped  "  Smyth's  Bond  Street,"  that 
being  the  trade  mark  to  which  he  was  entitled ;  and  they  also  had 
stamped  on  them  certain  figures  and  letters  which  were  his  private 
marks,  and  were  used  to  distinguish  the  different  sizes  and  psttema* 
The  bill  alleged  that  the  defendant  made  and  sold  brushes  which  were 
stamped  with  the  same  words  and  the  same  private  trade  marks.  An 
injunction  was  granted,  restraining  the  defendant  from  selling  brushes  on 
which  "  Smyth's  Bond  Street,"  were  stamped. 

In  his  answer  the  defendant  stated  he  had  made  such  brushes  to  fill 
two  orders  only,  both  of  which  he  then  believed  were  given  by  the  com- 
plainants agent ;  he  had  no  wish  or  intention  to  use  the  complainant's 
marks  without  his  consent,  or  to  his  injury ;  and  that  if  the  complainant 
had  applied  to  him  he  would  have  desisted,  and  undertaken  not  to  use 
the  trade  marks,  and  no  bill  was  necessary*  He  denied  that  the  pri- 
vate marks  were  the  complainant's  and  alleged  they  were  generally 
used  in  the  trade*  And  he  insisted  that  the  suit  was  vexatious,  and 
that  he  ought  to  have  his  costs.  The  cause  was  heard  on  bill  and  an- 
swer* The  court  decreed  a  perpetual  injunction,  and  charged  the  de* 
fendant  with  the  goats  of  the  suit,  except  such  as  were  occasioned  by 
the  allegation  as  to  the  private  marks* 

Cotemporary  with  the  last,  is  Hine  v.  Lart,  decided  by  Vice-Chan- 
cellor  Shad  well,  January  12,  1846,  (10  London  Jur.  Rep.  106.)  The 
complainants  claimed  a  right  to  a  trade  mark  in  the  word  "  Ethiopian," 
upon  black  cotton  stockings,  with  certain  black  lines  above  it,  as 
having  been  acquired  by  them  and  a  former  partner  deceased.  They 
alleged  a  violation  of  their  rights  by  the  defendants,  in  the  use  of  the 
same  marks  in  fraudulent  imitation  of  the  complainants,  and  they  prayed 
for  an  injunction  and  an  account  of  profits.  The  answer  denied  the 
complainants'  right  to  the  trade  mark,  alleging  that  other  parties  used 
it  before  they  or  their  former  partner  did ;  but  the  defendants  admitted 
that  they  had  manufactured  stockings  largely,  with  the  same  marks,  which 


NEW  YORK— JULY,  1845.  60t 

Coats  ▼.  Holbrook. 

were  in  imitation  of  or  a  copy  from  those  which  the  complainants  claimed. 
The  answer  stated  that  the  defendants  so  used  it  without  any  intention 
to  defraud  or  injure  the  complainants,  or  of  passing  them  off  as  the  raaan* 
factore  of  the  latter.  Affidarits  were  filed  on  both  sides,  respecting 
the  comj^ainants  right  to  the  trade  marks,  which  were  very  contradic* 
tory. 

The  Vice-Chancellor  said  that  it  might  be  that  the  personal  repnsenta« 
tives  of  the  complainants  deceased  partner  might  have  a  right  to  use  the 
same  mark,  but  that  the  complainants  had  sufficient  right  to  bring  for* 
ward  the  case,  whether  the  title  was  in  them  alone,  or  jointly  with  the 
representative.  That  it  was  evident  from  the  defendants  msking  so 
perfect  an  imitation  of  the  complainants  marics  as  they  had  done,  the 
difference  being  merely  nominal ;  (although  tliey  claimed  to  think  the 
complainants  had  no  beneficial  right  to  the  mark ;)  that  they  knew  they 
might  gain  an  advantage  by  it,  to  which  they  were  *not  entitled.  He 
refused  to  dissolve  the  injunction,  and  directed  the  complainants  to  bring 
an  action  at  law  to  try  their  right  to  the  trade  mark. 

Some  cases  in  the  courts  of  law,  will  now  be  memiened. 

In  BhfieU  v.  Payne,  (4  Bam.  dC  Adolph.  410,)  in  an  action  on  the 
case,  the  plaintiff  was  the  manufacturer  of  a  metallic  hone  for  sharpen* 
ing  razors,  which  he  was  accustomed  to  wrap  up  in  certain  envelopes 
containing  directions  for  its  use  and  other  matters  ;  the  same  being  in- 
tended and  serving  to  distinguish  his  hones  from  those  of  other  persons* 
It  appeared  on  the  trial,  that  the  defendants  had  obtained  some  of  the 
plaintifi^s  wrappers,  and  used  them  wrongfully  upon  hones  of  their  own 
manufacture,  and  sold  such  hones  as  and  for  the  plaintiff's,  for  their 
own  gain.  No  proof  was  given  of  any  actual  damage  to  the  plaintiff. 
The  jury  found  for  the  plaintiff  with  one  farthing  damages,  and  stated 
that  they  thought  the  defendants  hones  were  not  inferior  to  the  plain- 
tiff *s.  The  defendants  then  moved  at  bar  for  a  nonsuit,  but  the  court 
held  that  the  plaintiff  was  entitled  to  recover  some  damages,  by  reason 
of  the  fraudulent  use  of  his  wrappers,  and  refused,  to  grant  a  rule  to 
show  cause.  The  case  decides  that  it  is  no  answer  to  such  a  snit,  to 
show  that  the  simulated  article  is  as  good  as  the  gennine  manufacture. 

Morison  v.  Salmon,  (2  Mann,  dc  Grang.  385,)  was  an  action  on  the 
case  for  damages  by  reason  of  the  pirating  of  a  medicine  called  *'  Mori* 
son's  Universal  Medicine,"  which  the  plaintiffs  claimed  to  have  pre* 
pared  and  sold  for  profit  for  many  years,  pni  up  in  boxes  with  a  label 
thereon  as  above ;  and  which  had  acquired  great  fame  and  reputation 
with  the  public.    The  defendant,  it  was  alleged,  intending  to  injure  the 
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plaintifls,  bad  fraudulently  prepared  and  sold  medicines  in  imiutio«  e[ 
theirs,  put  up  and  labelled  in  the  same  manner,  in  order  lo  denote  that 
his  was  the  genuine  medicine  prepared  and  sold  by  t&e  plaintiffs,  and 
that  the  defendant  fraudulently  sold  such  imitation  for  his  own  lucre  and 
gain.  After  a  trial  on  a  plea  of  not  guilty,  where  the  plaintiffs  recover- 
ed a  verdict ;  the  defendant  moved  in  arrest  of  judgment.  The  Court 
of  Common  Pleas  denied  the  motion,  on  the  ground  that  the  declaration 
disclosed  a  false  representation  in  this,  that  the  defendant  sold  the  me* 
dicines  made  by  him  as  and  for  those  made  by  the  plaintiffs. 

Cratoskay  v.  Thompson,  (4  ibid.  357,)  was  an  action  on  the  case,  in 
the  same  court,  for  using  the  plaintiff's  trade  mark  on  bars  of  iron ;  both 
of  the  parties  being  iron  manufacturers  and  exporters.  The  defendants 
had  a  verdict,  and  on  a  motion  for  a  new  trial,  it  was  held,  that  it  was 
properly  left  to  the  jury  under  the  pleadings  in  that  cause,  to  say  whe* 
ther  the  defendants  mark  bore  so  close  a  resemblance  to  the  plaintiff's 
as  was  calculated  to  deceive  the  unwary,  and  to  injure  the  sale  of  the 
plaintiff's  goods  ;  and  secondly,  whether  the  defendants  used  the  mark 
with  the  intention  of  supplanting  the  plaintiff,  or  whether  it  was  done 
in  the  ordinary  course  of  business  in  execution  of  orders,  without  such 
intent.  Also,  that  the  notice  of  the  resemblance  of  the  mark,  given  by 
the  plaintiff  to  the  defendants,  did  not  m  the  absence  of  proof  of  any  tm* 
iention  to  imitate  it  on  the  part  of  the  defendants,  give  the  plaintiff  any 
cause  of  action  ;  it  being  expressly  alleged  in  the  declaration  thai  the 
defendants  knowingly  used  it  in  imitation  of  the  plaintiff's  mark* 

This  allegation  was  held  to  be  material  by  two  of  the  three  jttdges, 
who  delivered  their  opinions  at  large. 

Coltman,  J.  said  **  if  there  was  such  a  similarity  as  might  impose  on 
ordinary  persons,  and  it  was  shown  that  it  was  calculated  to  mislead, 
the  plaintiff  would  have  been  entitled  to  a  verdict;  for  the  intention  to 
deceive  would  have  been  manifest." 

Maule,  J.  said  "  the  gist  of  the  action  is  the  selling  of  the  defendants 
manufacture,  as  and  for  iron  of  the  plaintiff's  manufacture ;  and  it 
would  be  sustained  by  proof  that  the  defendants  had  sold  their 
iron  to  their  correspondents,  for  the  purpose  of  being  retailed  as 
the  plaintiff's  manufacture."  He  then  mentioned  the  express  scienter 
alleged  in  the  declaration,  and  remarked  that  he  thought  the  de* 
claration  would  have  been  good  without  that  allgation.  He  further 
said,  that  the  first  question  submitted  to  the  jury  was  in  effect,  whether 
the  iron  made  by  the  defendants  was  made  so  as  to  imitate  the  iron  of 
the  plaintiff;  and  that  it  was  a  material  question.     As  to  the  defendants 
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purpose  to  supplant  the  plaintiff  in  the  market,  or  whether  their  acts 
were  done  in  the  ordinary  course  of  business  and  merely  in  execution 
of  foreign  orders  sent  to  their  house ;  he  said  **  it  was  equivalent  to  put*. 
ttng  ihe  question  whether  they  had  sold  their  iron  as  and  for  the  plain- 
tiff's ;  because  if  they  had  done  so,  it  would  hare  a  natural  tendency  to 
supplant  the  plaintiff  in  the  market,  and  then  the  intention  to  defraud 
would  follow  as  a  matter  of  law,  as  well  as  of  common  sense."  The 
judge  agreed  that  if  the  defendants  sold  their  iron  as  and  for  the  plain- 
tiff's, they  were  liable,  whatever  may  have  been  their  motive  in  so 
^ing. 


J.  &  W.  Tatlor  v.  Carpenter. 

There  is  no  diSerence  between  citizens  and  aliens,  in  reepect  of  their  rights  in  trade 
marks,  or  their  claim  to  hare  such  rights  protected  in  our  courts. 

The  coart  of  chancery  will  grant  an  injunction  against  the  unauthorized  use  of  a 
manufacturer's  or  vender's  trade  marks,  and  will  decree  the  payment  of  the  dama- 
ges sustained  thereby. 

Where  one  inteationalty  uses  or  elosely  imitates  another's  trade  marks,  on  mer- 
chandize or  manufactures,  the  law  presumes  it  to  have  been  done  for  the  fraada-< 
lent  purposes  of  inducing  the  public,  or  those  dealing  in  the  article,  to  belieye  that 
tb#  goods  are  those  made  or  sold  by  the  latter,  and  of  supplanting  him  in  the 
good  will  of  his  trade  or  business. 

And  in  such  a  ease,  it  is  wholly  immaterial  whether  the  simulated  article  b,  or  is 
not,  of  equal  goodness  and  value  with  the  genuine  manufacture. 

The  right  thus  protected  does  not  partake  of  the  nature  and  character  of  a  patent 
or  copy-right    Per  Spencer,  Senator. 

The  defendant  who  is  found  to  have  pirated  trade  marks,  must  pay  the  costs  of  suit. 

The  venders  of  an  article  of  trade  or  manufacture,  who  have  established  or  be- 
come entitled  to  a  particular  trade  mark  which  they  use,  to  distinguish  such 
article,  are  entitled  to  be  protected  in  its  use,  although  they  do  not  manufacture 
the  goods.    Per  Lett,  Senator,  and  so  adjudged. 

The  protection  of  trade  marks  is  among  the  highest  incentives  to  ingenuity,  ex* 
ertion  and  fidelity,  and  one  of  the  greatest  securities  to  the  public  against  imposi- 
tion.    Per  Spencer,  Senator. 

Where  on  an  appeal,  the  decree  below  appears  to  have  been  made  on  "  the  cause 
being  brought  to  a  hearing  on  the  pleadings  therein,  upon  a  motion  to  dissolve 
the  lojnmction  issued  in  the  cause,"  after  a  replication  has  been  filed,  and  it  also 
appears  that  there  were  no  proo& ;  the  appellate  court  will  presume  that  the  bear- 
ing below  was  rogular,  by  consent  or  otherwise,  and  that  the  decree  was  made  in 
i  due  form.  If  it  were  irregular,  the  party  complaining  should  move  for  redress  in 
the  court  belew. 
I>ectded,  I>ee.  30,  2846. 
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The  bill  was  filed  before  the  Chancellor,  by  John  Taylor  and  Wil* 
liam  Taylor  against  Daniels  Carpenter,  ia  March,  1843.  The  staling 
pari  of  the  bill  was  in  these  words. 

'*  Humbly  complaining— show  unto  your  honor  your  orators,  John 
Taylor  and  William  Taylor,  of  the  borough  of  Leicester,  in  that  part 
of  the  kingdom  of  Gieat  Britain  called  England ;  that  for  many  years 
past  they  have  been  very  extensively  engaged  in  manufacturing  sewing 
cotton  thread,  at  Leicester  aforesaid,  and  vending  th^  same  in  large 
quantities,  not  only  in  England,  but  throughout  the  United  States,  and 
in  particular  in  the  city  and  state  of  New  York.  That  their  said  thread 
is,  and  for  many  years,  has  been  put  up  for  sale  in  spools,  and  labelled 
on  the  top  of  the  spool '  Taylor's  Persian  Thread,'  and  on  the  bottom 
of  the  spool '  J.  &  W.  Taylor,  Leicester ;'  each  spool  usually  contain* 
ing  two  hundred  yards,  or  three  hundred  yards  of  thread — and  the 
spools  containing  two  hundred  yards  being  black,  and  labelled  '  200 
yds.'  on  the  bottom  of  the  spool — and  those  containing  three  hundred 
yards  being  red,  and  labelled  '  300  yds.'  on  the  bottom  of  the  spool-* 
and  on  the  centre  of  the  same  label,  on  the  bottom  of  each  spodt  is 
stamped  the  symbol  or  print  of  a  lion  rampant. ' 
'  *'  Your  orators  further  show  unto  your  honor,  that  their  said  thread  has 
been,  and  is  manufactured  of  various  sizes  and  numbers,  to  meet  the 
wants  of  the  trade  ;  and  by  means  of  the  care,  skill,  and  fidelity,  with 
which  your  orators  have  conducted  the  manufacture  thereof  for  a  series 
of  years,  their  said  thread  has  acquired  a  great  reputation  with  the  trade 
throughout  the  United  States,  and  large  quantities  of  the  same  are  con- 
stantly required  from  your  orators,  to  supply  the  regular  demand  for  the 
consumption  of  the  country.  And  your  orators  have  established  agen- 
cies  for  the  sale  thereof,  to  the  wholesale  dealers  and  jobbers  in  the 
cities  of  Boston,  New  York,  Philadelphia,  and  New  Orleans ;  and  in 
addition  thereto,  your  orators  employ  Benjamin  Warbuiton,  now  resi- 
ding in  said  city  of  New  York,  as  their  general  agent  for  the  United 
States,  in  relation  to  the  sale  of  their  said  spool  sewing  cotton  thread. 

*^  And  your  orators  further  show  unto  your  honor,  that  their  said  thread 
is  known  and  distinguished  by  the  trade  and  the  public,  as  *•  Taylor's 
Persian  Thread ;'  and  that  your  orators  were  the  original  manufaciurers 
thoreof,  end  the  first  who  introduced  the  same  to  the  pablic.  That 
your  orators  said  general  agent,  about  three  weeks  since,  hearing  that 
complaints  were  made  of  the  quality  of  *  Taylor's  Persain  Thread,' 
proceeded  to  investigate  the  cause  of  such  complaints,  and  thereupon 
ascertained  that  a  spurious  article  of  spool  sewing  cotton  thread  was 
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•ffered  for  sale  by  sundry  jobbers  in  the  said  city  of  New  York,  as  and 
for  your  orators  *  Persian  Thread;'  and  that  such  complaints  had 
arisen  from  ihei  fraudulent  imposition  of  such  spurious  article  upon  the 
public. 

**  Your  orators  further  show  unto  your  honor,  that  their  said  agent  fur* 
ther  ascertained  upon  inquiry,  and  your  orators  charge  the  facts  to  be, 
that  the  said  spurious  thread  so  sold,  aod  offered  for  sale  in  the  said 
eity  of  New  York,  was  furnished  to  the  said  jobbers  by  one  Daniels  Car* 
penter,  of  Foxborough,  in  the  state  of  Massachusetts ;  that  the  said 
Daniels  Carpenter,  disregarding  the  rights  of  your  orators,  and  fraudu* 
tently  designing  to  procure  the  custom  and  trade  of  persons  who  are  in 
the  habit  of  vending  and  using  your  orators  said  *  Persian  Thread,' 
and  to  induce  them  and  the  public  to  believe,  that  his  said  thread  was 
ill  fact  manufactured  by  your  orators,  has  engaged  extensively  in  the 
manufacture  of  sewing  couon  thread,  and  caused  the  same  to  be  put  up 
for  sale  in  spools  similar  to  those  used  by  your  orators — and  so  colored, 
aiamped,  and  labelled  as  to  resemble  exactly  the  said  spools  used  by 
your  orators.  And  the  said  spool  sewing  cotton  thread,  prepared  by 
the  said  Daniels  Carpenter,  and  sold  by  him,  and  in  which  he  is  en- 
gaged  in  selling,  as  aforesaid,  is  an  exact  imitation  of  the  same  article 
which  your  orators  had  been  manufacturing  as  aforesaid,  and  selling  in 
the  United  States,  for  many  years  before  the  said  Daniels  Carpenter 
commenced  his  said  fraudulent  imitation  thereof.  And  the  said  tipuri- 
•us  article,  although  inferior  in  quality  to  the  genuine  Persian  thread, 
manufactured  by  your  orators,  can  only  be  distinguished  therefrom,  (so 
exact  is  the  said  Daniels  Carpenter's  imitation,  as  aforesaid,)  by  a  care- 
ful examination  of  its  quality,  and  by  its  falling  short  in  the  number  of 
yards  contained  on  each  spool,  from  the  number  marked  thereon  as  the 
contents  thereof.  And  that  the  general  appearance  of  the  spurious  ar- 
ticle is  the  same  as  that  of  your  orators  genuine  thread,  and  well  calcu- 
lated to  deceive  those  dealing  in  the  purchase  and  sale  thereof. 

*'  Your  orators  further  show  unto  your  honor,  that  their  said  general 
agent  has  obtained  specimens  of  the  said  spurious  Persian  thread,  so 
sold  by  the  said  Daniels  Carpenter ;  that  in  the  specimens  thus  obtained, 
the  thread  is  put  upon  black  spools,  of  the  same  sixe  and  appearance 
With  those  used  by  your  orators ;  on  the  top  of  which  spurious  spoolif 
there  is  pasted  a  round  paper  label,  partly  gilt,  on  which  is  printed  in  a 
circle,  the  words  *  Taylor's  Persian  Thread,'  and  in  the  centre  of  the 
circle  the  number  of  the  thread,  and  on  the  other  end  or  bottom  of  such 
spurious  spools,  there  is  pasted  a  round  white  paper  label,  on  which  i« 
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printed  in  a  circle,  the  words  '  J.  &  W.  Taylor,  Leicester,'  and  acioM 
the  label  the  word  '  200  yds.,'  and  in  the  centre  of  the  label  there  is 
impressed  the  figure  or  symbol  of  a  lion  rampant.  And  in  all  these  par- 
ticulars of  the  labels  on  each  end  of  the  said  spurious  spools  of  thread* 
Uiey  are  exactly  like  the  labels  on  the  .respective  ends  of  the  spools  of 
your  orators  genuine  Persian  thread,  as  hereinbefore  stated* 

*<  Your  orators  further  show  unto  your  honor,  that  they  have  not  yet 
ascertained  the  extent  to  which  the  said  Daniels  Carpenter  has  carried 
his  said  fraudulent  imitation  of  your  orators  said  thread.  But  your  era* 
tors  said  general  agent  has  found  the  same  offered  for  sale  to  the  trade 
in  three  wholesale  or  jobbing  houses  in  the  said  city  of  New  York,  as 
Taylor's  Persian  thread.  From  which  your  orators  believe,  and  they 
therefore  charge  on  their  belief,  that  the  said  Daniels  Carpenter  has 
been,  and  is  engaged  in  selling  his  said  fraudulent  and  spurious  imita* 
tion  of  your  orators  Persian  thread  to  a  large  extent,  in  various  places  in 
the  United  States — and  as  your  orators  are  informed  and  believe,  the 
said  Daniels  Carpenter  is  expected  daily  to  arrive  in  the  city  of  New 
York,  to  make  further  sales  of  his  said  imitation  of  your  orators  thread* 

**  Your  orators  further  show  unto  your  honor,  that  the  said  fraudulent 
and  inequitable  conduct  of  the  said  Daniels  Carpenter  is  not  only  injn« 
ring  them  in  the  sales  of  their  said  genuine  Persian  thread,  and  the  pro* 
fits  which  they  would  otherwise  reasonably  make  thereon ;  but  by  the 
inferior  quality  and  false  measure  of  the  said  spurious  Persian  thread, 
is  greatly  prejudicing  the  reputation  of  your  orators  said  Persian  thread 
in  the  market ;  and,  unless  the  said  imitation  is  discontinued  or  pre* 
vented,  will  ultimately  destroy  the  character  and  standing  of  the  genu* 
ine  article. 

**  And  your  orators  also  charge  that  the  said  spiirious  article  is^a  fraud 
and  deception  upon  suoh  of  the  citizens  of  New  York,  and  of  the  United 
States,  as  purchase  the  same,  believing  it  to  be  the  genuine  article 
manufactured  by  your  orators." 

The  bill  prayed  for  a  discovery ;  and  for  an  injunction  and  account  in 
these  words,  viz.  '*  And  that  the  said  Daniels  Carpenter,  and  his  at* 
torneys,  solicitors,  counsellors,  agents,  and  servants,  may  be  enjoined 
and  restrained  from  manufacturing,  selling,  or  offering  for  sale,  directly 
or  indirectly,  any  spool  cotton  sewing  thread,  manufactured  by  him,  op 
any  other  person  than  your  orators,  under  the  denomination  of*  Taylor's 
Persian  Thread,'  or  on  spools  with  the  words  *  Taylor's  Persian  Thread,', 
or  '  J.  &  W.  Taylor,  Leicester,'  printed,  painted,  written  or  stamped, 
or  attached  or  pasted  thereon ;  or  on  spools  so  made,  or  having  any  la« 
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bel,  printing,  or  device  t|iereon,  in  such  manner  as  to  be  a  colorable  imi- 
tation of  your  orators  said  Persian  thread,  usually  known  as  '  Taylor's 
Persian  Thread.'  And  that  the  said  Daniels  Carpenter  may  be  de« 
creed  to  account  to  your  orators  for  all  the  profits  which  he  has  made 
by  the  sale  of  his  said  fraudulent  imitation  of  your  orators  thread,  and 
all  the  profits  which  your  orators  would  have  made  on  the  sales  of  their 
genuine  thread,  but  for  the  said  Daniels  Carpenter^s  inequitable  and 
wanton  piracy  of  their  said  names,  spools,  and  labels." 

The  bill  also  prayed  for  general  relief,  and  for  process  of  subpoena 
and  injunction. 

In  his  answer  the  defendant  stated  as  follows  : 

"  That  he  is  not  acquainted  with  the  complainants,  but  he  is  informed 
and  believes,  that  they  are  subjects  of  Great  Britain,  and  not  citizens  of 
the  United  States  ;  and  he  is  willing  to,  and  does  admit,  that  they  re- 
side in  Leicester,  in  England ;  and  that  he  is  informed  and  believes,  that 
the  complainants,  or  some  other  persons  of  the  same  name  with  the  com* 
plainants,  have  been  engaged  in  vending  sewing  cotton  thread,  but  in 
what  quantities,  or  where  in  England,  he  is  unable  to  answer  ;  but  he  is 
informed  and  believes,  and  therefore  admits,  that  such  thread  has  been 
vended  in  large  quantities  throughout  the  United  States,  including  the 
city  of  New  York  ;  but  he  is  informed  and  believes,  that  the  complain, 
ants  are  not  the  manufacturers  of  the  thread  so  vended  by  them.  And 
he  admits,  that  the  thread  so  sold  by  the  complainants,  or  persons  of 
the  same  name,  for  many  years  has  been  put  up  for  sale  on  spools,  and 
labelled  and  marked  as  in  the  bill  of  complaint,  for  such  purpose,  is  set 
forth.  And  that  such  thread  has  been,  and  is  manufactured  of  various 
sizes  and  numbers  to  meet  the  wants  of  the  trade. 

*<  And  this  he  further  admits,  that  the  thread  so  vended  by  the  com- 
plainants, and  so  marked  and  labelled,  has  acquired  a  great  reputation 
in  the  trade  throughout  the  United  States,  and  that  such  reputation  is 
foonded  on  the  manufacture  thereof,  and  that  large  quantities  are  re- 
quired to  supply  the  regular  demand  for  the  consumption  of  the  country. 
And  he  is  informed  and  believes,  that  the  complainants  have  establish- 
ed agencies  in  the  places  and  for  the  purposes  mentioned  in  the  said 
bill,  and  that  Benjamin  Warburton  is  their  general  agent  for  the  United 
States. 

**  And  he  admits,  that  such  thread  is  distinguished  by  the  trade  and  pub- 
lic, as  *  Taylor's  Persian  Thread ;'  but  he  does  not  know,  nor  is  he  in- 
formed, save  in  and  by  the  said  bill,  that  the  complainants  were  the 
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original  manofaciurers  thereof,  or  the  first  who  introdaced  the  same  to 
the  public. 

'*  That  this  defendant  is  a  citizen  of  the  United  States,  and  of  tho  State 
of  Massachusetts,  residing  at  Foxborough  in  that  state ;  and  that  he  has 
engaged,  though  not  extensively,  in  the  manufacture  of  sewing  cotton 
thread,  which  he  has  caused  to  be  put  up  for  sale  on  spools,  nmilar  te 
those  used  by  the  complainants,  and  so  colored,  stamped  and  labelled,  aa 
to  resemble  exactly,  or  as  nearly  as  the  same  could  be  done,  the  apools 
sold  by  the  complainants.  And  he  admits,  that  the  spool  sewing  cot- 
ton thread  prepared  by  him,  and  sold  by  him,  and  which  he  is  engaged 
in  selling,  is  an  exact  imitation  of  the  same  article  which  the  complain- 
ants had  been  selling  in  the  United  States  many  years  before  the  de- 
fendant  commenced  manufacturing  his  thread  in  imitation  thereof. 

"  That  the  thread  so  manufactured,  and  put  up  and  sold  by  him  in  imi^ 
tation  of  the  thread  vended  by  the  complainants,  is  in  all  respects  ae 
good  as  the  thread  vended  by  them,  and  each  spool  so  put  up  by  the  de* 
fendatit  contains  as  many  jrards  of  thread  as  a  spool  of  like  appearance 
vended  by  the  complainants. 

'*  That  he  has  furnished  his  thread  in  the  city  of  New  York  to  the  two 
firms  of  Russell,  Maltison,  Taylor  ic  Co.  and  Shepherd  A  Howe,  to  b4 
sold,  and  has  sold  some  of  his  thread  lo  other  houses  in  that  city,  but 
they  well  knew  this  defendant  manufactured  the  same ;  and  as  he  ii 
informed  and  believes  neither  of  those  firms  or  houses  ever  sold,  or  of« 
fered  for  sale  any  of  said  thread,  pretending  or  stating,  that  it  was  the 
same  aa  that  vended  by  the  complainants,  but  on  the  contrary,  they  al- 
ways informed  the  purchasers  thereof,  that  the  same  was  manufactured 
by  this  defendant. 

*'  And  this  defendant  submits  to  this  court,  that  the  said  complainants, 
subjects  of  Great  Britain,  and  not  citizens  of  the  United  States,  could 
not,  and  did  not  acquire  by  reason  or  means  of  any  matters  or  things  set 
forth  in  the  said  bill  of  complaipt,  nor  have  they  now  any  exclusive 
right  or  rights  of  vending  apool  sewing  cotton  thread  put  up,  or  to  be 
put  up  and  labelled,  or  marked  in  the  manner  set  forth  in  the  bill ;  bat 
that  this  defendant  has  full  right  and  lawful  authority,  to  manufactnrs 
thread  in  the  United  States,  and  to  put  up  the  same  on  spools,  and  with 
labels  in  all  respects  similar  to  the  thread,  spools  and  labels  vended  by 
the  complainants,  and  to  aeil  and  dispose  of  the  same  in  any  part  of  the 
United  States,  so  prepared,  put  up  and  labelled.  And  he  prays  the 
same  advaotagea  from  this  objection,  as  if  stated  by  way  of  plea  or  de« 
murrer. 
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*'  He  admits,  that  the  statements  contained  in  the  bill,  in  relation  to 
spools^  labels  and  marks,  on  which  the  thread  manufactured  by  this  de- 
fendant is  put  up,  are  correct  and  true  ;  and  that  he  .has  been,  until  the 
service  of  the  injunction  issued  in  this  cause,  engaged  in  selling  hie 
thread,  put  up,  labelled  and  marked  as  aforf  said,  to  some  extent,  but  not 
to  a  large  extent,  in  various  places  in  the  United  States.  And  he  sup* 
poses,  and  therefore  admits,  that  the  introduction  of  the  thread  so  man* 
tifactured  by  him,  in  the  market,  does  lessen  the  amount  of  sales  of 
thread  by  the  complainants,  and  to  that  extent  the  complainants  may  be 
injured  ;  but  he  denies  that  the  reputation  of  the  thread  vended  by  the 
complainants  is  at  all  injured  by  the  means  stated  in  the  bill.  And  he 
also  denies,  that  the  thread  manufactured  by  him,  iM  inferior  in  quality, 
or  false  in  the  measure,  as  charged  in  the  bill. 

'*  He  admits,  that  such  of  the  citizens  of  the  United  States,  and  of 
the  state  of  New  York,  as  purchase  the  thread  manufactured  by  him, 
believing  it  to  be  the  thread  vended  by  the  complainants,  are  mistaken* 
and  to  that  extent  deceived  ;  but  he  eipressly  denies,  that  those  citi* 
2ens  are  thereby  injured,  or  in  any  manner  damnified. 

*«  He  says,  that  before  he  commenced  the  manufacture  and  putting 
up  of  the  thread  as  stated,  other  citizens  of  the  United  States  had  been 
in  the  habit,  and  still  continue  to  manufacture  sewing  cotton  thread,  and 
to  put  up  the  same  on  spools,  labelled,  colored  and  marked,  in  imitation 
of  the  thread  and  spools  so  vended  by  the  complainants,  and  to  sell  the 
teme  in  various  parts  of  the  United  States.** 

A  general  replication  was  filed  to  the  answer ;  but  no  proofs  were 
taken  in  the  cause. 

After  the  replication  was  in,  the  defendant  moved  to  dissolve  the  in* 
junction  on  his  answer.  When  the  Chancellor  decided  that  motion,  it 
being  agreed  that  it  involved  the  merits  of  the  cause,  and  the  defendant 
desiring  a  speedy  disposition  of  the  suit  with  a  view  to  an  appeal ;  a 
final  decree  was  then  made  by  the  assent  of  the  parties,  on  the  6th  of 
January,  1845.  By  this  decree  the  injunction  was  made  perpetual,  the 
defendant  was  charged  with  the  costs  of  the  suit,  and  the  complainants 
were  permitted,  at  their  election,  to  take  a  reference  to  a  master  to  as* 
certain  the  damages  which  they  had  sustained  by  reason  of  the  defen* 
dant's  simulating  their  name  and  trade  marks.  If  they  so  elected,  the 
cause  might  be  set  down  for  further  directions  upon  the  master's  re« 
port ;  otherwise  the  decree  was  to  be  considered  as  final. 

The  following  opinion  was  delivered  by  his  Honor  the  Chancellor, 
on  deciding  the  cause,  which  was  argued  by, 
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Joseph  Bluntf  for  the  defendaDt 

Thb  Chanckllor.— The  fact  that  the  complainants  are  aDbjeets  of 
another  government,  and  the  defendant  is  a  citizen  of  the  United  Statesi 
as  stated  in  the  answer,  cannot  alter  the  rights  of  the  parties,  or  deprire 
the  complainants  of  the  favorable  interposition  of  this  conrt,  if  those 
rights  have  been  violated  by  the  defendant.  So  far  as  the  subject  mat- 
ter of  the  suit  is  concerned,  there  is  no  difference  between  citizens  and 
aliens*  And  the  only  question  proper  to  be  considered  is,  whether  the 
defendant  has  the  right,  as  he  insists  he  has,  to  pirate  the  trade  marks 
of  the  complainants,  with  impunity,  and  to  palm  off  upon  the  commo- 
nity  a  simulated  article  as  the  genuine  Taylor*s  Persian  thread,  manu- 
factured and  put  for  sale  by  them. 

In  the  case  of  BeU  v.  Lock^  (8  Paige's  R.  75,)  I  had  occasion  to  ex- 
amine the  question,  whether  an  injunction  bill  could  be  sustained  for 
the  fraudulent  assumption  of  the  name  of  the  complainant's  newspaper, 
for  the  purpose  of  deceiving  the  public  and  supplanting  him  in  the  good 
will  of  his  business ;  and  I  then  came  to  the  conclusion,  that  this  court 
had  jurisdiction  to  interfere  for  the  protection  of  the  complainant's  rights 
in  such  a  case.  I  then  referred  to  the  case  of  Knott  v.  Margate  (3 
Keen's  Rep.  213,)  where  the  present  Master  of  the  Rolls,  in  England, 
granted  an  injunction  to  restrain  the  defendant  from  running  an  omni- 
bus, having  upon  it  the  simulated  names  and  devices  which  were  previ- 
ously in  use  by  the  complainant,  for  the  purpose  of  inducing  the  public 
to  believe  that  it  was  the  complainants'  omnibus,  and  thus  to  deprive 
the  latter  of  a  part  of  the  good  will  of  his  business  by  this  fraudulent 
device. 

Since  the  case  of  BeU  v.  Lock  was  before  me,  the  case  of  MilUngUm 
y.  FoXf  (3  Myl.  dt  Craig's  Rep.  338,)  was  decided  by  Lord  Cotten- 
ham,  which  fully  sustains  the  claim  made  by  the  complainants  in  the 
present  case.  There  the  complainants  had  for  many  years  been  en- 
gaged in  the  manufacturing  of  steel  of  a  particular  name  or  mark  there- 
on, indicating  the  person  by  whom  it  was  manufactured.  The  defend- 
ants, without  being  aware  that  this  was  the  trade  mark  of  the  complain- 
ants, or  of  any  individual,  commenced  the  manufacture  and  sale  of  steel 
with  the  complainants  marks  thereon.  And  a  perpetual  injunction  was 
granted  against  the  use  of  such  marks,  although  the  Lord  Chancellor 
was  satisfied  no  fraud  was  intended. 
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He  says,  thai  having  come  to  the  conclusion  that  the  complainants 
were  eAtitled  to  the  marks  in  question,  they  had  an  undoubted  right  to 
the  assistance  of  a  court  of  equity  to  enforce  that  title  by  a  perpetual  in- 
junction. But  as  the  defendants  had  given  notice  of  their  intention  to 
abandon  the  use  of  the  marks,  as  soon  as  they  discovered  that  they  be- 
longed to  the  complainants,  they  were  not  charged  with  costs.  A  case 
is  also  cited  by  Lord  Henley  in  his  treatise  upon  injunctions,  where  a 
manufacturer  of  bliicking  was  restrained  from  using  labels  in  imitation  of 
those  used  by  the  complainant  in  that  case.  (See  also,  Reuisom  v« 
BentdU,  3  Law  Journal,  161.) 

In  the  case  under  consideration,  the  defendant  admits  that  he  has  in- 
tentionally pirated  the  complainants  names,  as  well  as  their  other  marks, 
and  that  he  put  up  the  spools  of  thread  manufactured  by  him,  and 
stamped  and  marked  with  the  marks,  and  so  colored,  stamped  and  la- 
belled as  to  resemble  exactly,  or  as  nearly  as  could  be  done,  the  spools 
used  by  them. 

After  such  an  avowal,  no  one  can  doubt  for  a  moment,  that  he  did  it 
for  the  fraudulent  purpose  of  inducing  the  public,  or  those  who  were 
dealing  in  the  article,  to  believe  that  it  was  in  fact  the  thread  manufac- 
tured and  put  up  by  the  complainants,  and  with  the  intention  of  sup- 
planting them  in  the  good  will  of  their  trade  and  business.  And  it 
is  wholly  immaterial,  whether  the  simulated  article  manufactured  by 
the  defendant  is,  or  is  not  of  equal  goodness  and  value  to  the  real  **  Tay- 
lor's Persian  Thread,"  manufactured  and  put  up  for  sale  by  the  com- 
plainants ;  they  are,  therefore,  entitled  to  the  relief  prayed  in  this  bill. 

The  injunction  must  be  made  perpetual,  and  the  defendant  must 
pay  to  the  complainants  their  costs  of  this  suit ;  and  if  the  complainants 
wish  it,  they  may  have  a  reference  to  a  master,  to  ascertain  and  report 
the  amount  of  their  damages,  and  a  decree,  that  the  defendant  pay  the 
amount  of  such  damages  upon  the  coming  in  and  confirmation  of  the 
master's  report. 


The  defendant  appealed  from  the  decree  of  the  Chancellor,  to  the 
Court  for  the  Correction  of  Errors,  where  the  cause  was  argued  in  Oc- 
tober, 1846,  by  the  same  counsel,  who  were  heard  before  the  Chancel- 
lor ;  and  the  decree  was  affirmed  on  the  30th  of  December,  1846,  by  a 
vote  of  twenty-two  against  two. 

The  following  opinions  were  delivered  in  that  court,  (for  which  thm 
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author  is  indebted  to  Judge  Lott,  as  well  as  to  Judge  Deiiio,  the  State 
Reporter,  in  advance  of  the  regular  publication  of  his  reports.) 

Beardslet,  Justice. — ^The  coniplainants  below,  the  Taylor'a,  reside 
in  England,  and  are  extensive  manufacturers  of  thread  which  they  sell 
in  the  United  States,  particularly  at  New  York.  Their  thread  has  for 
a  long  time  been  put  up  in  spools,  labelled  on  the  top  of  the  spools, 
<'  Taylor's  Persian  Thread,''  and  on  the  bottom  of  the  spools,  **  J.  &  W. 
Taylor,  Leicester." 

The  defendant,  (Carpenter,)  has  been  engaged  in  the  manufacture  of 
thread  in  Massachusetts  in  imitation  of  the  complainants,  and  which  he 
has  labelled  like  theirs.  His  thread  labelled  in  this  spurious  nmnner, 
he  has  sold  and  offered  to  sell,  in  the  city  of  New  York. 

An  injunction  was  granted  on  the  bill*  The  case  was  heard  on  biU, 
answer  and  replication,  and  a  decree  entered  making  the  injunction 
perpetual  with  costs,  &c.,  and  directing  a  reference  to  a  mauler  to  as* 
certain  the  damages  the  complainants  had  sustained  by  the  fraudulent 
use  of  their  trade  marks. 

1.  The  injunction  was  proper.  The  complainants  have  a  right  to 
call  upon  the  court  to  restrain  the  defendant  from  fraudulently  using  the 
words  and  devices  which  they  had  previously  taken  for  the  purpose  of 
distinguishing  their  property.  {Knott  v.  Morgan,  2  Keen,  213  ;  Alt/* 
lington  V.  Fox,  3  Mylne  Si  C.  338  ;  Bell  v.  Lock,  8  Paige,  275.)  A 
man  cannot  be  permitted  to  sell  his  own  goods  under  the  pretence  that 
they  were  the  work  of  another,  when  the  fact  is  not  so*  {Taylor  v. 
Carpenter,  decided  by  Judge  Story.     See  report ) 

2.  An  order  for  an  account  is  also  >proper  that  the  remedy  vmlj  be 
complete  in  the  case.  (3  Mylne  &  C.  supra ;  Bailey  v.  Taylor^  1  Russ. 
&  M.  73 ;  WkiUifigUm  v.  Wooler,  2  Swanst.  428.)  Ddondre  t.  Skam, 
(2  Simons,  237,)  was  decided  on  the  ground  that  the  plaintifs  had  not 
any  interest  in  the  labels  and  seals.  The  Y.  C.  said,  the  court  cannot 
protect  the  copy  right  of  a  foreigner ;  and  therefore  the  fact  that  the 
seals  were  invented  by  Pelletier,  (a  foreigner,)  did  not  aid  the  case. 

3.  A  final  decree  was  proper.  The  case  had  been  heard  on  the 
pleadings.  So  at  least,  I  understand  the  decree  as  printed  at  page  9. 
"We  canuot  say  whether  it  were  in  a  condition  for  final  hearing  if  either 
party  objected.  Probably  the  pleadings  disclosed  the  whole  case,  and 
it  was  by  consent  heard  in  full  on  the  merits  when  the  motion  to  dis* 
solve  the  injunction  was  made. 

The  decree  should  be  affirmed  with  costs. 


N, 
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LoTT,  Senator*    The  principal  question  involved  in  this  case  is  so 
fully  discussed  by  the  Chancellor  and  by  Mr.  Justice  Story,  (whose 
opinion  in  a  cause  between  the  same  parties  in  the  United  States  Cir- 
cuit Court,  Massachusetts  district,  decided  in  October  term,  1844,  has 
also  been  laid  before  this  court,)  that  it  wpuld,  in  my  opinion,  be  an  act 
of  supererogation  to  attempt  to  add  to  the  views  presented  by  them. 
It  is  sufficient  to  say,  that  I  concur  in  those  views,  and  in  the  result  at 
whicji  they  arrived.     (See  also  Coats  v.  Holbrooke  reported  in  3  N.  Y. 
Legal  Observer,  404,  where  the  subject  is  elaborately  and  ably  exam- 
ined.)    It  may  be  proper,  however,  to  advert  to  one  of  the  grounds  in- 
sisted on  and  urged  by  the  opening  counsel  of  the  appellants,  in  favor 
of  the  reversal  of  the  decree  appealed  from.     He  appears  to  assume 
that  the  aid  of  the  Court  of  Chancery  was  invoked  by  the  complainants 
below  to  secure  them  against  a  fair,  honest  and  legitimate  competition 
in  their  business.      Such  is  not  the  scope  or  design  of  their  bill.      Its 
object  is  to  prevent  the  commission  of  a  fraud,  not  only  on  them,  and  to 
the  prejudice  of  their  fights,  but  on  the  publiq,  by  the  sale  of  an  article 
with  an  imitation  of  their  "  trade  mark"  thereon  in  such  a  manner  as  to 
deceive  purchasers,  and  through  the  false  representations  thus  held  oui, 
to  deprive  the  owners  thereof  of  the  profits  of  their  skill  and  enterprise. 
Honest  competition  relies  only  on  the  intrinsic  merits  of  the  article 
brought  into  market,  and  does  not  require  a  resort  to  a  false  or  fraud 
ulent  device  or  token.     That  certainly  cannot  deserve  the  appellation, 
which  studiously  gives  to  the  product  of  pretended  superior  skill,  the 
name  and  exact  external  resemblance  and  imitation  of  the  article  with 
which  it  professes  to  compete. 

A  disguise  is  not  usually  assumed  for  an  honest  object.  It  is  a  mark 
more  characteristic  of  deception  and  fraud.  It  defeats  the  very  end 
and  object  contemplated  by  legitimate  competition,  the  choice  to  the 
public  to  select  between  the  articles  exposed  to  sale  ;  and  operates  as 
a  deception  and  imposition  on  the  dealer.  It  is  to  prevent  such  a 
course  of  transaction  and  dealing,  that  the  interposition  of  the  Court  of 
Chancery  is  asked,  and  I  have  no  doubt  it  is  within  its  proper  jurisdic- 
tion to  restrain  a  proceeding  of  s.uch  a  character  by  injunction.  It  was 
urged  that  although  it  might  be  a  proper  case  for  such  relief,  if  it  were 
a  controversy  between  citizens  of  the  United  States,  yet  that  "  the  com. 
plainaots  are  foreigners,  and  are  not  entitled  to  ask  the  interference  of 
the  courts  of  this  country  except  upon  the  ground  of  reciprocal  courtesy 
and  comity  on  the  part  of  their  own  country,  and  upbn  this  ground  they 
cannot  contend,  as  the  legislation  of  England  is  eminently  hostile  to  the 


614  CASES  IN  CHANCERY. 


Coata  ▼.  HolbroolL — ^Taylor  ▼.  Carpenter. 


commercial  interests  of  other  nations."  From  this  position  I  entirely 
dissent.  It  was  well  said  by  the  counsel  for  the  respondents,  "  that  it 
is  an  inauspicious  time  for  the  success  of  such  an  argument,  when  the 
land  is  sounding  with  congratulations  at  the  relaxation  of  England's  com. 
mercial  code ;  when  it  has  been  asserted  by  one  of  her  eminent  states- 
men, '  that  the  foundations  of  an  amity  are  now  laid,  which  the  convul* 
sions  of  nations  shall  not  shake  nor  time  corrode.' " 

But  be  that  as  it  may,  I  trust  our  courts  will  never  recognize  a  differ* 
ent  rule  of  right  and  justice  between  any  class  of  suitors ;  that  their  re- 
cords will  never  show  that  a  fraud  by  a  citizen  is  sanctioned,  because 
it  is  practised  on  a  foreigner  in  the  prosecution  of  a  legitimate  business, 
within  our  jurisdiction,  or  that  a  suitor  is  denied  the  ordinary  remedy 
to  protect  him  in  the  enjoyment  of  his  rights,  because  he  is  a  ^^  foreigner.** 
The  honor  of  our  country  and  the  character  of  its  jurisprudence,  forbid 
that  justice  and  equity  shall  ever  be  administered  on  such  narrow,  pro- 
scriptive  and  inequitable  principles.  Every  dictate  of  enlightened  wis- 
dom requires  that  a  foreigner,  especially  in  a  commercial  country,  shall 
be  entitled  to  the  same  protection  of  his  rights  as  a  citizen.  If  other 
nations  are  chargeable  with  wrong  and  injustice  in  this  respect,  it  is  cer- 
tainly no  reason  why  we  should  follow  their  example.  Retaliation  in  a 
course  of  injustice,  is  not  a  salutary  principle  to  enforce  in  the  administra- 
tion of  justice.  But  I  do  not  think  that  England  is  amenaUe  to  the  charge, 
to  the  extent  suggested  by  the  counsel  of  the  appellant.  All  that  was 
decided  in  Dehndre  ^  PeUetier  v.  Shaw,  (2  Simons  Rep.  237,)  cited 
by  him  in  support  of  it  is,  that  "  the  court  will  not  protect  the  copy- 
right of  a  foreigner."  The  Vice-Chancellor  however  expressly  recog- 
nizes the  nile  that  an  injunction  will  be  granted  to  restrain  the  fraudu- 
lent sale  of  a  spurious  article,  but  he  says  that  he  could  not  intend  a 
fraud  where  none  was  alleged. 

It  is  immaterial,  in  my  opinion,  that  the  complainants  were  not 
admitted  by  the  answer  to  be  the  manufacturers  of  the  article.  It 
was  conceded  that  they  were  the  venders,  and  that  they  were  ex- 
tensively engaged  in  the  sale  thereof  in  the  city  of  New  York  and 
throughout  the  United  States  ;  that  they  had  established  agencies 
in  that  city,  and  in  several  other  cities  in  the  union ;  and  that  large 
quantities  were  required  to  supply  the  regular  demand  for  the  con- 
sumption of  the  country.  There  is  nothing  shown  to  impeach  or  ques- 
tion their  right  to  sell.  They,  therefore,  are  the  parties  to  be  affected 
by  any  fraudulent  interference  with  their  sales.  Their  thread  was  dis- 
tinguished  by  the  trade  and  public  as  "  Taylor's  Persian  Thread,**  and 
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had  acquired  a  great  reputation  throughout  the  United  States.  It  was 
upon  spools  with  certain  marks,  which  afforded  the  public  the  means  of 
identifying  it.  The  thread  manufactured  by  the  defendant,  was  pre- 
pared in  exact  imitation  of  the  article  sold  by  the  complainants,  and  was 
put  on  spools  similar  to  those  used  by  them,  and  so  colored,  stamped 
and  labelled  as  to  resemble  them  exactly,  or  as  nearly  as  could  be  done. 
It  is  evident,  therefore,  that  this  device  was  calculated,  and  no  doubt 
intended,  to  secure  to  the  defendant  in  the  sale  of  his  thread,  the  bene* 
fit  of  the  reputation  which  the  complainants  had  acquired.  It  is  imma* 
terial  whether  the  thread  was  of  the  same  or  inferior  quality.  The 
natural  effect  of  the  transaction,  was  to  palm  on  the  public  a  different 
article  from  that  which  they  intended  to /buy,  and  to  interfere  with  the 
right  of  the  complainants  to  profits  which  the  reputation  of  their  article 
justly  entitled  them  to.  The  defendant,  it  is  true,  alleges  in  his  answer 
that  the  deception  was  made  known  to  the  firms  or  houses,  to  whom  he 
made  sales  of  his  thread,  and  that  they  never  stated  or  pretended  in 
selling  or  offering  it  for  sale,  that  it  was  the  same  as  that  vended  by  the 
complainants,  but  on  the  contrary,  that  "  they  always  informed  the  pur- 
chasers thereof  that  the  same  was  manufactured  hy  the  defendant. '^ 
Although  this  is  an  allegation,  from  its  very  nature,  not  entitled  to  much 
credit,  yet,  assuming  it  to  be  true,  it  does  not  alter  the  case. 

The  thread  was  an  article  of  general  merchandize,  and  the  deception 
may  not  have  been  communicated  to  dealers  or  purchasers  in  small 
quantities.  Indeed  it  appears  incredible,  that  a  studied  effort  should  be 
made,  to  counterfeit  an  article,  yet  that  the  fraud,  should  be  as  exten- 
sively circulated  aa  the  reputation  of  the  article  itself.  The  object  of 
such  a  course  is  not  easily  seen,  and  it  is  requiring  more  credulity  thai) 
is  ordinarily  possessed,  to  give  the  allegation  credit. 

The  only  point  remaining  to  be  considered  is  the  objection  made  to 
the  form  of  the  decree.  It  purports  to  have  been  made  on  '*  a  hearing 
on  the  pleadings  therein,  upon  a  motion  to  dissolve  the  injunction  issued 
in  the  cause,"  and  is  final. 

It  is  insisted  that  such  a  decree  could  not  be  made  on  a  mere  motion 
to  dissolve  an  injunction.  If  that  be  conceded,  yet  it  does  not  clearly 
and  satisfactorily  appear,  that  it  was  so  made.  The  Chancellor,  in  his 
opinion,  in  support  of  it,  says,  the  case  was  heard  upon  bill  and  answer« 
as  upon  a  final  hearing,  and  the  decree,  although  it  states,  that  it  was 
made  upon  a  motion  to  dissolve  the  injunction,  also  declares,  that  the 
cause  had  '*  been  brought  to  a  hearing  on  the  pleadings  therein ;"  terms 
peculiarly  appropriate  to  a  final  hearing  and  not  usual  nor  applicable 
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upon  such  a  motion.  These  apparently  conflicting  recitals  or  declara* 
tions,  are  reconcileable  on  the  assumption  that  although  it  was  origi« 
nally  brought  on  as  a  mere  motion,  yet  that  it  was  finally  by  agreement 
considered  as  a  final  hearing  on  bill  and  answer.  The  notice  in  pursu« 
ance  of  which  it  was  heard  is  not  in  the  case,  nor  is  it  shown  by  the  cer- 
tificate of  the  register  what  is  the  true  state  of  the  facts. 

In  this  uncertainty,  we  are  bound  to  assume  that  the  decree  which  is 
final,  was  properly  made.  It  is  the  duty  of  the  party  seeking  a  reversal, 
clearly  to  satisfy  the  court  of  the  error,  if  any,  in  that  respect.  This 
he  has  failed  to  do. 

Indeed  it  is  questionable  whether  the  objection  can  be  taken  as  the 
ground  of  an  appeal  i  it  partakes  more  of  the  nature  of  an  irregularis. 
At  all  events,  it  was  reasonable  that  the  attention  of  the  court  below, 
should  have  been  called  to  it,  by  the  party  now  seeking  advantage  of  it, 
while  it  might  have  been  corrected  without  the  costs  and  expense  of 
an  appeal. 

Upon  the  whole  I  agree  with  the  counsel  for  the  respondents,  that 
"  the  interests  of  trade,  the  comity  of  nations,  the  protection  of  our 
citizens,  require  that  so  palpable  and  unblushing  a  fraud  upon  the 
right  of  others,  (as  is  disclosed  in  this  case,)  ought  not  to  be  permitted 
to  pass  unredressed." 

The  decree  of  the  Chancellor,  ought  therefore  to  be  aflSrmed. 

Spencer,  Senator. «— The  decree  of  the  Chancellor  is  sought  to  be 
reversed  upon  two  grounds  : 

First,  That  it  was  prematurely  pronounced ;  and  Second,  That  it 
is  contrary  to  law  ;  in  other  words  that  it  is  erroneous  on  the  merits. 

It  is  true  that  when  the  motion  was  made  to  dissolve  the  preliminaiy 
injunction  which  had  been  issued,  a  replication  to  the  answer  had  been 
filed.  The  Chancellor  instead  of  simply  denying  the  motion,  made  the 
injunction  perpetual,  and  decreed  the  payment  of  costs  by  the  defen- 
dant, and  directed  a  reference  to  a  master  to  report  damages,  &c.,  if 
the  complainant  should  elect  within  thirty  days  to  take  it* 

It  may  not  be  as  usual  to  pronounce  a  final  decree  after  the  filing  of 
a  replication,  without  taking  or  closing  proofs,  as  it  is  when  a  cause  is 
brought  to  a  hearing  on  bill  and  answer.  But  before  a  decree  will  be 
reversed  for  this  reason,  it  must  be  made  to  appear  that  some  substan- 
tial rights  have  been  lost,  or  a  valid  defence  cut  off,  or  that  the  decree 
is  founded  on  erroneous  principles. 

The  replication  does  not  affect  any  of  the  matters  admitted  by  the 
answer*    It  only  puts  in  issue  any  denial  of  facts  charged  in  the  bill. 
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Mid  any  new  matters  of  fact  set  up  in  avoidance  by  the  answer.  The 
complainant  is  then  at  liberty  to  prove  the  facts  charged  and  denied* 
and  to  disprove  the  new  matter  set  up  in  the  answer  which  the  defen* 
danthas  attempted  to  establish  by  proof;  and  such  proofs  on  both  sides 
mast  be  confined  to  the  allegations  contained  in  the  pleadings. 

On  looking  with  some  care  into  the  bill  and  answer,  it  seems  to  me 
that  every  material  fact  stated  and  charged  in  the  bill,  is  admitted  by 
the  answer  i  and  that  none  of  the  denials  or  new  matter  stated  in  the 
answer,  if  fully  proved  on  the  part  of  the  defendant,  would  in  any  de« 
gree  alter  the  merits  of  this  case.  The  cause  may  be  now  therefore,  de« 
cided  on  its  merits. 

The  principle  involved  in  the  merits,  is  one  of  great  importance  to  a 
manufacturing  and  commercial  community ;  but  it  is  not  novel  in  its 
character,  or  in  its  application  to  the  present  case.  It  involves  the 
question  whether  or  not  our  law  and  courts  will  protect  persons  in  the 
enjoyment  of  the  legitimate  and  well  deserved  fruits  of  their  own  in* 
genuity,  industry,  integrity  and  fidelity  to  the  public.  And  it  does  not  at 
all  trench  upon  the  rights  of  others,  by  a  course  of  conduct  equally  deser- 
ying  and  praiseworthy,  to  enter  the  lists  of  competition,  and  bear  ofiT  the 
palm*  But  it  will  not  allow  them  by  falsehood,  fraud,  and  forgery,  to 
filch  from  another  his  good  name,  and  share  it  in  common  with  him,  or 
destroy  or  impair  it. 

The  right  claimed  by  the  complainant,  does  not  partake  in  any  con* 
siderable,  if  in  any  degree,  of  the  nature  and  character  of  a  patent  or  copy* 
right,  as  urged  by  the  counsel  for  the  defendant.  He  is  at  full  liberty  tq 
manufacture  and  vend  the  same  kind  of  thread  to  any  extent  he  pleases, 
and  whenever  he  choses.  He  is  only  required  to  depend  for  his  sue* 
cess,  upon  his  own  character  and  fame.  He  may  make  his  spools 
red,  black  or  white,  or  he  may  adorn  them  with  his  country's  stripes,, 
and  stamp  upon  them  its  spread  eagle,  instead  of  the  *'  rampant  lion'*  of 
the  complainants  country.  He  is  only  required  not  to  pirate  upon  tha 
rights  of  others. 

It  is  of  no  small  importance  to  a  manufacturer  and  vender  of  floor  or 
salt,  or  to  a  packer  of  provisions,  that  his  brand  should  inspire  confi* 
dence  in  the  public  mind,  and  thereby  secure  a  ready  sale ;  and  so  of 
every  other  manufacturer.  And  the  assurance  that  he  can  securely 
enjoy  its  exclusive  benefit,  is  always  found  to  be  among  the  highest  in* 
centives  to  ingenuity,  laborious  exertion,  and  honorable  and  faithful  con- 
duct, and  is  one  of  the  greatest  securities  to  the  public  against  imposi* 
tion.     I  would  not  in  the  smallest  degree  relax  or  restrict  this  salutary 
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rule  of  law.  It  has,  in  my  opinion,  been  rightly  applied  in  tbe  present 
ease.  The  eases  cited  in  the  opinion  of  the  Chancellor,  and  the  opin* 
ion  or  Mr.  Justice  Story,  in  a  similar  case,  between  these  parties,  firily 
sustain  its  application  here. 

The  circumstance  urged  upon  the  consideration  of  this  court,  that 
the  complainants  are  British  subjects,  and  the  defendant  is  a  citizen  of 
Massachusetts,  is  not  worthy  of  serious  refutation*  The  countries  be- 
ing at  peace,  the  citizens  of  the  one  and  the  subjects  of  the  other,  are 
alike  entitled  to  the  same  measure  of  justice  in  our  courts. 

Nor  is  it  worthy  of  the  dignity  of  this  court,  or  of  our  country,  to  in- 
quire into  the  truth  of  the  suggestion  made  by  the  counsel  for  the  ap» 
pellant,  that  the  courts  of  Great  Britain  do  not  afford  the  same  protec- 
tion to  our  citizens  in  like  cases,  that  the  respondents  ask  and  seek  at 
our  hands.  It  is  enough  for  us  to  know  ihil  we  administer  equal  and 
exact  justice  to  all  who  invoke  it.  In  my  opinion  the  decree  of  the 
Chancellor  should  be  affirmed. 

Barlow,  Senator. — I  fully  agfee  with  the  learned  Chancelk>r  in  his 
opinion  on  the  merits  of  this  case.  It  is  with  an  ill  grace,  that  the  de- 
fendant below,  asks  our  courts  of  justice  to  protect  him  in  the  fraud  he 
is  practising  upon  the  rights  of  even  a  foreigner. 

It  was  not  necessary  for  the  complainants  to  be  under  a  copy-right, 
if  they  could  obtain  one  in  their  country,  or  to  be  citizens,  in  order  to 
claim  protection  against  counterfeits  and  forgeries  of  their  labels  and 
marks. 

The  defendant  might  exercise  the  right  of  manufacturing  the  same 
kind  of  spool  and  thread,  and  put  it  in  market,  and  the  complainants  coidd 
not  find  fault  with  the  competition.  But  he  cannot  complain  if  he  is 
compelled  to  act  under  his  own  name  and  responsibility,  or  at  least  is 
restrained  from  deceiTing  the  purchaser  and  filching  the  good  name 
of  another  manufacturer.  And  there  is  no  apology  or  justification,  legal 
or  moral,  for  his  counterfeiting  the  labels  and  marks  of  the  cooBpUunaats 
in  order  to  succeed  in  market  by  false  colors,  under  the  repute  the  com- 
plainants thread  had  meritoriously  gained,  and  thereby  rear  up  an  un- 
merited success  or  competition.  Such  a  course  was  fraudulent  in  in- 
tention and  effect,  and  should  be  discountenanced  by  aU  honest  bu* 
siness  communities. 

But  it  is  said  the  decree  rendering  the  injunction  perpetual  was  pre- 
mature, and  should  be  rerersed.  If  the  decree  was  prematurely  en- 
tered, it  would  present  a  question  of  regularity  which  should  have  been 
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iTMted  as  Mch  below,  and  at  tke  proper  time.  But  the  defendant  has 
^ireated  it  as  on  tke  merits,  without  resorting  to  the  proper  practice  to 
avail  himself  of  the  question  as  one  of  irregularity.  I  shall  consider 
the  case  theiefore»  as  on  a  submission  on  bill  and  answer.  The  de- 
fondant  it  is  ime,  denied  some  malarial  allegations  of  the  bttl ;  but  they 
had  a  bearing  upon  the  question  of  damages,  rather  than  the  relief  on  the 
BMrits.  He  admitted  sufficient  to  sustain  the  bill  without  further  proof, 
and  to  entitle  the  complainants  to  their  perpetual  injunction.  He  could 
not  subsequently  deny  and  disprove  those  admissions  of  his  answer ; 
and  the  proof  admissible  could  bear  only  upon  the  question  of  the 
aflsount  of  damages.  Although  the  complaini^nts  put  in  a  general  repli- 
eation,  it  was  not  a  denial  of  the  admissions  of  the  defendant  of  the 
statements  of  their  bill.  If  it  were,  it  would  also  be  a  denial  of  the  bill . 
itself,  so  far  as  the  statements  which  were  admitted  were  concerned. 
It  is  neither  the  office  nor  intent  of  a  replication  to  go  so  far.  Whilst 
the  decree  properly  rendered  the  injunction  perpetual,  it  left  the  ques- 
tion as  to  damages  open  to  proof ;  and  if  the  complainants  did  not  see  it 
to  take  any  testimony  on  that  subject,  the  defendant  cannot  complain. 
The  decree  therefore  was  right,  and  should  be  affirmed. 

Wrioht,  Senator. — In  the  statement  of  the  case  by  the  Chancellor, 
which  precedes  his  opinion,  it  is  said  that  the  case  was  heard  before  him 
on  bill  and  answer ;  and  he  has  proceeded  to  make  a  final  decree  in  the 
eause  upon  that  assumption,  when  in  fact,  a  replication  had  been  filed, 
and  the  cause  never  was  in  readiness  for  a  final  decree.  The  motion 
to  the  Chancellor,  was  simply  for  an  order  dissolf  ing  the  injunction ; 
and  he  could  only,  in  the  then  stote  of  the  cause,  grant  or  deny  that  mo« 
tion,  leaving  all  the  questions  arising  upon  the  case,  so  far  as  the  repli- 
cation put  in  issue  any  facts  set  up,  or  not  admitted  in  the  answer,  to 
be  determined  upon  the  final  hearing  of  the  cause.  I  say  the  Chancel* 
lor  has  made  a  final  decree.  It  is  settled  that  granting  a  perpetual  ia- 
junction,  is  a  final  decree ;  and  it  must  necessarily  be  so,  as  it  over- 
comes nil  defenoe,  and  assumes  thai  the  case  made  by  the  complainant 
is  fully  sustained  either  by  proof  or  by  admissions  in  the  answer.  (1 
Barbour  Ch.  Pr.  615.) 

In  the  present  case  a  replication  has  been  filed ;  and  the  efiect  of  that 
is  to  put  in  iBsue  by  the  complainant  every  allegation  in  the  answer* 
And  yet  a  final  decree  can  only  be  made,  or  the  cause  be  brought  to  a 
hearing,  on  bill  and  answer,  when  every  fact  and  allegaU'on  in  the  an* 
•wer  is  admiUid  to  be  absolutely  true ;  and  it  makes  no  difierence  as  to 
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the  rule  of  practice,  whether  the  amwer  be  responsiTe  to  the  bill  at 
not.  (1  Hoffman's  Ch.  Pr.  495 ;  Brinekerhtf  v.  Brawn,  7  Johns.  Ch« 
Rep.  217.) 

The  complainant  by  filing  a  replication,  confesses  that  npon  the  biQ 
and  answer  he  ^onld  not  be  entitled  to  the  relief  sought  bj  his  bill. 
He  in  effect  assefts  that  the  defence  set  up  is  not  irue  in  paint  of  fatt^ 
and  calls  upon  the  defendant  to  snstain  his  allegation  by  proof ;  and  does 
not  merely  insist  that  the  facts  thus  alleged,  if  true^  are  insufficient  to 
bar  the  relief  sought ;  and  his  replication  also  confesses  that  he  hat 
made  allegations  in  his  bill  which  are  not  admitted  by  the  answer,  and 
which  he  is  bound  to  prove  before  he  can  claim  the  relief  asked  by  his 
bill.  {MiUs  V.  PiUman,  1  Paige,  490.)  It  necessarily  follows,  from 
this  view  of  the  practice  and  well  settled  course  of  proceedings  in  the 
Court  of  Chancery,  that  the  final  decree  made  npon  the  motion  to  dis- 
solve the  injunction  is  irregular  and  should  be  reversed.  It  is  equally 
clear  to  my  mind  that  if  the  case  is  to  be  decided  upon  the  assumptioa 
that  no  issue  was  made  upon  the  answer  by  a  replication,  the  complain* 
ants  must  fail.  In  this  aspect  of  the  case  the  absolute  verity  of  the 
answer  is  to  be  taken  ;  and  if  it  does  ^not  admit  the  full  truth  of  the  case 
as  made  by  the  bill,  or  sets  up  facts  to  meet  the  equity  relied  upon,  the 
bill  must  be  dismissed. 

It  is  alleged  as  a  substantive  and  material  fact  in  the  bill,  that  the 
complainants  are  manufacturers  as  well  as  venders  of  the  thread,  the 
trade  ma.'ks  ^r  which  they  allege  the  defendant  has  simulated.  This 
is,  as  I  think,  denied  in  the  answer.  Most  certainly  they  have  no  right 
to  call  upon  the  defendant  in  this  case  to  account  for  using  a  mark  upon 
thread  which  they  simply  vend  in  the  market,  and  in  regard  to  which 
so  far  as  the  right  to  use  a  trade  mark  is  concerned,  they  are  imposing 
npon  the  public  a  trade  mark  not  their  own.  The  maker  and  vender  is 
entitled  to  protection  against  a  piracy  of  his  trade  markf  not  the  person 
who  buys  to  sell.  The  public  are  led  to  believe  when  they  see  a  trade 
mark  upon  any  article  of  merchandize,  that  the  person  whose  name  m 
there  used,  is  the  only  maker  and  vender  of  that  article,  and  that  it  has 
certain  qualities  which  distinguish  it  in  value  above  all  others  of  a  like 
kind,  fiut  if  any  one  who  sdls  has  the  right  to  use  the  trade  mark— «s 
he  certainly  has  unless  the  manufacturer  interferes  and  objects^ — then  I 
do  not  see  the  principle  upon  which  the  complainants  here  have  eny^ 
other  or  greater  rights  growing  out  of  the  use  of  this  trade  mark,  than 
any  other  vender  of  the  article ;  and  it  will  hardly  be  assumed  that  eveiy* 
selUr  of  " Persian  Thread"  in  Great  Britain  has  the  right  to  come  here^ 
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and  claim  the  powerfol  interposition  of  the  Court  of  Chancery  to  pro- 
tect him  in  asing  a  mark  to  which  he  has  no  higher  or  jaster  claim  than 
the  mere  use  of  it  upon  his  spools  of  cotton  thread.  The  complainants, 
therefore,  were  bound  to  establish  the  allegations  in  the  bill,  that  they 
were  the  manufacturers  of  the  '*  Persian  Thread,'*  before  they  could  ask 
relief. 

Another  irround  assumed  in  the  bill,  is  that  the  appellant  has  so  ex- 
actly imitated  the  trade  marks  of  the  respondents,  as  to  deceive  and  im- 
pose upon  purchasers,  who  supposed  they  were  buying  the  genuine 
*'  Persian  Thread."  The  appellant  does  not  admit  that  any  such  de- 
ception has  been  committed  upon  a  single  purchaser.  He  admits,  to 
be  sure,  that  his  mark  and  the  mark  of  the  respondents  are  identical,  but 
says  that  every  individual  in  New  York  who  purchased  his  thread, 
knew  it  to  be  his  own  manufacture  ;  and  that  he  is  informed  and  believes, 
that  neither  of  the  houses  to  whom  he  sold  his  "  Persian  Thread,"  ever 
sold,  or  offered  to  sell  it,  as  the  thread  manufactured  by  the  complain- 
ants ;  but  that  they,  in  every  instance,  sold  it  as  the  thread  manufactured 
by  the  appellant.  This  allegation  in  the  answer  is  also  to  be  taken  as 
true,  if  a  final  decree  is  to  be  made  in  this  stage  of  the  cause  ;  and  it 
clearly  shows  that  the  appellant  had  never  attempted  to  sell  his  thread 
in  New  York  as  the  thread  of  the  respondents. 

The  bill  further  alleges,  that  the  thread  manufactured  and  sold  by  the 
appellant  is  inferior  in  quality  to  the  genuine  **  Persian  Thread,"  and 
therefore  the  sale  of  the  real  article  of  the  respondents  is  injured  in  the 
market.  The  answer  expressly  denies  this :  and  how  the  Chancellor 
can  sustain  the  allegation  that  this  is  an  immaterial  fact,  I  am  at  a  loss 
to  discover.  The  complainants  expressly  claim  an  account  against  the 
appellant  for  all  the  profits  which  he  has  made  by  the  sale  of  his  fraud- 
ulent imitation  of  their  thread,  thereby  making  it  a  very  material  ques- 
tion in  settling  the  amount  of  damages  which  the  respondents  have  sus- 
tained whether  their  thread  is  any  better  than  the  thread  of  the  appeN 
lant. 

Upon  the  whole  case,  I  am  satisfied  that  the  decree  is  wrong,  and 
should  be  reversed.  If  the  respondents  can,  by  .proper  evidence,  bring 
their  case  within  the  rule  which  forbids  the  piracy  of  a  trade  mark,  they 
will  be  entitled  to  the  aid  of  the  Court  of  Chancery ;  but  upon  this  case 
as  made  by  the  bill  and  answer  merely,  I  think  they  must  fail. 

Decree  afiirmed,  with  costs. 
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Partsidoe  V.  Mbnck  and  others. 

In  a  lait  to  ref  train  the  me  of  trade  marki  alleged  to  be  simulated,  if  it  appear  thai 
the  marks  used  by  the  defendants,  though  resembling  the  complainant's  in  some 
respeets,  would  not  probably  deceive  the  ordinary  mass  of  purchasers,  paying  the 
attention  which  such  perwns  usually  do  in  bnyitag  the  article  in  question ;  an  in* 
junction  will  not  be  granted. 

An  imitation  is  colorable  and  will  be  enjoined,  which  leqnires  a  carefol  inspectioa» 
to  distinguish  its  marks  and  appearance,  from  those  of  the  manufacture  ■rr****^ 

In  these  cases,  the  question  is  not  whether  the  complainant  was  the  original  inven- 
tor or  proprietor  of  the  article  made  by  him  and  upon  which  he  now  puts  his 
trade  mark ;  nor  whether  the  article  made  and  sold  under  his  trade  mark  by  the 
defendant,  is  equal  to  his  own  in  quality  or  ralae.  But  the  court  proceeds  on  the 
groond,  that  the  complainant  has  a  ▼alnable  interest  in  the  good  will  of  his  trada 
or  business ;  and  having  appropriated  to  himself  a  particular  label,  sign  or  trade 
mark,  indicating  to  his  customers,  that  the  article  is  made  or  sold  by  him  or  by 
his  authority,  or  that  he  carries  on  business  at  a  particular  place ;  he  is  entitled 
to  prote<ftion  against  one  who  attempts  to  pirate  upon  the  good  will  of  his  friends 
or  customers  or  the  patrons  of  his  trade  or  business,  by  using  such  label,  sign  or 
trade  marks,  without  his  consent  or  authority. 

Where  the  case  is  one  of  doubt  in  respect  of  the  alleged  piracy,  the  court  shovld  not 
grant  or  retain  an  injunction  until  the  cause  is  heard  on  pleadings  and  pioofc,  or 
until  the  complainant  has  estaUished  his  right  by  an  action  at  law. 
Before  Vice-chancellor  Sandford,  Nov.  10,  11  ;  Dec.  4,  1846. 
Before  Chancellor  Walworth,  on  appeal,  Jany.  6 ;  Jany.  35, 1847. 

This  case  came  before  the  Vice-chancellor  of  the  first  circoit,  on  a 
motion  founded  upon  the  bill  and  answer,  to  disscdve  the  preliminarjr 
injunction  granted  by  an  injunction  master  on  filing  the  bill. 

It  appeared  by  the  bill,  that  one  A.  Golah,  who  formerly  resided  in 
the  city  of  New  York,  commenced  the  manufacture  of  a  certain  kind  of 
friction  matches,  usually  known  as  loco-foco  matches,  for  which  he  ac* 
quired  a  great  patronage.  His  matches  were  put  up  in  small  paper 
boxes,  usually  of  brown  paper,  made  with  a  cap  or  cover,  which  when 
placed  on  the  box  covered  about  a  third  of  its  length ;  and  his  trade 
marks  were  a  cut  representing  a  straw  bee-hive  surrounded  by  flowers 
and  foliage,  with  the  words  "  A.  Golsu's  Friction  Matches,"  above 
the  hive.  Both  the  cut  and  the  words  were  printed  on  a  label  which 
was  pasted  upon  the  front  of  each  box.  Under  the  bee-hive  was  in* 
sorted  on  the  label,  usuaUy  in  two  panels,  the  street  and  number  of  the 
manufactory,  and  between  what  streets  it  was  situated,  and  the  place, 
"  New  York,"  under  all. 

The  complainant  succeeded  Golsh  in  the  businessi  and  became  enti* 
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tied  to  ase  his  trade  marks,  and  had  continaed  to  mannfactiire  and  seU 
the  same  article  of  matches,  using  those  trade  marks,  and  sometimes  a 
label  somewhat  raried  from  the  one  described.     His  business  had  ex* 
tended,  so  that  large  quantities  of  his  matches  were  exported  to  the 
West  Indies,  Mexico  and  South  America.     The  bill  charged  that  the 
defendants  Menck  &  Backes  had  been  and  were  engaged  in  making 
friction  matches  for  sale  in  New  York,  purporting  to  be  the  Golsh 
matches.    It  set  forth  two  labels  as  being  used  by  the  defendants  upon* 
the  brown  paper  boxes  in  which  they  put  up  their  matches.    One  con- 
tained the  device  of  the  bee- hive  and  foliage,  over  which  were  printed 
the  words  "  Menck. dc  Backes'  Friction  Matches,  late  chemist  to  A« 
Golsh ;"  the  words  late  chemist,  being  in  caps  smaller  than  the  rest ; 
and  under  the  bee*hive,  were  printed  in  two  panels  the  number  and 
street  in  which  their  manufactories  were  situated,  and  under  all  the 
place,  ^'  New  York."    The  other  label  contained  a  better  executed  bee* 
hive,  with  flowers  and  foliage,  the  same  printed  words  under  it,  simi- 
larly arranged ;  and  oyer  it  the  words  "  Menck  dz;  Backbs,  Friction 
Matches    madb  by  J.  Backes  Late  Chemist  for  A.  GOLSH." 
The  words  "  A.  Golsh^'  being  much  larger  and  prominent  than  those 
above  them. 

The  bill  alleged  that  this  was  a  piratical  and  fraudulent  invasion  of 
the  complainant's  trade  marks,  and  had  greatly  injured  him  in  the  sale 
of  the  genuine  A.  Golsh  matches.  That  the  defendants  by  the  use  of 
their  labels,  intended  to  deceive  purchasers  of  matches,  and  lead  them 
to  buy  theirs,  supposing  them  to  be  the  genuine  article  which  was  known 
as  the  Grolsh  matches.  That  the  other  defendant,  Samanos,  advertised 
to  receive  orders  for  the  spurious  matches  at  his  store,  and  was  selling 
them  in  large  quantities,  in  behalf  of  himself  and  his  co-defendants. 
The  bill  prayed  for  an  injunction  against  the  further  manufacture  and  sale 
and  advertising  for  sale  by  the  defendants,  of  matches  so  put  up  and  la- 
belled, or  of  any  matches  with  the  word  '*  A.  Golsh"  and  a  bee-hive  la- 
belled  on  the  boxes. 

The  defendants  in  their  answer,  admitted  that  Golsh  established  the 
manufacture  and  sale  as  alleged,  and  that  the  complainant  succeeded  to 
his  business  and  used  his  trade  marks.  They  stated  that  both  Golsh 
and  the  complainant  had  at  times  used  other  and  different  marks.  They 
admitted  that  they  used  and  intended  to  use  the  label  lastly  above  de- 
scribed, on  their  boxes  of  matches  ;  but  denied  that  they  had  for  a  long 
time  before  filing  the  bill,  used  the  label  first  charged  upon  them  in 
the  bill,  or  ever  used  it  to  any  great  extent.     They  stated  that  the  de* 
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fendaot  Backes,  was  employed  by  Golsh  himeelf,  in  the  manufacture  of 
his  matchea,  and  that  GoUh  communicated  to  him  the  mode  and  mys« 
tery  of  the  manufacture  as  conducted  by  him  ;  and  they  apprized  the 
public  of  the  fact  by  the  words  on  their  label.  They  denied  the  piracy 
and  fraud  charged  in  the  bill,  and  aTerred  that  they  always  sold  tho 
matches  as  their  own  manufacture,  and  not  as  Golsh's,  or  the  complain- 
ant's, and  never  intended  to  have  piurchasers  so  believe.  That  their 
matches  were  made  in  the  same  mode  as  Golsh's,  and  were  better  thaa 
thope  made  by  the  complainant. 
The  motion  before  the  Vice-Chancelior,  was  argued  by, 

E.  H,  Owen  and  F,  B.  Cuttings  for  the  defendants  i  and 
A,  H,  Dana  and  C.  Edwards^  for  the  complainant. 

The  Vice- Chancellor. — My  views  of  the  law  relative  to  trade 
marks,  were  fully  stated  in  the  case  of  Coats  v.  Holbrooke  which  was  re- 
ferred to  on  the  argument,  and  they  remain  unchanged. 

In  this  case  the  question  arises  upon  a  motion  to  dissolve  the  injunc- 
tion, so  that  I  am  to  be  governed  as  to  the  facts,  by  the  statements  con- 
tained in  the  answer. 

Thus  it  appears  that  the  defendant  Backes,  was  formerly  a  chemist 
in  the  employ  of  A.  Golsh  ;  and  therefore  the  label  describing  him  as 
*'  late  chemist  for  A.  Golsh,**  is  true.  It  further  appears  that  the  boxes 
used  by  the  defendants,  when  the  top  or  cover  is  put  on,  exhibit  the 
whole  of  the  words  which  I  have  quoted ;  and  when  the  top  is  re- 
moved the  label  shows  the  additional  words  above  those  quoted,  **  Menck 
iL  Backes  Friction  Matches  made  by  J.  Backes,"  in  legible  capital  letters. 
Then  in  the  lower  compartments  of  the  label,  the  places  where  the  defends 
ants  make  and  sell  them  are  legibly  printed  and  are  different  from  those  on 
the  complainant's  label.  The  mark  of  the  bee-hive  is  a  strong  point  of 
resemblance  between  the  two  labels,  and  although  the  defendants  is 
upon  a  ground  so  black  and  so  entirely  filled  with  flowers  and  herbage,  as 
to  be  manifestly  distinguishable  on  a  comparison  with  the  complainant's 
label,  yet  if  the  case  stood  on  that  point  only,  I  should  think  the  imita- 
tion was  so  close  as  to  be  calculated  to  deceive  ordinary  purchasers. 

But  taking  the  whole  label  together,  as  it  appears  on  a  single  box  of 
matches  when  offered  for  sale,  the  resemblance  of  the  bee-hive  is  quali- 
fied by  the  distinct  t^rms  **  late  chemist  for  A.  Golsh ;"  so  that  the  arti- 
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cle  does  not  parport  to  emanate  either  from  A.  Golsh  or  from  his  sue* 
cessor. 

Now  although  the  court  will  hold  any  imitation  colorable,  which  re* 
4}uire8  a  careful  inspection  to  distinguish  its  marks  and  appearance  from 
those  of  the  manufacture  imitated  ;  it  is  certaioly  not  bound  to  interfere, 
where  ordinary  attention  will  enable  a  purchaser  to  discriminate.  It 
does  not  suffice  to  show  that  persons  incapaUe  of  reading  the  labels* 
night  be  deceired  by  the  resemblance.  It  must  appear  that  the  ordi* 
nary  mass  of  purchasers,  paying  that  attention  which  such  persons 
usually  do  in  buying  the  article  in  question,  would  probably  be  deceived. 

Tested  by  these  rules,  I  do  not  think  that  the  defendants  label  is  an 
unlawful  invasion  of  the  complainant's  trade  mark*  The  complainant's 
matches  are  sold  as  *'  A.  Golsh's."  The  defendants  are  sold  as  the 
manufacture  of  a  *'  late  chemist  for  A*  Golsh."  And  any  purchaser 
looking  for  the  "  A.  Golsh"  matches,  would  see  at  a  glance,  that  the 
defendants  article  was  not  his,  but  that  it  came  from  some  person,  lately 
bis  chemist.  Though  the  words  "  Late  Chemist  for,"  are  smaller  than 
the  words  "  A.  Golsh,"  on  the  defendants  label ;  they  are  perfectly 
plain  and  distinct,  and  printed  in  a  type  only  a  trifle  smaller  than  the 
capitab  used  in  our  recent  published  reports. 

The  use  of  the  bee-hive,  I  must  say,  leaves  a  shade  of  doubt  in  my 
mind,  but  it  is  not  sufficient  to  warrant  me  in  retaining  the  injunction  on 
the  case  as  disclosed  by  the  answer. 

The  injunction  jnust  be  dissolved. 


The  complainant  appealed  from  this  order  to  the  Chancellor,  and  the 
cause  was  argued  before  him  on  the  appeal,  by 

S*  ilf.  Woodruf  SLud  M.  T.  Reynolds^  for  the  appellant;  and 
Edward  San^ford,  for  the  respondent. 

The  Chancellor. — Since  the  decision  of  this  court  in  the  case  of 
Taylor  v.  CafpenUr,{ln  Chan.  Dec.  3,  1844,)  and  which  was  recently 
affirmed  by  the  Court  for  the  Correction  of  Errors,  there  is  no  doubt  of 
the  power  of  the  Court  of  Chanceiy  to  interfere  by  injanction  to  prevent 
the  pirating  of  trade  marks.  The  question  in  such  cases  is  not  whether 
the  complainant  was  the  original  inventor  or  proprietor  of  the  article 
made  by  him,  and  upon  which  he  now  puts  his  trade  mark,  or  whether 
the  article  made  and  sold  by  the  defendant  under  the  complainants  trade 

Vol.  U-  79 


686  CASES  IN  CHANCERY. 


Coats  T.  Holbioolt— Partridge  ▼.  Menek. 


tttrk,  is  an  article  of  the  eame  quality  or  v«liie«  Bqt  the  eonrt  pto* 
ceeda  upon  the  ground  that  the  complainant  has  a  raluable  interest  in 
-the  good  will  of  his  trade  or  bnsinees.  And  that  haring  ai^ropriated 
to  himself  a  particnlar  label,  or  sign,  or  trade  mark,  indicating  to  those 
who  wish  to  giTe  him  their  patronage,  that  the  article  is  manufactnfed 
or  sold  by  him,  or  bj  his  authority,  or  that  he  carries  on  business  at  ^ 
-particular  place,  he  is  entitled  to  protection  against  a  defendant  who  at. 
tempts  to  pirate  upon  the  good  will  of  the  complainant's  friends  or  cus- 
tomers or  the  patrons  of  his  trade  or  business,  by  sailing  under  hie  flag 
without  his  authority  or  consent. 

In  many  cases  it  may  be  difficult  to  determine  whether  the  complain* 
ant*s  trade  mark  has  been  actually  pirated  in  such  a  manner  as  to  be 
likely  to  deceire  and  impose  upon  his  customers,  or  the  paitons  of  his 
manufactures  or  business,  and  in  cases  of  doubt,  the  court  should  nol 
grant  or  retain  an  injunction  until  the  cause  is  heard  upon  pleadiogs 
and  proofs,  or  until  the  complainant  has  established  his  right  by  sa 
action  at  law.  But  if  the  court  sees  that  the  complainant's  trade  marks 
are  simulated  in  such  a  manner  as  probably  to  deceire  his  customers  or 
the  patrons  of  his  trade  or  business,  the  piracy  should  be  checked  at 
once  by  injunction* 

In  this  case  I  am  not  satisfied  that  the  label  used  by  the  defendants 
^ill  probably  hare  the  effect  to  deceive  and  impose  upon  those  who 
are  in  the  habit  of  buying  and  using  the  matches  made  and  sold  by  the 
complainant,  by  inducing  them  to  believe  they  are  of  his  manulactiire. 
I  do  not  find  it  distinctly  chajrged  in  the  complainant's  bill,  that  he 
had  been  in  the  use  of  his  second  label  before  Menck  Sl  Backes  assum- 
ed  the  use  of  their  label.     But  eren  if  there  was  such  a  charge,  there  is 
about  as  much  difference  between  that  label  and  the  one  now  used  by 
the  defendants,  as  there  is  between  theirs  and  the  complainant's  first 
label  which  was  originally  used  by  Golsh,  except  as  to  the  form  and 
appearance  of  the  bee-hive.     One  difference  between  the  original  or 
Golsh  label  and  the  label  of  the  defendants  is,  that  all  the  printed  words 
and  figures  on  the  Golsh  label  are  in  black  letters  upon  a  white  ground, 
while  those  on  the  defendants  label  are  in  white  letters  upon  a  Mack 
ground.     The  Golsh  label  is  also  shorter  than  the  defendants ;  only 
reaching  upwards  upon  the  box  to  the  bottom  of  the  cover  and  leaving 
the  whole  printed  part  of  the  label  above  the  bee-hive  containing  the 
words  •"  A.  GOLSH'S  Friction  MATCHES  "  distinctly  visible  betow 
the  cover  of  the  box,  while  the  printing  on  the  defendants  labels  runs 
np  under  the  cover  of  the  boxes,  leaving  nothing  visible  above  the  bee- 
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bive,  •zcept  tke  printed  words  *^  Latk  Chbviit  90r  A.  Golsh  ;"  Mid 
the  iiamee  of  the  streets  and  avenues  and  the  nambers  of  the  building 
at  which  the  matches  are  made,  at  the  bottom  of  these  two  labels  are  en- 
tirely different.  So  that  without  wraoving  the  corers  from  the  boxes, 
the  words  upon  the  two  labels  strike  the  eye  at  once  as  being  very  dis« 
similar.  And  if  the  covers  are  removed  for  the  purpose  of  seeing  the 
parts  of  the  labels  which  are  under  them,  or  to  look  at  the  matches, 
nothing  will  be  found  on  the  Golsh  label  concealed  by  the  cover  of  the 
box ;  but  upon  the  upper  part  of  the  defendants  label  will  be  found  the 
words  "  Menck  ic  Backes  Friction  Matches,  made  by  J.  Baches,** 
printed  in  small  caps.  The  bee-hive  upon  the  Golsh  label  is  so  badly 
made  that  it  is  necessary  to  look  at  the  cut  some  time  to  discover  what 
it  was  intended  for ;  but  that  upon  the  defendants  label  is  tin  eleganily 
constructed  device,  which  no  one  who  had  seen  an  old  fashioned  straw 
bee*hive  in  the  days  of  his  boyhood,  could  for  a  moment  suppose  was 
intended  to  represent  anything  else.  Indeed  the  difference  in  ap- 
pearance between  these  two  labels  is  so  great  even  while  the  covers 
remain  upon  the  boxes,  that  it  is  hardly  possible  to  suppose  a  person 
who  had  been  in  the  habit  of  buying  and  using  boxes  of  matches  with 
the  Gobh  label,  would  suppose  those  with  the  defendants  label  were 
the  same  article,  from  the  resemblance  between  the  two  labels. 

It  is  not  necessary  that  I  should  notice  all  the  differences  in  appear- 
ance between  the  defendants  label  and  the  second  label  of  the  com- 
plainant. It  is  sufficient  to  say  that  the  word  GOLSH  does  not  appear 
upon  the  complainant's  second  label  below  the  cover  of  the  box ;  and 
that  the  only  words  upon  that  label  below  such  cover  and  above  the 
bee-hive,  are  "  MATCHES  without  sulphur."  But  neither  of  those 
words  appear  upon  the  defendants  label  below  the  cover,  and  the  two 
last  words  are  not  to  be  found  on  any  part  of  their  label.  The  only 
real  resemblance  between  the  complainant's  second  label  and  the  de- 
fendant's label,  either  with  or  without  removing  the  covers  from  the 
boxes,  ate  the  bee^hives  and  the  black  ground  upon  which  the  words 
and  figures  of  the  labels  appear. 

The  Yice-Chancellor  was  therefore  right  in  refusing  to  retain  the  in- 
junction.   And  the  order  appealed  from  must  be  affirmed  with  costs. 


While  this  note  was  going  through  the  press,  the  author  received  tho 
report  of  a  c«te  decided  by  Lord  Cottenhaniy  (who  it  sgain  ChaaceQor 
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of  England,)  on  the  11th  of  December,  1846,  in  which  the  application 
was  to  restrain  an  alleged  fraudulent  imitation  of  an  almanack  published 
by  the  complainant.     The  brevity  of  the  report  induces  the  author  to 

publish  it  entire. 


COURT  OF  CHANCERY,  Die,  11,  1846, 
Spottuwoode  v.  Clark* 

On  a  bill  filed  to  restrain  the  defendant  from  selling  a  work  alleged  to  bo  a  fraodn- 
lent  imitation  of  the  complainant's  poblication  ;  held,  it  not  being  entirelj  clear 
that  the  complainant  had  a  legal  tiffikt ;  and  the  defendant  nndartaking  to  kaep 
an  aceonnt ;  that  the  injonctioa  ought  not  to  be  retained.  (10  London  JntMt  Rap. 
1043.) 

The  plaintiff  in  this  case  was  the  owner  of  a  publication  called  "  The 
Pictoiial  Almanack,*^  for  1847,  the  price  of  which  was  6d. ;  the  de- 
fendant of  one  called  **  Old  Moore's  Family  Pictorial  Almanack,**  for 
the  same  year,  the  price  of  which  was  3i.     The  plaintiff  alleged  that 
the  defendant's  work  was  a  piracy  on  his  publication,  and  filed  a  bill 
accordingly  for  an  injunction.     With  regard  to  the  substance  and  in- 
ternal portion  of  the  two  works,  there  was  little  or  no  resemblance  ;  but 
the  covers  were,  to  a  certain  extent,  similar,  both  being  decorated  with 
a  pictorial  representation  of  the  Observatory  at  Greenwich,  and  in  the 
title,  as  printed  on  the  cover^  making  use  of  nearly  the  same  expres'* 
sions.     The  plaintiff  alleged  that  this  imitation  was  intentional,  and 
done  with  a  view  to  deceive  the  public,  and  to  injure  him,  the  plaintiA 
This  was  denied  by  the  defendant.    The  Vice-Chancellor  of  England 
granted  an  injunction  ex  parte,  to  restrain  the  defendant  "  from  selling 
any  almanacks  bound  in  paper  wrappers  or  covers,  or  other  wrappers 
or  covers  with  the  title  '  Pictorial  Almanack'  printed  thereon,  or  having 
any  other  title  printed  thereon,  so  as,  by  colorable  representation  or 
otherwise,  to  represent  the  almanacks  printed  and  sold  by  the  de- 
fendant to  be  the  same  as  those  printed  and  sold  by  the  plaintiff  for  the 
year  1 847."     An  application  to  dissolve  this  injunction  having  been  re- 
fused by  the  Yice-Clu^ncellor,  the  case  now  came,  by  way  of  appeal^ 
before  the  Lord  Chancellor. 

Sttiart  and  Moore,  for  the  defendant,  the  appealing  party* 

-  Anderdon  and  HdlUu,  for  the  plaintiff,  in  support  of  the  decision  of 

the  Yice-Chancellor. 
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Id  the  coarse  of  the  argument,  the  following  cases  were  cited  :-*Jfi^ 
UngtOH  V.  Fax,  (3  Mylne  <&  C.  338  ;)  BramweU  r.  Haleomh,  (id.  737  ;) 
KnoU  r.  Morgan,  (2  Keen,  213  ;)  G<mt  v.  Aleploglu,  cited  in  a  note  to 
Peny  v.  Truefitt,  (6  Beay.  69 :)  Croft  r.  Day,  (7  Beav.  84 ) 

The  Lord  Chancellor,  (without  calling  for  a  reply.)— 'These  cases 
depend  so  much  on  their  own  circumstances,  that  all  that  the  court  can 
do  is  to  lay  down  principles  under  which  such  cases  may  fall.  I  hare 
before  this  had  occasion  to  express  an  opinion,  that,  unless  the  case  be 
rery  clear,  it  is  the  duty  of  the  court  to  see  that  the  legal  right  is  ascer« 
tained,  before  it  exercises  its  equitable  jurisdiction.  For  this  there  are 
good  reasons :  the  title  to  relief  depends  on  a  legal  right,  and  the  court 
only  exercises  its  jurisdiction  on  the  ground  that  that  legal  right  is  es- 
tablished* One  objection  to  granting  an  injunction  in  the  first  instance 
is,  that  it  promotes  after*litigation :  the  order  either  grants  an  injunc* 
tion,  and  compels  the  plaintiff  to  bring  his  action,  or  suspends  the  in- 
junction, with  liberty  to  the  plaintiff  to  bring  an  action.  If  you  compel 
him  to  go  to  a  court  of  law,  you  promote  litigation,  and  this  course  is 
forced  upon  parties  at  a  time  when  their  feelings  are  deeply  en- 
gaged in  prosecuting  their  imaginary  rights.  There  is  also  another 
objection,  which  is,  that  the  court  expresses  a  strong  opinion,  (and 
it  ought  to  be  a  strong  opinion,)  and  then  sends  the  right  to  be  tried :  1 
think  it  better  that  the  court  should  abstain  from  expressing  such  an 
opinion.  But,  after  all,  the  chief  objection  is,  that  the  court  runs  the 
risk  of  doing  the  greatest  possible  injustice.  Consider  what  would  be 
the  result  in  the  present  case.  If  this  publication  is  not  permitted  to 
be  issued  within  the  next  month,  the  principal  sale  will  be  lost.  This 
is  clear — ^it  is  an  almanack  for  1847 ;  and  therefore,  to  restrain  the  de- 
fendant till,  perhaps  after  the  spring  assizes,  what  use  would  it  then  be 
to  him  if  he  was  found  to  be  in  the  right.  You  would  take  money  out 
of  his  pocket,  and  give  it  to  nobody,  and  at  the  same  time  a  great  and 
irremediable  injustice  might  be  committed.  If,  on  the  other  hand,  the 
injunction  is  suspended,  the  defendant  may  make  profits ;  but  if  he  is 
in  the  wrong,  they  will  not  be  for  himself,  but  fcnr  the  plaintiff.  Unless, 
then,  the  case  is  so  clear,  that  there  can  be  no  reasonable  doubt  with 
regard  to  the  legal  right,  it  is  better  that  the  court  should  not  exercise 
its  equitable  jurisdiction  till  the  legal  right  is  ascertained.  As  to  the 
particular  facts  of  this  case :  first,  I  throw  out  of  consideration  all  that 
has  been  said  about  trade  marks,  as  instanced  in  the  cases  of  the  arti- 
cles of  steel  and  blacking.    With  regard  to  steel,  it  can  only  be  judged 
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by  external  and  well  known  marks ;  and,  therefore,  to  impress  marks  of 
the  same  kind,  is  to  practice  a  deception  on  the  public,  and  is  conee- 
qaently  a  fraud.  So,  also,  in  the  case  of  blacking  and  other  articles* 
where  the  eye  does  not  aid  the  purchaser,  and  the  mark  is  the  only  tesi 
that  can  be  applied.  In  the  present  instance,  if  anybody  is  deceived, 
h  is  not  by  the  eye,  for  anything  more  different  than  the  two  articles  in 
question  can  hardly  be  conceived.  The  substance— -the  internal  per* 
tfon-^s  not  alluded  to.  If,  however,  the  parties  separately  sat  down 
down  to  invent  a  wrapper,  there  is  certainly  a  remarkable  cdinci* 
dence  in  what  they  have  produced.  Both  covers  represent  a  por- 
tion  of  Greenwich  Observatory,  and  profess  the  work  to  be  for  all 
sorts  of  persons.  It  is  difficult  to  believe  that  this  is  all  accidental ; 
but  if  it  is  a  fraud,  it  is  the  most  clumsy  fraud  that  ever  I  saw,  for  it  could 
deceive  no  one.  I  only  refer  to  this,  in  order  to  show  that  I  amncM  so 
Satisfied  that  the  plaintiff  has  a  legal  right,  that  I  will  restrain  the  de* 
fondant  till  he  (the  plaintiff)  establishes  his  legal  right.  The  case, 
therefore,  falls  under  the  principle  on  which,  in  other  cases,  I  have  be* 
fore  acted ;  and  I  shall  dissolve  the  injunction,  the  defendant  underta- 
king to  keep  an  account ;  with  liberty  for  the  plaintiff  to  bring  an  action. 


GoooHUE  and  others  v.  Berrien. 

Where  the  witness  awom  by  a  commissioner  of  deeds,  to  identify  the  grantor  ia  a 
conveyance,  on  the  tatter's  appearing  to  acknowledge  the  ezecntion  of  each  eon- 
yeyanee,  is  the  grantee  therein,  or  otherwise  interested  in  sustaining  its  exeen- 
tion ;  the  certificate  of  the  officer  of  its  due  acknowledgment,  fnrniiheB  no  proof 
of  its  execution. 

A  subscribing  witness  testified  to  his  own  signature  to  a  mortgage,  and  that  it  was 
sigped  and  acknowledged  by  a  person  who  was  introduced  to  him.  as  the  mortga- 
gor. Another  witness  identified  the  signature  thus  made,  as  that  of  the  mortga- 
gor.   Held,  that  the  mortgage  was  sufficiently  proved. 

A  mortgage,  attested  by  a  witness  who  was  previously  unacquainted  with  tho 
grantor,  is  not  an  unattested  conveyance  within  the  meaning  of  1  R.  S.  738,  $ 
137. 

A  mortgage  was  ezacnted  to  secure  sundry  liabiUties  incurred  for  the  accommoda- 
tion of  the  mortgagor.  It  recited  the  execution  of  his  bond  of  the  same  dato  and 
tenor  with  the  mortgage,  but  no  such  bond  was  ever  delivered.  The  moitgago 
was  nevertheless  held  to  be  valid. 

The  mortgagee's  claims  which  arose  after  the  docketing  of  a  subsequent  judgment 
Migt&mi  the  moitffagor,  will  bo  postponed  to  the  judgment 

Wboio  such  a  mortgage  was  given  upon  leaaeholds  and  hoosohoU  ftmitoxo^  bnl 
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WM  aot  filed  pamftnt  to  the  act  of  1833,  till  mtoii  moDtht  after  it  waa  giTeiii 
waa  neyer  renewed  according^  to  that  act,  and  there  never  waa  any  change  m 
the  poaseaiion  of  the  funiitore  ;  it  waa  held,  that  the  entire  mortgage  waa  fraudu- 
lent  and  Toid  aa  againat  creditors,  although  aa  to  the  leaaeboldi  there  waa  a 
change  of  poeaeanon. 

The  caae  of  Darling  t.  Rogert^  (23  Wend.  488,)  commented  mpoa.  It  doea  not 
anetaia  an  aaaignment  in  part,  where  there  ia  a  corrupt  intent  apparent  aa  to  iome 
other  part  of  the  inatmment  or  of  the  property  therein  contained ;  bat  holds  thai 
if  it  contain  a  trust  unauthorized  by  law,  inserted  without  any  corrupt  motive, 
such  trust  is  not  eyidenca  of  fraud,  and  therefore  doea  not  avoid  the  other  por« 
tiona  of  the  instrument 

Neither  a  han^fide  debt  nor  an  actual  acvanoe  of  maney,  will  sustain  a  aaourity  is* 
footed  with  fraud. 
April  8,  9 ;  August  5, 1845. 

This  case  came  before  the  court,  on  exceptions  taken  by  Jona- 
than Goodhue  &>  Co.,  to  the  report  of  a  master,  on  the  claims 
to  a  surplus  arising  upon  the  sale  of  mortgaged  premises,  under 
a  decree  in  the  suit  of  John  L.  H.  McCracken,  against  Charles 
Wollen  and  others. 

The  surplus  was  claimed  by  Daniel  Berrien  by  virtue  of  a 
junior  mortgage  dated  September  13, 1837 ;  executed  to  him  by 
Wollen,  to  secure  notes,  drafts,  d&c,  signed  for  Wollen's  accom- 
modation. Goodhue  &  Co.  insisting  that  this  mortgage  was 
fraudulent  as  against  the  creditors  of  Wollen,  claimed  the  sui^ 
plus  by  virtue  of  a  judgment  in  their  favor  against  Wollen,  which 
was  docketed  April  26, 1840. 

The  master  held  Berrien's  mortgage  to  be  the  prior  lien,  and 
that  he  was  entitled  to  receive  the  whole  surplus. 

The  facts  appearing  before  the  master  so  far  as  they  are  mate- 
rial to  the  points  decided,  are  as  follows. 
•  Berrien's  mortgage  included  WoUen's  household  furniture  sit- 
uated in  the  dwelling  he  then  occupied,  besides  certain  leases  or 
terms  of  years ;  from  one  of  which  the  surplus  in  question  arose. 
The  mortgage  recited  that  it  was  given  to  secure  a  bond  of  the 
same  date  and  tenor  executed  by  Wollen  to  Berrien ;  but  n6 
bond  was  produced,  and  it  appeared  by  Berrien's  examination, 
that  he  never  had  any  bond. 

The  mortgage  purported  to  have  been  acknowledged  by  WoUea 
before  a  commissioner  of  deeds,  in  whose  certificate  it  was  stated 
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that  the  identity  of  the  grantor  was  proved  to  the  officer's  aatis- 
faction  by  the  oath  of  Daniel  Berrien. 

At  a  subsequent  stage,  the  execution  of  the  mortgage  was  fur* 
ther  proved,  by  the  testimony  of  the  subscribing  witness,  (who 
was  (he  before  named  commissioner,)  and  by  proof  of  tlie  hand- 
writing of  the  grantor.  It  appeared  that  the  mortgage  was  not 
filed  in  the  office  of  the  register  of  deeds,  until  April  13th,  1838 ; 
and  was  never  renewed  subsequently,  by  filing  a  copy.  By  the 
terms  of  the  mortgage,  Wollen  was  to  pay  all  existing  liabilities 
of  Berrien  and  all  renewals  thereof,  and  indemnify  him  against 
all  others,  for  three  years.  The  proofs  established  that  the  lia- 
bilities of  Berrien  secured  by  the  mortgage,  remaining  unpaid,  and 
which  bad  accrued  prior  to  the  entry  of  Goodhue  &  Co.'s  judg- 
ment, considerably  exceeded  the  amount  of  the  surplus  in  ques- 
tion. 

Berrien  never  took  possession  of  any  part  of  the  movable  pro* 
perty ;  some  of  it  was  shown  to  have  been  in  WoUen's  possession 
as  late  as  1841  and  1842 ;  and  Wollen  had  controlled  and  disposed 
of  the  residue.  There  was  no  objection  made  to  the  validity  of  the 
mortgage  in  respect  of  the  possession  of  the  leaseholds,  and  it  ap- 
peared that  Berrien  took  possession  of  the  same  about  the  time 
the  mortgi^  was  executed.  Goodhue  &  Co.  were  creditors  of 
Wollen,  prior  to  the  date  of  the  mortgage. 

/.  A.  Manning  and  C.  Edwards^  for  Goodhue  &  Co. 


8*  H.  Thayer  and  J.  T.  Brady ^  for  Berrien. 

The  Assistant  Yice-Chancellor. — ^If  it  were  clear  that 
the  identifying  witness  before  the  commissioner  who  took  the 
acknowledgment  of  WoUen's  mortgage  to  Daniel  Berrien,  was  the 
mortgagee  himself,  the  acknowledgment  would  be  defective,  and 
would  furnish  no  proof  of  the  execution  of  the  instrument 

Although  the  testimony  as  to  identity  is  for  the  satisfaction  d* 
the  officer,  yet  his  decision  founded  upon  such  testimony,  to  the 
effect  that  he  is  satisfied  of  the  identity  of  the  person  making  the 
acknowledgment,  becomes  by  the-statute  as  strong  frima  fad€ 
evidence  of  the  due  execution  of  the  instrument,  as  his  certificate 
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of  the  acknowledgment  when  he  knows  the  party  making  it. 
And  it  cannot  be  tolerated  that  he  should  reiy  for  proof  of  such 
identity  upon  the  grantee  in  the  deed,  the  execution  of  which  is 
to  be  established  by  such  proof.  The  grantee  would  not  be  com* 
petent  in  any  court,  to  testify  upon  the  question,  if  it  became  im- 
portant to  establish' the  identity ;  and  the  danger  of  frauds  in  the 
execution  and  recording  of  false  deeds  and  securities  would  be 
even  greater  than  it  now  is,  if  such  a  practice  on  the  part  of  com- 
missioners of  deeds,  were  to  be  sustained  by  our  courts. 

It  appears  however,  that  there  were  two  Daniel  Berrien's,  one 
of  whom  was  distinguished  as  D.  Berrien,  Jun. ;  and  as  the  word 
Junior  forms  no  part  of  the  name,  {Padget  v.  Lawrence^  10 
Paige,  170,)  it  is  doubtful  whether  the  court  ought  not  to  pre* 
sume  that  the  commissioner  took  the  testimony  of  D.  Berrien,  Jun., 
for  the  purpose  of  identifying  the  mortgagor. 

It  is  unnecessary  to  decide  this,  because  the  execution  of  the 
mortgage  was  sufficiently  proved  before  the  master,  independent 
of  the  commissioner's  certificate. 

The  subscribing  witness  testified  to  his  own  signature,  and  that 
the  mortgage  was  signed  and  acknowledged  by  a  person  who 
was  introduced  to  him  as  C.  Wollen ;  and  the  testimony  of  J.  L. 
Berrien  identifies  the  signature  thus  made  as  that  of  C.  Wollen. 
^  This  was  a  competent  mode  of  proving  the  execution  of  the  mort- 
gage, and  sufficient  if  uncontradicted. 

The  mortgage  was  not  an  unattested  conveyance  within  the 
meaning  of  the  section  of  the  revised  statutes  cited  by  the  com- 
plainants counsel.  (1  R.  S.  738,  §  137.)  The  object  of  the  stat- 
ute is  to  prevent  the  antedating  of  conveyances ;  and  this  is  ef- 
fected equally  as  well  by  the  attestation  of  one  who  was  previously 
a  stranger  to  the  grantor,  as  by  that  of  one  to  whom  he  was  well 
known. 

It  is  next  objected,  that  as  the  bond  recited  in  the  mortgage 
was  never  delivered  to  Berrien,  the  mortgage  was  not  valid  in 
its  inception,  and  never  had  a  legal  existence.  That  there  is  no 
moitgage  debt  to  sustain  the  mortgage.  For  the  fact,  reference 
is  had  to'D.  Berrien's  affidavit  before  the  master;  and  the  same 
testimony  shows  in  efiect,  that  there  never  was  any  bond  execu- 
ted to  him.    The  recital  in  the  mortgage,  mentioning  a  cotem* 
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porary  bond  of  the  same  date  and  tenor,  is  theiefoTe  erroneoua* 
The  mortgage  was  nevertheless  deliTered,  and  it  aimed  to  secmre 
liabilities  which  were  in  no  manner  dependent  npon  the  bond  le- 
citedy  or  upon  any  bond. 

It  does  not  follow  that  there  was  no  debt  secured  by  the  mort- 
gage, because  there  was  no  bond.  The  delivery  up  of  a  bond 
given  with  a  mortgage,  is  evidence  to  show  a  discharge  of  the 
mortgage  debt ;  but  it  does  not  show  that  no  mortgage  debt  ever 
existed.  There  is  testimony  here  from  which  to  infer  that  the 
bond  was  delivered  up^  and  the  cases  cited  on  that  subject,  are 
not  applicable. 

I  will  notice  one  other  objection  before  proceeding  to  the  maia 
point  in  the  case,  which  is,  that  there  was  no  agreement  for  fa* 
tnre  advances  expressed  in  the  mortgage. 

As  to  this,  I  think  every  claim  brought  forward  by  BerrieDi 
falls  within  the  literal  terms  of  the  condition  of  the  mortgage. 

I  agree  with  Goodhue  6c  Co.'s  counsel,  that  the  claims  of  Ber* 
rien  which  arose  after  the  docketing  of  their  judgment,  cannot  take 
precedence  of  the  lien  of  the  judgment  (See  Lansing  [v.  Wood- 
worthy  2  N.  Y.  Legal  Observer,  250  \{a)  Craig  v.  Chraham  ^ 
Tapping  before  Assist.  Yice-Chancellor,  August  17, 1844.(6)) 

The  most  important  objection  to  Berrien's  mortgage  is,  that  it 
was  fraudulent  and  void  as  against  the  creditors  of  WoUen. 

It  contained  various  leaseholds;  and  also  divers  articles  of 
household  furniture,  set  forth  in  a  schedule  and  valued  at  $666. 

The  mortgage  was  dated  and  acknowledged  on  the  13th  of 
September,  1837,  but  no  copy  of  it  was  filed  in  the  register's  of- 
fice pursuant  to  the  act  of  1833  relative  to  mortgages  on  personal 
property,  until  April  13th,  1 838.  It  was  never  renewed  after  that 
period,  as  is  required  by  that  statute.  It  was  thus  distinctly 
fraudulent  by  the  positive  enactment  of  the  act  of  1833,  so  far  as 
it  was  a  mortgage  of  chattels. 

Again,  not  an  article  of  this  personal  property  was  ever  taken 
into  the  possession  of  the  mortgagee.  The  mortgage  was  paya- 
ble at  all  events  in  three  years ;  yet  a  year  or  two  after  that  term 


{a)  Beported  Vol  I.,  pmgo  43.  <^)  Now  reportod,  ante,  p.  78. 
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expired,  some  of  the  property  remained  in  Wollen's  possession. 
All  of  it  was  left  with  him,  and  continued  in  his  possession  until 
he  made  away  with  it,  or  it  was  otherwise  dissipated.  The  stat- 
ute declares  that  these  circumstances  shall  be  presumptive  eyi* 
denceof  fraud,  and  unless  rebutted  they  are  conclusive. 

No  reason  has  been  ol&red  in  proof  for  suflbring  the  chattels  to 
remain  in  the  possession  of  the  mortgagor.  And  for  this  cause 
therefore,  the  mortgage  must  be  deemed  fraudulent  and  void  as 
to  such  chattels. 

The  case  of  Darling  v.  Rogers  ^  Sagorf/^  22  Wend.  483, 
(S.  C.  7  Paige,  272,)  was  cited  to  show  that  a  conveyance  fraudu- 
lent in  part,  might  be  sustained  as  to  another  portion  of  it ;  and  it 
was  urged  that  the  mortgage  was  valid  as  to  the  chattels  real 
which  were  embraced  in  it,  even  if  it  were  void  as  to  the  chattels 
persona). 

In  the  case  cited,  there  was  a  provision  for  the  trustees,  in  an 
assignment  for  the  benefit  of  creditors,  to  mortgage  real  estate. 
This  trust  was  unauthorized  by  the  revised  statutes,  and  there- 
fore void.  The  assignment  contained  several  valid  tnists,  and 
was  in  other  respects  unexceptionable ;  and  the  court  of  last  re- 
sort, reversing  the  Chancellor  as  to  the  real  estate,  held  that  the 
provision  being  merely  in  contravention  of  a  statute  regulating 
estates  in  land  and  inserted  without  any  corrupt  motive  or  intent, 
did  not  taint  with  fraud  the  residue  of  the  trusts,  in  the  instru- 
ment in  which  it  was  found.    (And  see  8  Paige,  119,  120.) 

The  case  is  clearly  distinguishable  from  the  one  before  me. 
It  appears  that  this  mortgage  was  made  with  an  intent  to  de- 
fraud creditors.  Such  intent  is  fastened  upon  it,  not  merely  by 
the  statutes  which  I  have  mentioned,  but  by  the  rule  of  the  com** 
mon  law  of  which  the  statutes  against  fraudulent  sales  and  con- 
veyances were  declaratory. 

True  the  evidence  of  this  intent  is  derived  from  the  personal 
property  exclusively,  but  in  the  eye  of  the  law,  it  is  a  corrupt  and 
fraudulent  motive  which  influenced  the  act ;  and  no  one  can 
imagine  that  any  other  or  different  motive  dictated  the  insertion 
of  the  leasehold  property  in  the  mortgage,  from  that  which  is 
proved  to  have  existed  in  regard  to  the  personalty. 

I  cannot  relieve  any  part  of  the  instrument  from  the  taint  of 
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fraud  which  is  proved  to  pervade  it  in  reference  to  the  personal 
property. 

There  is  in  addition,  some  positive  evidence  of  the  existence  of 
the  intent  which  the  law  deduces  from  the  circumstances  already 
considered. 

Berrien  testified  before  the  master,  that  he  did  not  take  posses- 
sion of  the  furniture,  because  the  mortgage  was  a  friendly  act, 
and  he  took  it  for  nothing  more  than  to  keep  the  goods  out  of 
unfriendly  hands.  Farther  on,  it  appears  that  Berrien's  lan- 
guage in  testifying,  was,  that  the  furniture  was  put  into  the  mort- 
gage as  a  cover. 

Such  being  the  testimony,  and  the  inference  of  law  upon  the 
facts  shown,  the  validity  of  Berrien's  claims  cannot  sustain  his 
security.  Assuming  them  to  be  all  that  is  claimed  for  them,  (and 
the  proofs  sustain  most,  if  not  all,)  the  fraudulent  intent  saps 
the  foundation  of  his  mortgage.  No  bona  fide  debt  or  actual  ad- 
vance of  money,  will  sustain  a  security  thus  infected. 

The  exceptions  to  the  master's  report  are  allowed,  so  far  as  to 
declare  the  mortgage  fraudulent,  and  that  Goodhue  &,  Co.  are 
entitled  to  the  surplus  money.  They  must  also  recover  their 
costs  of  the  litigation  before  the  master  and  the  proceedings  there, 
except  such  as  were  necessary  to  establish  Goodhue  &  Co.'8  claim 
to  the  surplus  as  judgment  creditors. 

Neither  party  is  to  have  costs  against  the  other  on  the  excep- 
tions and  the  hearing  thereon. 


Newcomb,  Administrator,  (kc.  v.  The  Trustees  op  St.  Pe- 
ters Church  and  others. 

Where  a  church  claimiDg  two  legacies,  as  to  which  the  execators  entertained  doubt, 
received  the  same  from  the  executors,  aod  executed  to  them  a  bond  and  mort- 
gage for  the  amount,  payable  in  three  years ;  but  which  were  given  solely  for 
their  indemnity :  it  was  held,  after  the  lapse  of  twenty-six  yeara,  that  the  residu- 
ary legatees  could  not  enforce  the  mortgage,  although  the  church  was  not  enti- 
tled to  receive  the  legacies  so  paid  by  the  executors. 

The  mortgage  created  no  trust  or  confidence  between  the  church  and  the  residaary 
legatees  ;  and  the  presumption  from  lapse  of  time,  that  it  was  paid  or  satisfied ; 
is  conclusive. 


NEW  YORK— AUGUST,  1845.  637 


Neweomb  t.  St.  Peten  Church. 


A  bequest  to  the  free  mhool  of  a  charoh,  the  interest  of  which  was  to  be  appropria- 
ted by  the  tnistees  of  the  charch  for  the  use  of  the  school  forever,  and  if  the  school 
should  not  continae,  then  for  the  use  of  the  church  ;  was  held  to  be  a  yalid 
legacy. 
Where  a  testator  bequeathed  the  dividends  of  twenty  shares  of  bank  stock,  and  it 
appeared  that  he  had  such  shares  at  the  date  of  his  will  and  afterwards  bought 
eighty  shares  more ;  but  sold  the  whole  so  that  he  had  no  such  bank  stock  at  his 
death ;  the  legacy  was  held  to  be  adeemed. 
K.  by  h'ls  will,  gave  two  legacies  to  a  church,  one  of  which  was  valid,  and  the  other 
being  specific  was  adeemed.    He  gave  all  his  residuary  property  to  two  sisters, 
who  resided  in  Ireland  and  who  never  visited  this  country.    The  executors,  with- 
out fraud  or  collusion,  in  1819  paid  both  legacies  to  the  church  and  took  from  the 
church  a  bond  and  mortgage  for  their  indemnity.     lu  1817,  M.  one  of  the  sisters, 
filed  a  bill  here  against  the  executors  for  an  account ;  and  an  account  was  taken 
by  a  master  in  1832,  pursuant  to  a  decree.    The  payments  to  the  church  ap- 
peared in  the  executors  accounts,  and  were  allowed  to  them  by  the  master.    The 
master  reported  the  sum  due  to  B.  the  other  sister,  as  well  as  to  M.,  and  the  decree 
directed  payment  to  them  respectively ;  although  B.  was  not  represented  in  the 
suit.    It  also  directed  the  executors  to  sell  the  real  estate  whenever  required  by 
B.  and  M.,  and  to  pay  them  the  proceeds.    M.  received  the  amount  decreed  to 
her.    In  1833  B.  and  her  husband  filed  a  bill  here  against  the  surviving  executor 
for  an  account ;  which  suit  was  continued  by  B.'s  administrators ;  and  in  which  a 
decree  for  an  account  was  made  ;  restricted  to  the  basis  of  the  account  taken  in 
M.'s  suit  in  1823.    The  master  reported  in  B.'s  suit,  and  in  Feb.  1835  a  decree 
was  made  in  favor  of  her  administrators,  and  also  in  favor  of  M.'s  administrator, 
who  had  come  in  before  the  master.    In  1835,  B-'s  administrators  filed  a  bill  to 
compel  payment  of  the  sum  decreed  to  B.  in  M.'s  suit  in  1822  ;  and  the  suit  was 
settled  on  payment  being  made.    In  1834,  the  heirs  and  legal  representatives  of 
B.  and  M.  filed  their  bill  against  the  surviving  executor  of  R.  praying  the  benefit 
of  the  decree  in  M.'s  suit ;  and  that  he  might  sell  the  real  estate  and  carry  that 
decree  into  effect ;  and  in  1836  a  decree  was  made  according  toihe  prayer  of  the 
bill.    Daring  all  these  proceedings,  the  bond  and  mortgage  of  the  church  were 
unknown  to  B.  and  M.,  their  representatives  and  legal  advisers  ;  they  were  not 
produced  or  mentioned  in  the  suits ;  but  they  were  not  intentionally  concealed  or 
suppressed. 
In  a  suit  in  1842,  by  the  administrators  of  B.  and  M.,  to  have  the  benefit  of  the  bond 
and  mortgage ;  or  to  compel  the  church,  or  R.'s  surviving  executor,  to  refund  the 
legacies ;  it  was  AelJ,  that  the  ignorance  of  M.  and  B.  of  the  bond  and  mortgage 
was  not  material ;  the  executors  being  liable  to  account  to  them  irrespective  of 
those  securities.    That  M.  was  barred  by  the  accounting  in  1822.    And  that  B. 
by  adopting  it  in  the  subsequent  proceedings,  was  precluded  from  questioning  its 
correctness.    Also  that  B.  was  barred  by  her  suit  in  1832  and  the  decree  thereon. 
Where  on  an  executor's  accounting  undpr  a  decree,  he  is  allowed  for  a  legacy  im- 
properly paid ;  the  adverse  party  cannot  call  the  payment  in  question  collaterally, 
or  in  another  suit. 
A  legatee  who  goes  in  before  the  master,  under  a  decree  against  an  executor  for  an 
account  obtained  by  another  party,  or  who  makes  the  result  of  such  accounting 
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the  bauB  of  a  suit  or  decree  for  an  aocoant  in  his  own  behalf;  will  be  bound  hf 
the  account  taken  in  such  first  suit. 
March  6,  7 ;  August  8, 1845. 

The  bill  was  filed  on  the  16th  day  of  March,  1842,  by  William 
Newcomb  as  administrator  with  the  will  annexed  of  Mary 
Mathews,  and  by  W.  Newcomb  and  James  McBride,  as  like  ad- 
n^inistrators  of  Bridget  O'Brien,  against  Cornelius  Heeney  as  sar- 
viving  executor  of  Mathew  Reed,  the  Trustees  of  St.  Peters  Chureh 
in  the  city  of  New  York,  and  James  Kerrigan. 

Mathew  Reed  who  died  in  1811,  left  a  will  dated  in  1802, 
by  which  he  appointed  Andrew  Morris,  Charles  McCarty  and 
the  defendant  Heeney,  his  executors.  He  gave  aH  his  resi- 
duary property  to  his  sisters,  Mary  Mathews  and  Bridget 
O'Brien,  who  resided  in  Ireland;  one-third  to  the  former, 
and  two-thirds  to  the  latter.  Among  other  bequests  was  the 
following:  "  I  bequeath  to  the  parish  clergy  of  St  Peters 
Church  the  dividend  of  twenty  shares  I  hold  in  the  Man- 
hattan Company,  or  bank,  and  every  dividend  that  is  recei- 
ved by  them  to  offer  up  four  masses  for  the  repose  of  mine 
and  my  father's,  mother's,  and  relalions  souls,  and  I  do  ap- 
point the  trustees  of  St.  Peters  Church  to  receive  said  dividends 
or  interest  as  it  becomes  due  and  pay  it  to  said  clergy  or  priests 
for  the  above  purpose."  And  out  of  the  residue  of  his  personal 
estate  he  gave  thus,  "  T  bequeath  to  the  free  school  of  St  Peters 
Church  the  sum  of  two  thousand  dollars  to  be  laid  out  in  public 
stock,  such  as  my  executors  will  think  most  safe  and  beneficial, 
and  the  interest  arising  from  said  stock  or  shares  to  go  and  be 
appropriated  by  the  trustees  of  said  church  to  the  use  and  sup- 
port of  said  school  forever,  and  in  case  the  said  school  shall  not 
continue,  then  the  interest  of  said  shares  to  go  to  the  use  and 
benefit  of  said  church.'' 

At  the  date  of  the  will  the  testator  owned  twenty  shares  of 
Manhattan  stock.  He  afterwards  bought  eighty  shares  more, 
and  in  January,  1809,  sold  the  whole.  He  owned  no  stock  in 
the  company  at  his  death.  He  was  a  pewholder  and  worshipper 
in  St.  Peters  church,  and  there  was  a  free  school  attached  to  the 
church  at  the  time  he  made  his  will,  and  subsequently  till  long 
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after  1812.    All  the  executors  proved  the  will,  but  the  manage- 
ment of  the  estate  devolved  principally  on  McCarty. 

In  July,  1812,  the  executors  paid  to  one  of  the  clergy  of  St. 
Peters  Church,  one  year's  interest  on  $1000  which  sum  was  the 
par  value  of  twenty  shares  of  Manhattan  Company  stock.  And 
on  the  14th  of  September,  1812,  they  paid  over  to  the  trustees  of 
that  church  (3000,  being  the  amount  of  the  legacy  for  the  free 
school,  and  the  value  of  the  twenty  shares  of  stock. 

On  the  20th  of  October,  1812,  they  took  from  the  corporation 
of  St  Peters,  a  bond  and  mortgage  to  them  as  executors,  for  the 
$3000,  conditioned  for  its  payment  with  interest  on  the  20th  day 
of  October,  1816. 

The  proof  of  the  execution  of  these  instruments  as  against  the 
oorporation,  was  objected  to,  and  was  much  discussed  at  the  hear* 
ing ;  but  it  became  unimportant  in  the  view  taken  of  the  case  on 
its  decision.  The  bond  and  mortgage  were  never  recorded. 
They  went  into  the  possession  of  McCarty,  and  continued  in  his 
possession  and  that  of  his  executors,  till  about  the  time  of  filing 
the  bill  in  this  cause. 

Mary  Mathews  and  Bridget  O'Brien  always  resided  in  Ireland, 
and  were  never  in  this  country.  In  1817,  Mary  Mathews  ex- 
hibited her  bill  in  this  court  against  Reed's  executors  for  an  ac- 
count of  his  estate.  Morris  and  Heeney  answered  the  bill ;  but 
McCarty  died  before  answering,  and  in  1821  the  suit  was  revived 
against  his  executors,  who  put  in  an  answer.  On  the  2d  of  April, 
1822,  a  decree  was  made  by  the  Chancellor  directing  a  master  to 
take  the  accounts.  They  were  accordingly  taken  by  Jeremiah  I. 
Drake,  one  of  the  masters  of  the  court,  whose  report  is  dated  No- 
rember  12th,  1822.  By  his  report  it  appears  that  he  allowed  to 
the  executors  of  Reed  in  their  discharge,  the  payments  to  St.  Pe- 
ters Church,  and  they  appear  in  his  report  in  these  words, 

^  1812,  July  23d,  to  check  to  Reverend  Mr.  Holkman  for  one 
year's  interest  of  $1000  bequeathed  to  St.  Peters  Church,   70 
Sept  14,  to  check  to  church  in  full  of  legacy,  3000." 

The  master  reported  a  sum  due  from  the  executors  of  Reed, 
and  apportioned  the  same  between  Heeney,  Morris,  and  McCarty's 
executors.  He  also  reported  how  much  of  the  same  was  due  to 
Mathews,  and  how  much  to  O'Brien. 
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The  cause  was  brought  to  a  hearing  on  the  29ih  of  November, 
1822,  and  a  decree  made,  confirming  the  master's  report,  and  di- 
recting payment  to  be  made  by  the  respective  defendants  to  Ma- 
thews and  O'Brien  respectively.  It  also  directed  Reed's  surviving 
executors  to  sell  the  real  estate  whenever  requested  by  O'Brien 
and  Mathews,  and  to  divide  and  pay  to  them  the  proceeds  ac- 
cording to  Reed's  will. 

Mary  Mathews  received  the  sum  awarded  to  her  by  this  decree. 

In  January,  1832,  Bridget  O'Brien  and  her  husband  Terence, 
filed  their  bill  in  this  court,  against  Heeney,  who  had  then  become 
the  sole  surviving  executor  of  Reed,  (in  behalf  of  all  the  other 
legatees,  d&c,  as  well  as  themselves,)  for  an  account  of  the  estate 
of  Reed,  and  especially  of  all  which  be  had  received  or  then  held. 
T.  O'Brien  and  his  wife  both  died,  pending  this  suit,  and  it  was 
revived  in  favor  of  Newcomb  and  McBride,  her  administrators. 
In  1835,  those  administrators  filed  a  bill  in  this  court  against 
Cooper  as  surviving  executor  of  McCarty,  to  compel  him  to  pay 
the  sum  decreed  against  McCarty's  executors  in  favor  of  Bridget 
O'Brien  in  the  suit  of  Mary  Mathews  by  the  final  decree  in  1822. 
This  suit  was  settled  by  Cooper's  paying  to  those  administrators, 
upwards  of  $600. 

The  suit  commenced  against  Heeney  in  1832,  came  to  a  hear- 
ing, and  a  reference  was  made  to  a  master  to  state  an  account, 
but  the  master  was  restricted  by  the  order,  to  the  basis  and  foot- 
ing of  the  accounts  stated  by  master  Drake.  An  account  was 
taken  accordingly  by  Benjamin  Clark,  one  of  the  masters,  and  a 
balance  reported  against  Heeney,  for  which  a  final  decree  was 
made  in  February,  1835,  in  favor  as  well  of  the  administrator  of 
Mary  Mathews  who  had  come  in  before  the  master,  as  of 
O'Brien's  administrators. 

In  1834,  the  present  complainants,  with  sundry  heirs  of  Ma* 
thews  and  O'Brien,  exhibited  their  bill  in  this  court,  against  their 
co-heirs,  and  against  Heeney  as  surviving  executor  of  Reed,  in 
which  they  set  forth  the  proceedings  and  decree  iu  Mary  Mathews 
suit,  and  prayed  the  benefit  of  that  decree,  and  that  Heeney 
might  sell  the  real  estate  of  Reed,  and  that  the  decree  might  be 
carried  into  effect.  In  October,  1836,  a  decree  was  made  in  the 
suit  commenced  in  1834,  directing  the  former  decree  to  be  carried 
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into  effect,  and  the  real  estate  to  be  sold  and  distributed  accord* 

ingly. 

All  these  decrees  were  duly  enrolled.  In  1842,  Newcomb  ob- 
tained the  bond  and  mortgage  executed  by  the  church,  and  there- 
upon  this  suit  was  commenced. 

The  bill  charged  that  the  payments  to  the  church  in  1812» 
were  unauthorized  and  illegal.  That  O'Brien  and  Mathews,  and 
their  administrators,  never  knew  or  heard  of  the  bond  and  mort- 
gage  till  the  latter  heard  of  them  in  1842.  That  their  existence 
was  fraudulently  concealed  and  suppressed  on  the  accountings  in 
1822,  and  again  in  the  suit  of  O'Brien's  representatives ;  and  that 
the  corporation  of  the  church  had  colluded  with  the  executors. 
That  the  bond  and  mortgage  were  taken  for  the  benefit  of  the 
residuary  legatees,  and  were  in  trust  for  them,  and  enured  to  their 
benefit.  And  that  the  complainants  did  not  discover  the  alleged 
frauds  until  1842. 

The  bill  required  an  answer  on  oath,  and  prayed  for  a  foreclo- 
sure of  the  bond  and  mortgage,  or  that  the  church  might  be  de- 
creed to  refund  the  legacies  and  interest.  It  also  prayed  for  a 
decree  against  Heeney  for  the  amount  of  each  of  the  legacies  and 
interest.  James  Kerrigan  was  made  a  defendant  as  a  subsequent 
mortgagee  of  the  premises ;  but  as  he  denied  notice  and  none  was 
proved,  his  prior  right  was  not  contested. 

In  their  answers,  the  corporation  denied  the  bond  and  mort* 
gage ;  insisted  upon  the  bar  to  them  by  lapse  of  time ;  upon  the 
limitations  prescribed  by  the  revised  statutes ;  and  upon  the  con- 
firmation of  the  payment  of  the  legacies,  by  the  various  chancery 
suits  and  accountings  before  mentioned. 

Heeney  in  bis  answer,  pleaded  the  same  bars  to  the  complain- 
ants demand.  He  stated  that  the  bond  and  mortgage  were  de- 
vised and  executed  after  the  legacies  were  paid,  on  a  suggestion 
that  it  might  happen  that  the  payments  to  the  church  might  not 
be  approved  of  and  confirmed  by  the  legatees,  and  consequently 
the  executors  might  be  made  personally  liable ;  and  the  bond  and 
mortgage  were  given  as  a  pledge  for  the  faithful  application  of 
the  trust  monies  by  the  trustees,  and  as  an  indemnity  to  the  exe- 
cutors in  case  the  legatees  refused  to  confirm  their  acts. 

Not  having  seen  them  since  1812,  he  sbjb  he  had  forgotten 
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their  existence  before  the  first  accounting,  and  they  did  not  occur 
to  him  until  in  1841  or  1842,  when  called  upon  by  Newcomb* 
He  denied  all  the  fraud  charged  and  all  collusion. 

No  interest  had  ever  been  paid  on  the  bond  and  mortgage, 
and  there  had  been  no  recognition  of  them  on  the  part  of  the  cor- 
poration, since  they  were  executed. 

The  cause  was  brought  to  a  hearing  on  the  pleadings  and 
proofs. 

H.  8.  Mackay  and  B.  F.  Bullerj  for  the  complainants. 

C.  CP  Conor ^  for  the  defendants. 

The  following  points  were  made  for  the  complainants. 

1.  The  bond  and  mortgage  made  by  St.  Peters  Church  are  an- 
cient, and  such  as  do  not  require  to  be  proved,  or  proved  strictly, 
although  they  are  from  the  testimony  fully  established  as  the 
deeds  of  the  defendant. 

2.  They  were  not  taken,  nor  do  they  exist  as  ordinary  out- 
standing securities  for  monies  belonging  to  the  estate  of  Matbew 
Reed,  which  the  executors  had  the  right  to  make  their  own,  and 
for  which  they  have  at  any  time  accounted  in  the  usual  way  to 
the  estate,  but  were  peculiar  and  made  for  specific  portions  of 
that  estate,  set  apart  in  provisional  security  for  the  benefit  of  the 
residuary  legatees,  to  be  made  use  of  whenever  being  known  to 
them,  it  should  appear  that  the  appropriation  of  the  monies  to  the 
use  of  the  church  was  not  authorized  by  the  will. 

3.  That  hence  the  bond  and  mortgage,  under  the  circumstan- 
ces, stood  and  now  stand  in  judgment  of  equity,  as  securities  in 
the  name  of  the  executors  for  such  monies,  from  which  a  trust  re- 
sulted to  and  for  the  benefit  of  the  legatees  or  their  legal  repre- 
sentatives. 

4  That  the  bond  and  mortgage  were  concealed  and  kept  from 
the  knowledge  of  the  legatees,  from  the  time  of  making  the  same 
until  in  or  about  the  month  of  February,  1842 ;  when  the  same 
were  first  discovered  by  one  of  the  present  complainants ;  which 
amounted  to  a  fraud  in  law  and  equity  on  the  rights  of  the  lega- 
tees and  their  legal  representatives. 
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5.  That  by  giving  or  advancing  the  monies  to  the  church  and 
taking  back  as  countervailing  securities,  and  for  indemnity  against 
such  advance,  the  bond  and,  mortgage,  the  payment  to  the  church, 
(charged  in  the  accounts  of  the  executors  referred  to  in  Master 
Drake's  report,)  were  not  absolute  but  contingent^  and  continued 
to  be  dependent  on  the  right  of  the  executors  to  make  such  ad- 
vances, which  could  only  be  tested  when  the  bond  and  mortgage 
were  known  and  the  facts  fully  disclosed. 

6.  It  hence  became  and  is  the  right  of  the  legatees  or  their  re- 
presentatives, to  open  the  accounts  or  alleged  payments,  without 
regard  to  lapse  of  time ;  as  under  the  circumstances,  neither  the 
legatees  or  their  representatives  had  any  knowledge  of  the  bond 
and  mortgage  or  countervailing  securities  against  such  pay- 
ments, out  of  which  their  rights  arose,  until  a  very  recent  period 
before  filing  this  bill. 

7.  That  the  various  suits  and  accountings,  that  have  taken  place 
in  reference  to  the  general  assets  and  outstanding  securities  of 
the  said  estate,  do  not  debar  the  complainants  or  affect  their  rights 
in  the  premises,  as  they  all  took  place  in  their  ignorance  of  the 
existence  of  the  bond  and  mortgage  for  their  benefit  as  counter- 
vailing securities,  and  while  the  same  were  fraudulently  con- 
cealed by  the  defendants. 

8.  That  no  acquiescence  of  the  complainants  in  the  correctness 
of  the  advances  made  to  the  church  is  to  be  infer^red,  as  besides  the 
fraud,  the  legatees  themselves  were  never  iu  this  country,  and  so 
far  as  they  may  be  chargeable  with  implied  notice,  they  were 
only  bound  to  know  what  purports  on  the  face  of  the  account  to 
have  been  an  absolute,  fair,  outright  and  honest  payment,  by  the 
executors  to  the  church,  according  to  the  will ;  and  they  could 
not  know  otherwise,  until  they  were  informed  of  the  counter  or 
explanatory  securities  existing  in  said  bond  and  mortgage,  which 
reserved  and  secured  to  them  their  rights. 

9.  That  the  fraudulent  concealment  of  the  bond  and  mort- 
gage, is  evinced  by  the  executors  refusing  and  neglecting  to  set 
forth  the  same,  in  any  account  exhibited  by  them  of  the  estate,  as  ' 
good  faith  and  honest  dealing  required  them,  when  claiming  the 
benefit  of  the  payments  or  advances  to  the  church,  to  state  the 
countervailing  securities  which  were  concomitant  and  co-existent 
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with  such  payments  or  advances,  or  else  to  disclose  the  same 
among  the  general  outstanding  securities. 

10.  That  if  it  be  admitted  that  the  bequest  of  82000,  to  the  free 
school  was  properly  paid  to  the  trustees  of  the  church,  yet  at  all 
events  as  to  the  sum  of  $1000,  part  of  bond  and  mortgage,  ad- 
vanced  to  the  church  as  an  equivalent  for  the  alleged  specific 
legacy  or  bequest  in  the  will  of  the  dividends  of  twenty  shares 
of  the  Manhattan  Company,  to  the  parish  clergy  of  the  church,  the 
bond  and  mortgage  still  subsist  as  securities  for  that  amount  with 
interest,  inasmuch  as  such  bequest  or  legacy  was  adeemed,  and  had 
no  existence  in  law  or  equity  on  the  death  of  the  testator,  by  rea- 
son that  the  bank  shares  were  sold  by  the  testator  before  his  death. 
Nor  were  the  executors  authorized  to  substitute  such  payment  in 
place  or  stead  of  the  bank  shares,  or  to  pay  the  same  in  any  man- 
ner, and  hence  on  the  execution  of  the  bond  and  mortgage,  the 
same  enured  for  that  amount  at  least,  to  the  benefit  of  the  sisters 
of  the  testator  who  were  his  residuary  legatees,  and  whose  repre- 
sentatives are  now  entitled  to  claim  and  demand  the  same. 

11.  That  the  defendants,  the  trustees  of  the  church,  ought  to 
account  for  and  refund .  the  amount  of  $1000  with  interest,  by 
virtue  of  the  bond  and  mortgage ;  and  in  case  of  their  default,  the 
surviving  executor  Cornelius  Heeney,  ought  to  do  so,  on  the 
ground  that  he  has  by  his  concealment  of  the  bond  and  mortgage, 
and  neglect  to  enforce  the  same  against  the  church,  assumed  the 
responsibiUty  thereof,  and  produced  the  loss  of  the  same  to  the 
complainants  to  the  extent  above  stated,  together  with  the  seventy 
dollars  paid  out  of  the  funds  of  the  estate  to  the  Rev.  Mr.  Hoik- 
man,  as  interest  on  the  $1000,  with  interest  thereof. 

12.  The  complainants  therefore,  claim  a  decree  in  this  cause, 
that  the  bond  and  mortgage  as  to  the  $1000  and  interest,  be  en- 
forced against  the  church  in  the  usual  manner,  or  if  not,  or  if  the 
church  should  not  pay  the  same,  that  the  defendant  Cornelius 
Heeney,  be  compelled  to  do  so,  together  with  the  seventy  dollars 
and  interest,  and  the  costs  of  this  suit. 

In  behalf  of  the  defendants,  St.  Peters  Church,  the  following 
points  were  made. 

I.  The  legacy  to  the  school  is  clearly  valid ;  and  the  complain- 
ants are  consequently  entitled  to  no  relief  in  respect  thereof. 
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II.  The  legacy  to  the  clergy  being  for  pioas  uses,  should  be  sup* 
ported. 

1.  A  gifl  of  the  profits  is  a  gift  of  the  thing. 

2.  Stock  or  its  equivalent,  ought  to  be  purchased  as  a  substi- 
tute, if  the  testator  had  no  stock  when  he  died. 

III.  If  there  was  any  mistake  of  law  or  fact,  irregularity,  or 
even  fraud,  in  the  payment  of  the  $3000  to  the  church ;  the  par- 
ties in  interest  by  long  acquiescence,  after  full  notice,  ratified,  and 
adopted  the  payment. 

1.  Ignorance  that  the  executors  had  taken  a  mortgage  secu- 
rity against  their  possible  disaffirmance,  in  lieu  of  a  refunding 
bond,  would  not  prevent  their  approval  of  the  payment,  with  no* 
tice  of  the  terms  of  the  will,  operating  as  a  ratification. 

a.  The  nature  of  the  gift,  coupled  with  the  fact  of  their  co- 
inciding religious  opinions,  favors  the  idea  of  a  ratification. 

b.  The  objections  to  the  validity  of  the  gift  are  technical,  and 
stricti  juris.  They  are  not  equitable,  or  to  be  favored ;  and  are 
such  as,  under  the  circumstances  of  this  case,  it  is  to  be  presumed 
the  parties  would  waive. 

lY.  There  is  no  sufficient  evidence  that  the  alleged  mortgage 
produced  in  evidence,  is  the  act  and  deed  of  these  defendants. 

1.  No  proof  of  seal. 

2.  No  proof  of  delivery. 

3.  The  trustees  had  no  power  to  convey. 

y.  The  alleged  bond  and  mortgage,  if  ever  sealed  with  the  seal 
of  the  church,  is  invalid  because  given  to  persons  whose  presence 
was  necessary  to  form  a  quorum  of  the  trustees. 

YI.  The  alleged  bond  and  mortgage,  not  having  been  in  any 
form  acknowledged  or  recognized  as  a  valid  security  for  more 
than  thirty  years,  is  barred  by  lapse  of  time. 

YII.  The  proceedings  had  in  this  court  by  the  complainants, 
and  set  forth  in  the  answer,  form  a  perfect  bar  to  all  the  relief 
sought  by  the  bill  in  this  cause. 

YIII.  The  complainants  having  persisted  in  this  hfitrsh  claim, 
in  the  face  of  full  notice  of  its  unfairness  and  illegality,  they 
ought  to  be  charged  with  costs. 

The  Assistant  Yice-Chancellor. — ^I  will  first  consider 
the  case  as  it  is  made  out  against  St.  Peters  Church. 
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Without  expressing  any  opinion  as  to  the  sufficiency  of  the 
proof  of  the  execution  of  the  bond  and  mortgage,  or  as  to  its  being 
originally  a  valid  corporate  act ;  I  think  there  is  an  insuperable 
difficulty  in  the  way  of  any  decree  against  the  church  for  its  pay- 
ment. 

More  than  twenty-six  years  'had  elapsed  after  the  bond  and 
mortgage  became  due,  before  this  suit  was  commenced.  The 
mortgagees  were  all  residents  of  this  state ;  and  there  is  no  evi« 
dence  of  any  recognition  whatever  of  the  mortgage  by  the  corpo- 
ration or  its  officers  during  the  whole  of  that  period.  The  pre- 
sumption that  the  mortgage  was  paid  or  satisfied,  arising  from 
the  lapse  of  time,  is  conclusive,  unless  there  is  some  circumstance 
in  the  case  which  takes  it  out  of  the  general  rule.(a) 

The  complainants  rely  upon  two  points  as  obviating  the  force 
of  the  rule ;  first,  that  there  was  a  trust ;  and  second,  that  there 
was  fraud.  As  to  the  trust,  whatever  there  may  have  been  in  re- 
gard to  the  executors,  there  was  none  between  the  church  and 
the  legatees.  The  church  claimed  the  two  legacies,  and  so  far 
as  I  can  discover,  claimed  them  in  good  faith.  Whether  they 
had  any  right  to  them  or  not,  is  a  different  question,  and  quite 
immaterial  to  the  present  inquir7.  The  executors  paid  them  to 
the  church,  but  having  doubts  as  to  the  legality  of  the  claim, 
took  the  bond  and  mortgage  for  their  indemnity.  If  the  payment 
turned  out  to  be  unauthorized,  the  executors  would  have  been 
compelled  to  pay  the  amount  to  the  testator's  sisters,  but  the  latter 
would  have  had  no  direct  remedy  against  the  church.  The  ex- 
tent of  their  possible  right  to  enforce  the  mortgage  was  this.  If 
the«  executors  had  proved  to  be  insolvent,  so  that  the  sisters  could 
not  collect  the  unauthorized  payments  from  them,  equity  would 
have  permitted  them  to  enforce  the  bond  and  mortgage  against 
the  church ;  either  as  a  security  held  by  their  debtors  which  in 
such  a  case  ought  to  enure  to  their  benefit,  or  on  the  same  princi- 
ple that  they  might  pursue  a  specific  chattel  of  theirs,  which 
could  be  identified,  in  the  hands  of  a  third  person*  But  there 
was  no  trust  or  confidence,  in  regard  to  the  transaction,  existing 
between  the  church  and  those  legatees. 


(a)  See  Campbell  ▼.  Oraham,  1  Run.  &  Mylnei  453. 
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So  as  to  the  fraud.  Much  that  I  have  said  isap]rficable  to  this 
point.  There  is  no  trace  of  any  collusion  between  the  church 
and  the  executors,  either  hi  the  payment  of  the  two  legacies,  or 
in  concealing  from  the  residuary  legatees  the  existence  of  the 
bond  and  mortgage.  And  unless  there  was  bad  faith  in  obtain-* 
ing  the  payment,  or  a  fraudulent  collusion  subsequently,  I  do  not 
see  how  the  charge  of  fraud  against  the  church  is  to  be  sustained. 

Aside  from  the  bond  and  mortgage,  the  legatees  have  still  less 
ground  for  exacting  from  the  church,  a  return  of  the  sums  paid 
to  the  latter  in  1812. 

If  there  were  any  error  in  the  payments,  it  was  one  of  law  as 
to  the  validity  of  the  two  legacies,  so  that  the  executors  could  not 
recover  them  back ;  much  less  could  other  legatees  reclaim  them 
in  the  absence  of  fraud  or  mistake  of  fact.  And  as  to  the  resi- 
duary legatees,  if  the  church  had  no  other  ground  of  defence 
against  them,  their  acquiescence  in  the  payments  in  the  various 
proceedings  in  this  court  against  the  executors,  constitutes  an 
effectual  bar  to  reclaiming  such  payments  at  this  day. 

The  bill  must  therefore  be  dismissed  as  to  St  Peters  Churchy 
and  the  defendant  James  Kerrigan. 

Second.  The  claim  made  by  the  complainants  against  Heeney, 
the  surviving  executor  of  Reed. 

As  I  have  no  doubt  of  the  validity  of  the  legacy  of  $2000  to 
the  free  school  of  St.  Peters  Church,  this  part  of  the  investigation 
may  be  limited  to  the  legacy  of  the  dividends  of  twenty  shares  of 
Manhattan  stock. 

The  twenty  shares  of  stock  were  of  the  par  value  of  $1000, 
but  having  been  sold  by  the  testator  in  his  lifetime,  the  legacy 
was  unquestionably  adeemed.(a) 

The  executors  nevertheless  paid  one  year's  interest  to  the 
church  on  the  91 000,  at  the  end  of  a  year  from  the  testator's  death, 
and  in  less  than  two  months  after  such  payment,  they  paid 
the  whole  sum  to  the  church,  with  the  other  legacy  of  $2000. 
The  mortgage  was  not  taken  till  more  than  a  month  after  pay- 
ing the  legacies. 


(a)  Soe  Robiiwon  y.  Addimn,  3  Beayan,  515. 
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1.  How  does  the  case  stand  in  reference  to  the  administrator 
of  Mary  Mathews? 

In  1817,  she  filed  a  bill  in  this  court,  against  Reed's  executors 
for  an  account,  which  she  prosecuted  to  a  final  decree.  The  ac- 
counts of  the  executors  were  taken  by  a  master  in  that  suit,  in 
1822,  when  these  transactions  were  comparatively  fresh,  and 
when  the  two  residuary  legatees  were  living,  and  competent  to 
judge  of  the  propriety  of  the  payment  of  the  legacy  of  $1000, 
under  the  circumstances,  and  Mary  Mathews  was  competent 
to  affirm  it. 

All  the  payments  to  the  church  were  brought  forward  by  the 
executors  in  that  accounting,  and  w«re  allowed  by  the  master. 
They  appear  in  his  report  so  plainly  and  distinctly,  that  they 
could  not  have  been  overlooked  or  misunderstood  by  Mathews's 
agent,  or  her  solicitor  or  counsel.  The  master's  report  shows 
how  the  word  check  came  to  be  appended  to  nearly  all  the  dis- 
charges credited  to  the  executors,  which  was  by  reason  of  his 
using  their  bank  book  entire,  for  both  charges  and  discharges. 
Mo  exception  was  taken  by  Mathews  to  the  report.  On  the  con- 
trary, she  immediately  obtained  a  decree  upon  it,  and  received 
the  sum  which  was  thereby  awarded  to  her. 

Her  suit  was  founded  on  the  will  of  Reed.  She  therefore  knew 
of  the  gift  oi  the  Manhattan  stock.  The  executors  accounts  be- 
fore the  master  showed  that  they  received  no  such  stock,  because 
there  is  no  credit  or  statement  for  either  the  stock  or  its  proceeds. 
The  same  accounts  showed  to  her  that  they  paid  cash  to  the 
church,  both  interest  and  principal,  and  that  they  had  not  either 
paid  dividends  on  the  stock  or  transferred  the  stock  itself. 

Mary  Mathews,  (or  those  acting  for  her,  which  is  the  same 
thing,)  knowing  all  these  matters,  either  opposed  the  allowance 
of  the  payments,  or  assented  to  their  propriety. 

If  she  contested  them,  the  decision  of  the  master  concluded  her. 
It  is  more  probable,  and  more  creditable  to  her  to  believe,  that  she 
cheerfully  acquiesced  in  the  payment  by  which  her  brother's  pious 
provision  for  masses  for  the  repose  of  his  soul  and  those  of  his 
relatives,  was  carried  into  efi*ect.  To  her,  if  educated  in  the  same 
faith,  this  doubtless  appeared  to  be  a  holy  and  most  sacred  object, 
although  to  others  it  may  seem  superstitious. 
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On  eyery  band,  it  therefore  appears  that  she  was  concluded  by 
the  accounting  in  1822. 

The  complainants  attempt  to  avoid  this  conclusion,  by  show- 
ing that  the  confinnation  of  the  payment  of  the  legacy  was  made 
in  ignorance  of  the  existence  of  Uie  bond  and  mortgage ;  and 
that  their  existence  was  fraudulently  concealed  firom  the  resi* 
duary  legatees,  by  the  executors. 

Heeney's  answer  shows  that  the  bond  and  mortgage  were  not 
produced  before  the  master  on  the  accounting.  But  there  is  no 
fraudulent  suppression  or  concealment  of  them  established.  The 
answer  of  Heeney,  which  is  responsive  to  the  strong  charges  in 
the  bill  on  this  subject,  as  well  as  to  the  interrogatory  thereon,  is 
proof  in  his  &vor  that  there  was  no  fraud  or  suppression,  and  that 
he  had  forgotten  the  existence  of  those  securities. 

It  thus  appears  that  they  were  not  produced,  but  that  the  omis- 
sion was  not  intentional.  The  executor  who  had  originally  taken 
and  retained  them,  was  at  that  time  dead ;  and  there  is  no  proof 
of  any  suppression  or  concealment  <m  the  part  of  the  other  execu- 
tor, Morris. 

I  think  it  should  be  assumed  that  the  residuary  legatees,  were 
ignorant  of  the  existence  of  the  bond  and  mortgage. 

The  sole  question  as  to  Mary  Mathews,  is  thus  reduced  to  this 
point ;  does  her  ignorance  of  that  fact,  impair  or  destroy  the  effect 
of  the  allowance  of  the  payments  to  the  executors,  by  the  master 
on  the  accounting  t 

If  she  contested  the  allowance,  her  ignorance  was  perfectly  im* 
material,  because  the  bond  and  mortgage  would  not  have  made 
the  payment  any  more  or  any  less  valid.  I  have  supposed  it 
probable  that  she  did  not  contest  it.  If  I  were  to  act  on  that 
probability,  instead  of  proof,  it  is  based  on  her  regard  for  her 
brother's  wishes,  and  upon  her  supposed  religious  views  and  be- 
lief. In  respect  of  these  also,  the  bond  and  mortgage  could  have 
had  no  influence. 

It  was  urged  that  she  may  have  confirmed  the  payments,  be- 
cause she  supposed  their  disallowance  would  work  a  total  loss  of 
the  amount  to  the  executors,  or  subject  her  to  a  quarrel  with  her 
mother  church.  I  cannot  give  any  heed  to  the  suggestion  that 
the  idea  of  a  loss  to  the  executors  influenced  Mathews  or  her 
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agent  in  the  slightest  degree ;  for  the  roaster's  report  contains 
many  charges  made  agaipst  them  striciissimi  jurisj  and  shows 
that  the  accounting  was  rigid  and  unrelenting  on  the  part  of  the 
complainant.  As  to  the  other  suggestion,  fear  of  the  church,  it 
certainly  would  have  been  quite  as  cogent  a  motive  if  die  had 
known  all  about  the  bond  and  mortgage*  An  attempt  to  reclaim 
the  money  thus  devoted  and  used  for  masses  for  her  dead  kin* 
dred,  would  have  been  as  sacrilegious  and  as  likely  to  lead  to 
anathema,  if  it  were  made  through  these  securities  by  Mary  Ma* 
thews,  as  if  it  were  pressed  through  a  suit  against  the  executors^ 

In  my  judgment,  the  existence  of  the  bond  and  mortgage  was 
in  no  wise  material  to  be  made  known  to  her,  and  the  accounting 
is  equally  conclusive  as  if  she  had  known  all  the  facts  connected 
with  them. 

The  will,  the  payments  and  their  time  and  manner,  their  legal 
effect,  and  the  fact  that  there  was  no  Manhattan  stock,  are  to  be 
taken  as  fully  within  her  knowledge.  Her  remedy  was  a  plain 
one ;  it  was  against  the  executors,  and  it  is  not  disputed  that  they 
were  able  to  respond  to  it  Whether  they  were  ultimately  to 
lose  the  amount  paid,  or  had  indemnity  for  it,  was  a  matter  of  en- 
tire indifference  to  her  and  to  her  rights. 

The  answer  of  Heeney  proves  that  the  bond  and  mortgage 
were  a  subsequent  act ;  and  were  in  truth  for  the  sole  indemnity 
of  the  executors,  embracing  both  the  valid  legacy,  and  the  one 
which  was  adeemed.  To  the  executors,  they  were  equivalent  to 
the  bond  which  the  statute  then  prescribed  to  be  given  by 
legatees  on  receiving  payment,  (1  Rev.  Laws,  314,  §  18.)  They 
were  not  an  investment,  and  the  e«xecutors  could  not  have 
turned  them  over  as  such  to  either  of  the  legatees,  without  her 
consent 

The  fact  that  these  executors  had  taken  such  indemnity,  could 
not  in  any  degree  influence  the  legal  conclusion  of  the  master  or 
of  the  complainants,  in  regard  to  allowing  them  for  the  payment 
of  the  legacy  of  $1000.  And  if  I  am  to  speculate  on  the  motives, 
which  aside  from  an  erroneous  conclusion  as  to  the  validity  of 
the  legacy,  influenced  its  allowance,  I  find  they  are  motives  that 
would  not  have  been  affected  by  a  knowledge  of  the  bond  and 
mortgage. 
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I  must  therefore,  hold  that  Mary  Mathews  was  barred  by  the 
accounting  before  the  master*  I  have  not  considered  whether 
the  effect  would  hare  been  otherwise,  in  case  a  knowledge  of  the 
bond  and  mortgage  had  been  important  to  her  allowance  of  the 
payments. 

2.  The  administrators  of  Bridget  O'Brien  present  a  different 
case  in  some  particulars,  from  that  of  Mary  Mathews.  ' 

Provision  was  made  for  her  in  the  decree  in  Mathews's  suit,  and 
the  accounting  before  the  master  embraced  not  only  the  whole 
estate  to  that  time,  but  also  the  separate  payments  made  to  the 
residuary  legatees. 

There  is  no  evidence  however,  that  she  was  a  party  to  that 
suit;  by  going  in  before  the  master  or  otherwise;  andtheaqconnt- 
ing  and  decree  would  not  of  themselves  affect  her  rights.  But 
it  appears  that  she  subsequently  filed  a  bill  founded  upon  the  de* 
cree,  to  recover  of  the  executors  of  McCarty  the  sum  thereby  di- 
rected to  be  paid  by  them  to  her ;  and  she  received  such  stim  or 
a  part  of  it,  from  them  in  consequence  of  that  proceeding. 

It  is  in  vain  to  say  that  it  does  not  appear  that  she  knew  of  any 
thing  more  than  the  decree.  The  law  charges  her  with  notice 
of  all  the  proceedings  in  the  suit  which  led  lo  the  decree,  so  far 
as  they  were  on  record  and  affected  her  rights ;  and  she  could 
not  shut  her  eyes  to  the  contents  of  the  executors  accounts, 
whilo  she  availed  herself  of  the  balance  found  and  reported  by 
the  master,  and  decreed  by  the  court. 

I  think  that  her  representatives  are  precluded  by  these  circum- 
stances, from  going  back  of  the  accounting  in  the  suit  of  Ma- 
thews. 

It  is  indifferent  to  this  conclusion,  whether  Bridget  O'Biien 
was  a  feme  covert  or  not  in  1822.  If  she  were,  the  legacy  was 
recoverable  by  her  husband,  and  his  suit  for  it  would  bind  her, 
80  far  as  this  question  is  concerned. 

Another  and  a  conclusive  bar  to  her  administrators,  is  found  in 
the  decrees  and  other  proceedings  in  the  suit  instituted  by  Ter- 
ence O'Brien  and  his  wife  in  1832,  and  revived  by  her  adminis- 
trators. That  was  a  bill  for  a  general  account  of  the  administra- 
tion of  Reed's  estate.  The  decretal  order  in  that  suit  directing  a 
master  to  take  the  accoimts,  is  limited  to  the  time  subsequent  to 
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the  Mathews  decree,  and  adopts  the  result  ia  the  Mathews  ao 
counting,  as  its  basis  for  the  previous  period ;  and  the  same 
ground  was  taken  by  Heeney  before  the  master,  and  was  adopted 
by  him.  The  decrees  in  the  O'Brien  case,  decide  that  the  ac- 
counting in  1822  is  binding  upon  Mrs.  O'Brien's  representatives, 
as  well  as  upon  those  of  Mathews.  They  are  a  judicial  deter- 
mination of  the  point,  which  is  not  to  be  drawn  in  question  in 
this  court 

The  silence  of  Heeney  on  this  reference  in  regard  to  the  bond 
and  mortgage,  is  alleged  to  be  fraudulent.  There  is  the  same 
answer  to  the  fraudulent  intent  as  was  given  before.  But  there 
was  less  reason  for  his  remembering  the  securities  on  this  occa- 
sion, than  there  was  on  the  reference  before  Master  Drake,  thirteen 
years  before.  The  legacies  to  the  church  were  allowed  in  1822, 
and  the  account  closed.  They  were  not  in  controversy  in  1835, 
and  could  not  be  controverted  under  the  decretal  order  in  the 
suit  of  O'Brien's. 

On  whatever  ground  the  court  proceeded  in  1836,  in  holding 
the  former  accounting  binding  upon  the  O'Brien's,  the  decision 
cannot  now  be  disturbed. 

If  it  be  said  that  the  force  of  the  decrees  in  the  suit  of  O'Brien's 
administrators  ought  to  be  in  any  manner  influenced  by  her  and 
their  ignorance  of  the  bond  and  mortgage ;  the  considerations 
which  I  have  already  mentioned  in  reference  to  Mary  Mathews, 
are  applicable  to  this  argument  in  behalf  of  Mrs.  O'Brien. 

The  bill  must  be  dismissed  as  to  the  defendant  Heeney. 

The  question  of  costs  is  not  without  its  difficulty.  I  think  upon 
the  whole,  that  the  suit  is  not  wantonly  brought  against  either  of 
the  defendants,  and  the  bill  will  be  dismissed  without  costs. 


INDEX. 


ABSOLUTE  OWNERSHIP,  SutfcmnoN  o9 
See  TKUflTt,  15  to  17 ;  23  to  3a 

ACCOUNT. 

1.  no  eoraplamaiit  was  vested  with  the  title 
to  certain  real  estate,  in  trust  for  the  bene- 
fit of  hhnself  and  various  other  persons  own- 
ing unequal  and  distinct,  but  undivided 
shares  therein.  He  was  to  employ  an  agent 
or  sabstitote  to  manage  and  sell  the  pro- 
perty, and  he  was  not  required  to  act  him- 
self farther  than  to  execute  conveyances, 
«ind  was  to  be  liable  only  for  gross  miscon- 
duct or  neglect. 

On  a  biH  filed  to  settle  the  accounts  of  the 
trustee,  sell  the  property,  reimburse  his 
advances,  and  wind  up  the  trubt,  all  the 
other  shareholders  were  made  defendants, 
together  with  two  persons  who  had  sncces- 

,  sively  been  agents  or  substitutes  of  the 
trustee,  and  whose  accounts  had  never  been 
adjusted.  These  persons  were  also  original 
shareholders,  and  the  bill  sought  to  nave 
their  accounts  settled  and  closed. 

A  demurrer  to  the  bill  for  mnltifarioasness 
was  overruled.    Kent  v.  Lee,  105 

9L  Under  a  decree  for  an  account  of  joint  ope- 
rations in  real  estate,  the  master  was  di- 
rected to  allow  no  commissions.  Heldy 
that  this  excluded  an  allowance  for  super- 
intendence and  management  of  the  joint 
property.    Stevenaon  v.  Maxwell,         373 

3.  The  agreement  under  which  the  account 
WM  directedi  was  to  make  advances  for  a 


purchase.  The  account  embraced  those, 
with  large  disbursements  also,  and  the  de- 
cree restricted  interest  on  all  advance*  to 
six  per  cent.  Held,  that  the  disbursements 
were  not  included  in  the  restriction.        id. 

See  Confirmation,  3,  3. 
Costs,  3. 


ACCUMULATION. 
See  Trusts,  33  to  Sa 


ACKNOWLEDGMENT. 
See  Debd,  10  to  13. 


ADEMPTION. 
See  Leoact,  8. 


ADMINISTRATOR. 

See  EZKCUTORS  and  AoMINISTRATOIfl. 


ADVANCES. 

iSss  Account,  3. 
Mortqagb,  II. 


AOENT. 
See  Account,  1. 
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AGREEMENT. 

1.  The  court  of  chancery  does  not  interfere, 
by  way  of  decreeing^  specific  or  further  per- 
formance, with  executed  agreements. 
Tucker  v.  Clarke,  96 

3.  Where  parties  supposingr  that  they  were 
seised,  sold  and  conveyed  lands,  with  cov- 
enants  of  seisin  and  warranty,  to  which  as, 
it  subsequently  appeared,  they  had  no  title  ; 
and  six  years  afterwards,  on  being  sued  by 
their  grantee  on  the  covenant  of  seisin,  pur- 
chased the  lands  of  the  true  owners,  and 
tendered  a  new  conveyance  thereof  to  the 
grantee,  who  refused  to  accept  it ;  Held, 
that  the  court  had  no  power  to  compel  the 
grantee  to  receive  the  deed,  or  to  interfere 
with  his  action  on  the  covenants  of  title,   id. 

3.  Two  Lutheran  churches  or  religious  socie- 
ties, each  owing  temporalities,  though  of 
unequal  value,  entered  into  an  agreement 
for  a  union,  to  remain  forever  as  one  body, 
congregation  or  society,  by  a  new  name  ex- 
pressing such  union ;  and  by  which  their 
estates  were  to  be  consolidated  for  the  com- 
mon use  and  benefit,  and  the  charge  of  their 
estates  and  concerns  was  instrusted  to  offi- 
cers to  be  chosen  out  of  the  united  congre- 
gation ;  with  other  provisions  showing  an 
entire  union  and  consolidation  into  one 
body  ;  and  the  agreement  also  provided  that 
out  of  the  property,  the  ancient  church  of 
one  of  the  constituent  societies  should  be  re- 
built on  the  site  where  its  ruins  stood,  for 
the  use  of  the  united  concrregfation  as  soon 
as  circumstances  would  admit. 

The  united  body  was  immediately  afterwards 
incorporated  by  the  name  agreed  upon,  and 
after  twenty  years,  the  corporation  sold  the 
site  of  the  ancient  church,  and  never  re- 
build it. 

In  a  suit  brought  by  persons  claiming  to  be 
corporators  lu  the  united  church,  and  to  be 
in  part  the  representatives  of  the  ancient 
congregation  which  owned  such  site,  to 
compel  the  corporation  to  build  and  endow 
a  church  in  pursuance  of  the  terms  of  the 

uniou : 

Held,  1.  Tiiat  all  the  property  of  the  two 
churches  became  vested  in  the  incorpora- 
tion. 

9.  That  the  management  and  control  of  the 
same  vested  in  the  trusteee  as  *a  distinct 
body,  and  to  the  exclusion  of  the  elders 
and  deacons. 

3.  That  the  same  vested  in  the  corporation 
as  an  individual  body  or  unit,  in  trust  for 
the  maintenance  of  the  faith,  doctrines  and 
discipline  of  the  Evangelical  Lutheran 
Church  ;  and  not  for  the  benefit  of  the  two 
former  congregations  connected  together 


f^r  certain  purposes.    The  existence  of  both 
was  merged  in  the  anion. 

4.  N  o  member  of  either  of  the  former  chnrebes 
had  any  greater,  better  or  different  right  in 
the  incorporated  society,  than  the  members 
of  the  other.  The  rights  of  all  were  equal 
and  upon  a  common  footing.  And  if  the 
ancient  site  of  the  one  had  been  built  upon, 
the  rights  of  the  members  of  both  in  such 
edifice  would  have  been  equal  in  all  re- 
spects. 

5.  That  the  agrreement  for  the  union  did  not 
constitute  a  trust  or  a  covenant,  for  tbe  re- 
building of  such  cdificeon  the  ancient  site, 
or  elsewhere.  It  was  merely  an  expressed 
intention,  which  the  corporation  and  subse- 
quent corporators  might  execute  or  waive, 
in  their  discretion. 

6.  If  there  had  beeu  a  trust,  the  court  from 
the  lapse  of  time  and  the  circuuMtances, 
would  presume  that  the  sale  of  the  site  and 
other  appropriation  of  the  fund,  were  by 
the  direction  and  with  the  consent  of  those 
interested  Cammeyer  v.  United  lAUkermn 
Churches,  ^c,  186 

4.  An  offer  to  sell  land  at  a  fixed  price,  with- 
out more,  is  an  offer  to  sell  for  cash.        t^ 

5.  The  acceptance  of  such  an  offer,  to  bind 
the  seller,  must  be  simple,  and  without  ther 
addition  of  any  new  terms  or  qualifications^ 

id. 

6.  Since  the  revised  statutes,  contracts  for 
the  sale  of  lands  resting  upon  mutual  proot- 
ses,  must  be  subscribed  by  both  the  buyer 
and  the  seller,  to  be  obligatory  upon  tbe 
latter.  tdL 

See  CoMPKOMisK. 
Drcds,  3  to  8. 
Frauds,  Statuti  o». 
iNTERRSr,  8  to  14. 
MoRTaAnB,38. 

PARTNBRSHir,  I  tO  5. 

Spbcific  Pxafoaif  ANCBf  9  to  5. 


'    ALIEN. 

See  Corporations,  11. 
Tradb  Maeks,  6,  7. 


ALLOWANCES. 
See  AooovNT,  3, 3. 

AMENDMENT. 
See  PaAcncB,  15, 16. 
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ANNUITY. 
See  Will,  31  to  43. 

APPEAL. 
See  PftAcriCB,  S3. 

ARREARS. 
See  Will,  31  to  35. 

ASSESSMENTS. 

1.  In  estimating  and  awarding  the  damages 
to  the  owners  of  lands  required  for  opening 
and  widening  streets  in  the  city  of  New 
York,  the  commissioners  of  estimate  and 
assessment  should  consider  separately  the 
distinct  existing  interests  in  each  portion  of 
such  lands,  (e.  g.  those  of  landlord  and  ten- 
ant,) and  make  a  separate  award  of  the 
damages  to  each.    Coutant  t.  Catlin,  485 

2.  Where  their  report  shows  snch  a  separate 
award,  neither  party  aAer  its  confirmation, 
can  impeach  its  accuracy  or  have  it  modi- 
fied,  by  showing  any  error  or  omission,  id. 

3.  Bat  where  the  report  awards  all  the  dama- 
ges to  one  of  several  parties  interested, 
and  there  is  no  award  to  either  of  the 
others ;  it' is  competent  for  the  latter  to  prove 
their  interest,  and  recover  from  the  former 
their  proportion  of  the  award.  id. 

4.  Held,  accordingly,  hetween  a  landlord,  and 
a  tenant  who  was  entitled  to  remove  bis 
httildiogs  at  the  end  of  his  term,  where 
the  improvement  required  the  baildings  to 
be  demolished,  and  a  single  award  for  the 
whole  damages  was  made  to  the  landlord ; 
it  appearing  conclnsively  that  a  specific  part 
of  the  damages  was  assessed  by  the  com- 
missiouexB  for  the  baildings.  id. 


ASSIGNEE. 


See  MoRTOAGB,  29,  30. 


ASSIGNMENT. 

See  Dkei>,  9. 

MORTGAOB,  39  to  41. 

Receivsai  1  to  4. 


ASSOCIATIONS. 
See  Chaeftable  Uses,  9, 10. 


ATTORNEY. 
See  MoETOAGB,  3  to  4. 

NOTICB. 

Principal  and  Agent. 


AUTHORITY. 

See  PowBRSL 

Principal  and  Agent. 

AWARD. 
See  AsBEBSKENTS,  1  to  4. 


BANKING  ASSOCIATIONS. 

1.  An  association  organized  under  the  act  to 
authorize  banking,  contracted  in  the  name 
of  its  president  describing  him  as  such. 
Held,  the  identity  being  clear,  that  the  con- 
tract was  valid  Boisgerard  v.  The  New 
York  Banking  Company,  S3 

2.  A  variance  in  the  ase  of  the  name  of  one 
of  these  associations  does  not  vitiate  its  con- 
tracts. In  this  respect  they  are  governed 
by  the  same  rales  as  corporations  at  com- 
mon law.  id. 

3.  The  bank  obtained  a  loan  of  money  on  a 
sealed  agreement,  which,  as  it  was  conten- 
ded, was  illegal  because  the  cashier  did  not 
sign  it,  according  to  the  provision  of  that 
act  The  hank  bad  no  cashier  at  the  time. 
Held,  that  the  lender  might  recover  the 
money  loaned,  whether  the  agreement  were 
defectively  executed  or  not.  Semb.  that 
its  ezecution  was  sufiicient.  id, 

4.  Such  hanking  associations,  are  within  the 
provisions  of  the  revised  statutes  relative  to 
proceedings  against  corporations  in  equity ; 
and  on  their  failing  to  comply  with  the  act 
of  1841  regulating  their  annual  returns, 
they  are  liable  to  be  treated  as  insolvent 
corporations  under  those  provisions.        id. 


BANKRUPT. 
1.  Where  a  debtor  was  declared  a  banknipi 
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under  the  act  of  congrees  of  1841,  upon  a 
petition  filed  after  the  commencement  of  a 
judgment  creditor's  suit  against  him  in  the 
court  of  chancery  ;  it  was  held,  irrespective 
of  the  proviso  in  the  second  section  of  the 
bankrupt  act,  that  the  assignee  in  banli- 
ruptcy  took  the  debtor's  things  in  action, 
subject  to  the  creditor's  lien  acquired  by  the 
suit  Storm  f.  Waddell ;  De  Kay  v.  Wad- 
deU,  494 

3.  Held  farther,  that  the  right  of  the  judg- 
ment creditor  in  these  eases,  constituted  a 
lien  or  security,  within  the  meaning  of  the 
proviso  in  the  second  section  of  the  act,  and 
IS  protected  thereby.  id. 

3.  The  word  <'  seeurities,*  in  that  proviso,  is 
nsod  in  its  populal' sense,  and  includes  every 
interest  or  right  attached  to,  or  which  is  a 
charge  upon,  specific  property,  or  which  en- 
tities the  owner  of  such  right  or  interest  to 
be  paid  out  of  specific  property ;  whether 
the  right  be  legal  or  equitable,  abeolute  or 
contingent.  id. 

4  The  term  *'  liens  "  in  the  same  proviso  of 
the  bankrupt  act,  is  not  limited  to  mere 
common  law  liens  which  are  lost  whenever 
their  owner  parts  with  the  possession  of  the 
property.  It  embraces  all  cases  in  which 
real  or  personal  property  is  charged  with 
the  payment  of  any  debt  or  duty,  without  re- 
gard to  the  possession  of  the  property,  or  the 
Mgal  or  equitable  nature  of  the  duty  im- 
pMcd.  id. 

5.  A  discharge  of  the  debtor,  in  bankruptcy 
or  insolvency,  from  his  debts,  pending  a 
judgment  creditor's  suit,  does  not  operate 
to  discharge  or  impair  the  lien  acquired  by 
the  commencement  of  such  a  suit  The 
suit  may  proceed  in  rem,  although  the  per- 
son and'  the  future  assets  of  the  debtor  may 
in  the  meantime  be  exonerated.  id. 


6.  An  assignee  in  bankruptcy  may  avoid  an 
assignment  executed  by  the  bankrupt  in 
fraud  of  his  creditors,  before  the  passage  of 
the  bankrupt  law ;  but  if  a  judgment  credi- 
tor files  a  bill  to  set  aside  the  assignment, 
before  the  proceedings  in  bankruptcy  are 
instituted,  and  duly  prosecutes  his  suit ;  he 
thereby  acquires  a  lien  which  cannot  be  di- 
vested or  impaired  by  the  assignee  in  bank- 
ruptcy, id. 

7.  This  was  held  in  a  ease  where  the  bill  was 
filed,  the  subpoena  to  answer  served,  and 
the  order  for  a  receiver  made,  before  the 

C>tition  in  bankruptcy  was  presented  to  the 
.  S.  District  Court ;  although  no  receiver  | 


was  appointed  nntil  after  the  debtor 

decreed  to  be  a  bankrupt 


8.  The  fund  in  controversy  being  in  the 
tody  of  the  officexs  of  the  court,  it  waa  or- 
dered to  be  paid  to  the  complainant  in  the 
creditor's  suit,  in  preference  to  the  general 
assignee  in  bankruptcy.  id. 

9.  After  a  debtor  had  been  decreed  a  bank- 
rupt and  before  he  was  finally  diaehaiged, 
a  judgment  creditor's  suit  was  oommenood 
against  him,  and  the  creditor  daimed  to 
to  have  discovered  a  piano,  which  ho  waa 
entitled  to  have  applied  towards  hia  debt 
The  answer  set  up  the  bankrupt  proceedings 
and  the  debtor*s  discharge.  Held^  that  if 
the  piano  were  acquired  by  the  debtm- prior 
to  his  bankrupt  proceedingSy  it  became  ves- 
ted in  his  assignee  by  force  of  the  decree  ; 
and  if  it  were  acquired  suheeqnently,  the 
discharge  was  a  bar  to  the  creditor's  dain 
in  respect  of  his  judgment  JfcCole  v. 
Cooney,  314 

10.  In  setting  up  a  bankrupt  discharge  as  a 
defence  in  an  aanoer,  it  is  not  necessaiy  to 
use  the  same  precision,  and  certainty  thai 
is  requisite  in  a  plea.  tdL 

IV.  An  answer  stating  that  the  defendant 
made  his  application,  and  showing  its  tenns; 
that  he  then  resided  in  the  district  when  it 
was  made ;  that  he  was  a  bankmpt  within 
the  act  of  congress,  and  waa  owing  debia 
which  were  not  contracted  as  ezecalor, 
dec. ;  that  upon  regular  proeeedingB  had  in 
the  District  Court  he  was  dccieed  a  bank- 
rupt and  the  decree  is  stiU  in  force ;  and 
that  upon  further  regular  proceedings,  ho 
was  discharged  from  bis  d^>ts  by  a  decree 
of  the  court,  and  received  a  certificate ;  the 
certificate  of  discharge  being  then  aet  eoi 
at  length ;  was  held  to  be  sufficient  aa  » 
pleading,  to  estaUish  the  defence.  idL 

13.  It  is  not  necessary  in  such  an  anawcr,  to 
allege  that  the  coroplainant'a  debt  waa  noi 
within  the  class  of  debts  which  are  exclu- 
ded from  the  operation  of  the  bankmpt  law. 
If  the  eomplainant  intends  to  insist  that  Us 
debt  was  one  of  that  class,  he  most  alale 
the  fact  in  his  bDl,  as  he  would  any 
matter  of  avoidance. 


BANKa 
See  Bamxino  AanciATioMi. 
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BENEFICIARY. 
See  Tfiinm,  IV. 


BILL. 
See  Plkadin& 


BILL   OF   EXCHANGE. 

1.  Where  an  indoraer,  dincharffed  by  tlie 
laches  of  the  holder,  with  full  knowledge  of 
the  facU,  yields  to  the  elaim  of  the  holder 
aud  promises  to  pay  the  note,  an  action  on 
the  note  can  be  maintained  on  such  pro- 
mise.    Brooklyn  Bank  v.  Waring,  1 

3.  W.  was  the  accommodation  indorser  of  his 
son  N.,  on  a  note  to  B.,  payable  at  the 
complainant's  bank,  on  the  3 1st  July.  By 
an  error  of  their  clerk  the  note  when  lett 
for  collection,  was  entered  as  due  31st 
August,  and  was  not  presented  for  payment 
at  its  maturity,  nor  any  notice  of  its  non- 
payment given.  N.  was  aware  of  there 
being  a  mistake  at  the  bank  as  to  the  time 
when  the  note  would  fall  due ;  but  to  pro- 
yide  for  its  renewal  in  case  it  should  be  prop- 
erly presented,  he  prepared  a  new  note  for 
the  same  amount  dated  31st  July,  and  his 
check  for  the  discount,  aud  left  the  same 
with  his  partner  who  was  the  notary  of  the 
bank,  to  obtain  his  father*s  indorsement  on 
the  note,  and  renew  the  old  note  if  it  were 

5 resented  on  that  day.  W.-  on  the  31st 
uly  called  on  the  notary  and  indorsed  the 
new  note,  but  nothing  was  done  with  it. 
Bw  claimed  the  amount  frsm  the  bank  on 
the  neglect  to  charge  the  indorser,  and  the 
bank  paid  B.,  and  then  sued  W.  on  the  old 
note.  W.defended  the  suit.  Some  months 
alter,  two  large  mortgages  of  W.  to  the 
bank,  on  distinct  parcels  of  land,  fell  due, 
and  W.  desired  an  extension  of  payment. 
The  result  was  an  agreement,  by  which 
W.  paid  about  one-thifd  of  N.'s  note,  and 
executed  a  new  mortgage  to  the  bank  for 
the  amount  of  the  two  former,  payable  at 
a  future  day,  and  embracing  both  parcels 
of  land.  Held,  that  the  mortgage  was  not 
usurious.  id. 

3b  It  seems,  that  under  the  circumstances  W. 
was  liable  as  indorser,  independent  of  the 
new  agreement.  id. 

■4,  Foreign  exchange  is  a  commodity  which 
is  bought  and  sokl  like  merchandize.  The 
thing  sold  by  the  drawer  of  a  foreign  bill,  is  | 


payee  is  equivalent,  bis  credit  abroad, 
equal  to  cash.  The  bill  of  exchange  is  the 
instrument  of  transfer.  Holford  v.  Blatch- 
ford,  149 

5.  From  the  nature  of  foreign  bills,  their  sal6 
by  the  drawer  and  their  transfer  by  the 
payee,  usually  precede  acceptance.  And 
whether  the  contract  for  the  sale  of  such  a 
bill,  be  deemed  an  agreement  to  draw  the 
bill,  or  one  in  respect  of  the  bill  already 
drawn ;  it  is  equally  the  sale  of  an  existing 
thing  in  aetioUt  and  legal.  io. 

6.  Such  a  contract  stands  upon  a  different 
footing  from  one  for  the  sale  of  promissory 
notes  and  inland  bills  of  exchange  previous 
to  their  being  issued  or  put  in  circulation. 
Notes  and  inland  bills  are  not  the  subject 
of  sale,  except  when  held  by  one  who  can 
maintain  a  suit  upon  them  against  the  other 
parties  at  maturity.  id. , 

7.  Bankers  checks  and  drafts,  or  inland  bills 
at  sight,  are  in  this  respect  similar  to  for- 
eign bills  of  exchange.  id. 

8.  A  bill  drawn  by  a  house  in  New  York  on 
a  house  in  Loudon,  the  partners  in  both 
houses  bein^  the  same  persons,  is  the  le- 
gitimate subject  of  sale  in  the  hands  of  the 
drawers.  id. 

See  Promissort  Notb. 
Sale,  4  to  8. 


BONA  FIDE   PURCHASER. 

1.  It  is  not  necessary  that  an  actual  pay- 
ment should  be  made,  in  order  to  protect 
a  purchaser,  except  where  there  is  a  prior 
equity  which  is  injured  or  affected  by  the 
legal  title  acquired  by  the  purchaser.  As 
against  all  subsequent  equities,  as  well  as 
liens,  the  givihg  of  securities  for  the  price,  is 
a  payment  which  gives  to  him  the  charac- 
ter of  a  purchaser  in  good  faith.  Starr  v. 
Strong,  139 

2.  The  holder  of  negotiable  bills  or  notes 
received  as  security  or  indemnity,  or  as 
payment  for  a  previous  liability  or  indebted- 
ness, without  relinquishing  any  valid  secu- 
rity or  lien ;  is  not  protected  against  the 
true  owner  either  in  law  or  equity ;  al- 
though the  same  were  taken  in  entire  good 
faith.    Clark  v.  Ely,  166 

3.  The  New  York  cases  on  this  subject,  com- 
mented npoo.  id. 


his  money  or  fonds  abroad*  or,  what  to  the  4.  Where  a  surety  took  a  confesaion  of  j[ndg- 
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ment  for  hii  indemnity  from  the  maker  of 
two  notes  which  he  had  undersigned,  sold 
the  maker's  property  on  an  execution 
thereon,  and  received  the  proceeds  in  the 
promissory  notes  of  the  purchasers  of  such 
property ;  HHd,  that  he  was  in  equity  a 
trustee  of  the  last  mentioned  notes  for  the 
holder  of  tho  obligations  upon  which  he  was 
surety.  And  that  on  his  transferrinjr  such 
notes,  in  payment  of  a  precedent  debt  of 
'  his  own,  or  as  security  for  such  a  debt,  the 
transferee  could  not  retain  them  as  against 
the  prior  equity  of  the  principal  creditor,  on 
the  faith  of  whose  debt  they  had  been  rea- 
lized. The  latter  has  the  prior  and  supe- 
rior equity,  and  it  must  prevail  over  the  le- 
gal title.  id. 

5.  This  was  held  in  the  case  of  a  bank, 
which  discounted  the  trust  notes,  and  ap- 
plied the  proceeds  on  a  subsisting  indebted- 
ness, but  without  relinquishing  any  security 
or  property.  And  also  in  respect  of  a  judg- 
meut  and  execution  creditor,  who  received 
such  notes  in  payment,  without  notice  of 
the  trust ;  but  who  did  not  discharge  his 
judgment  or  execution,  or  prove  that  he  re- 
linquished any  lien  or  security  in  the  trans- 
action, id. 

6.  The  wife  of  J.  W.  being  seised  of  lands, 
joined  him  in  executing  three  several  mort- 
gages t&  secure  bis  bonds  for  money  lent 
Before  his  death,  his  attoniey,  with  means 
furnished  bv  him,  paid  the  mortgagees,  and 
took  an*  assignment  of  the  bonds  and  mort- 
gages, to  S.,  who  soon  after  gave  J.  W.  a 
certificate  that  he  held  them  in  trust  for  J. 
W.  and  subject  to  his  order  and  control. 

Held,  that  J.  W.  was  the  principal  debtor,  and 
his  wife's  lands  stood  in  the  relation  of  a 
surety  for  his  debt.  And  that  after  the  as- 
signment and  certificate,  the  securities  be- 
longed to  him  in  equity,  and  the  lands  were 
thereby  discharged  from  the  lien  of  the 
the  mortgages. 

Held  also,  that  one  who  subsequently  pur- 
chased the  mortgages  of  S.  in  good  faith 
and  without  notice,  could  not  enforce  them 
against  the  widow  of  J.  W.  and  her  heirs. 
Fitck  V.  Cotheal,  29 


BOND. 

1.  6.  asserted  claims  against  two  brothers 
who  were  partners,  as  well  in  their  own 
right,  as  executors  of  his  father's  estate, 
and  a  legal  controversy  was  likely  to  en- 
sue. D.,  his  mother,  who  was  the  assignee 
of  two  bonds  given  by  G.  to  the  two 
brothers,  two  years  before  her  death  at- 
tached to  the  bonds  a  writing  signed  by  her« 


vzpreasing  her  desire  to  preTont  toeh  ft  < 
troversy  after  her  death,  and  directing  the 
bonds  to  l>e  canoelled  on  G.*s  execotiof  a 
discharge  of  all  demands  to  his  father's 
executors  and  to  each  of  bis  brothers  and 
sisters ;  and  if  be  should  refuse,  then  the 
bonds  were  to  be  made  a  set-off*  against  any 
such  demands,  but  they  were  never  to  be 
put  in  suit  against  him.  The  bonds  and 
writing  were  in  D.*s  possession  at  her  death, 
and  there  was  no  evidence  of  their  having 
ever  been  out  of.  her  possession,  or  of  any 
formal  delivery  of  the  writing  by  her. 
Held,  in  a  suit  against  her  administraior, 
that  the  bonds  should  be  delivered  up  to  G. 
on  his  executing  the  discharges  specified  in 
the  writing  signed  by  D.  Brinckerk^fr, 
Lawrence  t  400 


2.  Also  that  the  instrument  could  not  be 
tained  as  a  donatio  mortis  eauta,  nor  on 
the  ground  of  an  appointment,  or  as  a  di- 
rection to  her  legal  represeutativee ;  bat 
that  it  was  rather  the  discharge  or  forgir- 
en  ess  of  a  debt.  id. 

See  Mortage,  12,  21  to  25 ;  28,  51  to  57  ; 

63,64. 


CAPITAL  STOCK. 
See  CoaroaATioif ,  14  to  25. 


CAVEAT  EMPTOR. 
See  MoRTOAOB,  21  to  25. 

CESTUI  QUE  TRUST. 
See  Trust,  IV. 


CHARGE. 
See  Lboact,  5 

MORTGAOV,  58. 

Wiix,lltol4;37. 


CHARITIES  AND  CHARITABLE 
USE& 

1.  Charitable  uses  were  bestowed  in  Enf^aadt 
and  were  recognized  by  law,  belbra  tkm 
Norman  conquest ;  and  they  were  ftlvaya 
fbetered  and  protected  by  the  oommoa  law. 
They  were  subyeot  to  the  juiisdictisii  oiibm 
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eoQjt  of  chancery  long  before  the  etatnte  of 
Charitable  Uses,  43d  Elizabeth ;  and  this, 
whether  the  trastees  were  a  corporation  or 
indiridaale,  and  whether  the  giit  were  to 
tratteee  by  name,  or  for  a  definite  and  spe- 
ei fio  object  without  nam ing^  trastees.  Shot  • 
W€U,  Executor,  ^c.  ▼.  Siott,  45 

9.  The  English  statute  of  Uses,  27  Henry 
VIII.,  did  not  apply  to  public  uses  or  char- 
ities, id, 

3.  The  revised  statutes  against  perpetuities 
and  regulating  uses  and  trusts,  were  aimed 
at  private  trusts  and  accumulations  for  re- 
mote posterity^  Public  trusts  and  charita- 
ble uses  were  not  within  the  intention  of 
the  legislature^  or  the  spirit  and  object  of 
the  enactment.  The  revised  statutes  re- 
lative to  Uses  and  Trusts,  do  not  apply  to 
Charitable  Uses.  id. 

4.  A  bequest  for  the  use  of  the  poor  of  a  town, 
and  one  to  an  unincorporated  religious  as- 

•  Bociation  fur  the  use  of  its  poor  ministers, 
are  not  within  the  provisions  of  the  statutes 
against  perpetuities.  id. 

5.  A  bequest  for  the  benefit  of  poor  ministers 
of  a  specified  religious  denomination,  is  va- 
lid, though  it  does  not  appoint  the  trustees 
of  the  ftind.  And  it  is  competent  for  the 
testator  to  empower  the  executors  and  trus- 
tees of  his  will  to  designate  the  first  trustees 
of  such  fund.  If  it  were  otherwise,  the 
trust  would  remain  and  the  court  of  chan- 
cery would  appoint  the  trustees.  id, 

6.  A  bequest  for  the  ministers  of  the  New 
York  Yearly  Meeting  of  Friends  called 
Orthodox,  who  are  in  limited  and  straitened 
drcumstanccs,  is  not  too  vague  or  uncer- 
tain, or  too  indefinite  in  its  objects,  and  is 
valid.  id. 

7.  So  of  a  bequest  for  the  relief  of  such  indi- 
gent residents  of  the  town  of  Flushing,  as 
the  trustee  or  trustees  of  the  town  for  the 
time  being  should  select  id. 

8.  Where  a  testator  directed  his  executors  to 
sell  his  lands  and  to  distribute  the  proceeds 
amongst  various  penuins  together  with  sun- 
dry charitable  institutions ;  it  was  held  that 
there  was  a  conversion  of  the  real  estate 
and  the  gifts  were  to  be  treated  as  legacies 

id. 

9.  Beqneits  for  charitable  purposes  to  nntn- 
oorporated  societies,  are  sustained,  where 
the  object  is  competent,  and  is  designated 
or  may  be  clfailyMcertaiiMd.    id,    Uom» 


beeh^$  Executor  ▼.   The  American  Bible 
Society,  133 

10.  Where  in  bequests  for  such  purposes,  the 
name  of  the  legatee  is  defectively  describ- 
ed, extrinsic  evidence  is  admissible  to  show 
what  society  or  corporation  was  intended 
by  the  testator.  id. 

11.  Various  facts  admitted  in  aid  of  constru- 
ing a  will  and  ascertaining  the  objects  in- 
tended by  the  testatrix  in  her  bequests  for 
charitable  purposes,  viz.  that  the  testatrix 
was  a  member  of  a  society  claiming  the 
fund ;  she  was  attached  to  a  specified  sect  or 
denomination  ;  she  had  in  her  life  made  do- 
nations to  such  society ;  she  was  a  corres- 
pondent of  its  ofiScers,  and  had  taken  a 
warm  interest  in  its  particular  objects  ;  her 
deceased  husband  had  exhibited  such  inter- 
est, and  had  made  similar  gifts  personally 
and  by  his  will ;  as  his  executrix,  she  haid 
transmitted  the  latter ;  and  that  there  is  no 
other  like  society  or  institution.  id, 

12.  An  abbreviation  of  the  name  of  the  socie- 
ty intended,  .does  not  vitiate  the  legacy; 
and  resort  may  be  had  to  a  prefix  applied  to 
another  society,  and  occuring  in  the  same 
sentenccj  to  complete  the  designation,     id. 

13.  Where  a  bequest  is  given  to  a  seminary 
or  charitable  institution  by  name,  which  is 
only  a  descriptive  name  of  a  particular  in- 
stitution or  charity  established  and  conduc- 
ted by  an  incorporated  college  or  society  ; 
it  is  a  valid  legacy  to  such  corporation  to 
be  applied  in  respect  of  the  institution  de- 
signated, id* 

14.  So  held  upon  a  bequest  to  a  theological 
seminary,  which  was  an  institution  estab- 
lished and  conducted  by  the  synod  of  the 
Dutch  Church ;  and  also  on  bequests  to  the 
boards  of  missions,  which  were  established 
and  conducted  by  the  same  Synod.         id. 

15.  On  the  construction  of  a  will,  legacies  to 
the  **  Treasurers  of  the  following  societies, 
Am.  Bible,  Tract,  Synods  Board  of  Mis- 
sions, Domestic  Missions,  N.  Y.  Coloniza- 
tion and  Seaman's  Friend ;"  were  held  in- 
tended for  The  American  Bible  Society, 
The  American  Tract  Society,  The  Gene- 
ral Synod  of  the  Reformed  Protestant  Dutch 
Church,  The  New  York  State  Colonization 
Society,  and  The  American  Seaman's 
Friend  Society.  id, 

16.  Two  Lutheran  churches  or  religions  soci- 
eties, each  owning  temporalities,  though 
of  unequal  value,  entered  into  an  agree* 
ment  for  a  union,  to  remain  forever  as  one 
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body,  congregBtion  or  society,  by  a  new 
name  expressing  sach  union  ;  and  by  which 
their  estates  were  to  be  consolidated  for  the 
common  use  and  benefit,  and  the  charge  of 
their  estates  and  concerns  was  intrusted  to 
officers  to  be  chosen  out  of  the  united  con- 
gregation; with  other  provisions  showing 
an  entire  union  and  consolidation  into  one 
body ;  and  the  agreement  also  provided  that 
out  of  the  property,  the  ancient  church  of 
one  of  the  constituent  societies  should  be 
rebuilt  on  the  site  where  its  ruins  stood,  for 
the  use  of  the  united  concjegation  as  soon 
as  circumstances  would  admit. 

I'he  united  body  was  immediately  afterwards 
incorporated  by  the  name  agreed  upon, 
and  after  twenty  years,  the  corporaUon  sold 
the  site  of  the  ancient  church,  and  never 
rebuilt  it 

In  a  suit  brought  by  persons  claiming  to  be 
corporators  in  the  united  church,  and  to  be 
in  part  the  representatives  of  the  ancient 
congregation  which  owned  such  site,  to 
compel  the  corporation  to  build  and  endow 
a  church  in  pursuance  of  the  terms  of  the 
union :  Held,  amongst  other  things, 

1 .  That  all  the  property  of  the  two  churches 
became  vested  in  the  incorporation. 

2.  That  the  management  and  control  of  the 
same  vested  in  the  trutteeg  as  a  distinct 
body,  and  to  the  exclusion  of  the  elders  and 
deacons. 

3.  That  the  same  vested  in  the  corporation  as 
an  individual  body  or  unit,  in  trust  for  the 
maintenance  of  the  faith,  doctrines  and  dis- 
cipline of  the  Evangelical  Lutheran  Church ; 
and  not  for  the  benefit  of  the  two  former 
congregations  connected  together  for  cer- 
tam  purposes.  The  existence  of  both  was 
meijred  in  the  union.  Cammeyer  v.  Uttit' 
ed  Lutheran  Churche;  186 

17.  B.  having  purchased  a  church  edifice  at 
a  public  sale,  in  his  own  behalf,  conveyed 
it  to  an  incorporated  Lutheran  Church, 
(which  had  another  place  of  worship,)  for  a 
consideration  equal  to  three- fourths  of  its 
value,  on  certain  express  conditions,  of 
which  one  was  that  divine  service  therein 
should  be  in  the  English  language.  After 
a  trial  by  the  grantees  in  the  maintenance 
of  such  service,  which  did  not  proeper,  B. 
released  them  from  all  the  conditions,  ex- 
cept the  one  requiring  it  to  be  used  as  a 
Lutheran  Church.    luld, 

L  That  on  the  execution  of  the  deed  there 
were  no  etMtuis  que  trust  in  existence  or  in 
expectancy ;  but  that  it  created  a  charitable 
use,  the  fund  for  which  flowed  from  B.  and 
the  corporation,  as  donors,  and  the  latter 
were  almonen  of  the  charity. 

2.  That  persons  coming  to  worship  in  the  edi- 
fice, acquired  no  rights,  beyond  the  period 


for  which  they  rented  pews  from  time  to 
time. 

3.  That  the  conditions  in  the  deed  were  vest- 
ed in  B.  alone,  and  his  release  was  compe- 
tent to  extinguish  them. 

4.  That  joint  contributors  to  a  charity,  vest- 
ing the  fund  in  one  of  their  number,  may 
revoke  the  charity  or  alter  its  tenns  and 
oonditioBS.  id, 

18.  A  bequest  to  the  free  school  of  a  church, 
the  interest  of  which  was  to  be  appropriat- 
ed by  the  trustees  of  the  chareh  for  the  oae 
of  the  school  forever,  and  if  the  achool 
should  not  continue,  then  ibr  the  use  of  the 
church;  was  held  to  be  a  valid  legaey. 
Neweotnb  v.  St.  Peters  Church,  636 

19.  Where  a  church  Claiming  two  legacies,  as 
to  which  the  executors  entertained  doubC« 
received  the  same  from  tiie  executors,  and 
executed  to  them  a  t>ond  and  mortgage  for 
the  amount,  payable  in  three  years;  but 
which  were  given  solely  for  their  indemni- 
tv :  it  was  held,  alter  the  lapse  of  twenty- 
six  years,  that  the  residuary  legatees  coirid 
not  enforce  the  mortgage,  althoa^  tba 
church  was  not  entitled  to  receive  the  lega- 
cies so  paid  by  the  executors.  id. 


COLLATERAL  SECURITY. 
See  MoRTGAGB,  y. 


COMMISSION. 

1.  Commission  b  not  limited  to  a  oompensa- 
tion  or  per  centage  on  the  receipt,  paymcal, 
or  transmission  of  money,  or  its  equivalent 
Jt  is  an  allowance  to  a  factor,  broker,  a^^oDt, 
or  other  person  who  manages  the  affain  of 
others,  for  his  services  therein ;  and  is  nsa- 
ally  ascertained  by  a  per  centage  on  the 
value  of  the  property  sold  or  amoaot  of  the 
buainees  done.    Stevetison  v.  Maxwell^  273 

2  Under  a  decree  for  an  account  of  joint  ope- 
rations in  real  estate,  the  master  was  direc- 
ted to  allow  no  commissions.  Held,  that 
this  excluded  an  allowance  for  saperintaB* 
deuce  and  management  of  the  joint  proper- 
ty. idL 

Set  UsuET,  4  to  7. 


COMMISSIONERS  OF  ESTIMATK 
AND  ASSESSMENT. 


See  A 
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COMPROMISE. 

1.  A  doobtfal  claim  pmeecuted  in  good  faith, 
is  a  good  conaideratioQ  for  a  promiae  made 
on  compromising  and  settling  it ;  and  the 
promise  cannot  be  impaired  by  showing 
that  the  claim  was  invalid.  Brooklyn 
Bank  t.  Waring f  1 

2.  W.  was  the  accommodation  indorser  of  his 
son  N.,  on  a  not«  to  B.|  payable  at  the 
complainant's  bank,  on  the  3l8t  July.  By 
an  error  of  their  cterk  the  note  when  left 
ibr  collection,  was  entered  as  due  Slst  An- 
gnat,  and  was  not  presented  for  payment 
at  its  maturity,  nor  any  notice  of  its  non- 
payment given.  N.  was  aware  of  there 
being  a  mistake  at  the  bank  as  to  the  time 
when  the  note  would  fall  due ;  bot  to  pro- 
vide for  its  renewal  in  case  it  should  be  pro- 
perly presented,  he  prepared  a  new  note 
for  the  same  amount  dated  31st  July,  and 
his  check  for  the  discount,  and  left  the  same 
with  his  partner  who  was  the  notary  of  the 
bank,  to  obtain  his  father's  indorsement  on 
the  note,  and  renew  the  old  note  if  it  were 

5 resented  on  that  day.  W.  on  the  31st 
nly  called  on  the  notary  and  indorsed  the 
new  note,  but  nothing  was  done  with  it. 
B.  claimed  the  amount  from  the  bank  on 
the  neglect  to  charge  the  indorser,  and  the 
bank  paid  B  ,  and  then  sued  W.  on  the  old 
note.  W.  defended  the  suit.  Some  months 
after,  two  large  mortgages  of  W.  to  the 
bank,  on  distinct  parcels  of  land,. fell  due, 
and  W.  desired  an  extension  of  payment 
The  resolt  was  an  agreement,  by  which  W. 
paid  aboat  one-third  of  N.'s  note,  and  exe- 
cuted a  new  mortgage  to  the  bank  for  the 
amount  of  the  two  former,  payable  at  a 
fatore  day,  and  embracing  both  parcels  of 
land.  Held,  that  the  mortgage  was  not 
fuimoQB.  id. 


CONCEALMENT. 

Si9  CoNnftMATIOX,  3. 


CONDITION. 
See  Dbxd,  3. 


CONFIRMATION. 

1.  !%•  executors,  under  a  will  which  directed 
m  conversion  of  the  real  estate  of  the  testa- 
tor, and  a  diitribntion  of  the  proceeds  equal- 
ly among  bis  children ;  made  a  sale  which 
was  alleged  to  be  invalid  by  the  heirs  of 
one  of  the  dAOghters  of  the  testator  who 


survived  him.  Her  husband  having  ratified 
the  sale  and  received  a  part  of  the  pro- 
ceeds :  Held,  that  her  husband  was  entitled 
with  her  assent  to  receive  her  share  of  the 
prooeeds,  and  that  his  ratification  of  the 
sale  was  conclusive  in  respect  of  the  s^me. 
Jlforftn  V.  Sherman,  341 

2,  A  legatee  who  goes  in  before  the  master, 
under  a  decree  against  an  executor  for  an 
acreunt  obtained'  by  another  party,  or  who 
makes  the  result  of  such  accounting  the 
basis  of  a  suit  or  decree  for  an  account  in 
his  own  behalf;  will  be  bound  by  the  ac- 
count taken  in  such  first  suit.  Nevoeomb 
V.  St.  Peters  Church,  636 

3.  R.  by  bis  will,  gave  two  legacies  to  a 
church,  one  of  which  was  valid,  and  the 
other  being  specific  was  adeemed.  Ho 
gave  all  his  residuary  property  to  two  sis* 
ters,  who  resided  in  Ireland  and  who  never 
visited  this  country.  The  executore,  with- 
out fraud  or  collusion,  in  1812  paid  both  le- 
gacies to  the  church  and  took  from  the 
church  a  bond  and  mortgage  for  their  in- 
demnity. In  1817,  M.  one  of  the  sisters, 
filed  a  bill  here  against  the  executors  for  a: 
account ;  and  an  account  was  taken  bv  a 
master  in  1822,  pursuant  to  a  decree.  The 
payments  to  the  church  appeared  in  the 
executors  accounts,  and  were  allowed  to 
them  by  the  master.  The  master  reported 
the  sum  due  to  B.  the  other  sister,  as  well 
as  to  M.,  and  the  decree  directed  payment 
to  them  respectively ;  although  B.  was  not 
represented  in  the  suit.  It  also  directed 
the  executors  to  sell  the  real  estate  when- 
ever required  by  B.  and  M.,  and  to  pay 
them  the  proceeds.  M.  received  the  amount 
decreed  to  her  In  1832  B.  and  her  hus- 
band filed  a  bill  here  against  the  surviving 
executor  for  an  account ;  which  suit  was 
continued  by  B 's  administrators;  and  in 
which  a  decree  for  an  account  was  made  ; 
restricted  to  the  basis  of  the  account  taken 
in  M.'s  suit  in  1822.  The  master  report- 
ed in  B.'s  suit,  and  in  Feb.  1835  a  decree 
was  made  in  favor  of  her  administrators, 
and  also  in  favor  of  M.'s  administrat6r« 
who  had  come  in  before  the  mastc^r.  In 
1835,  B.'s  administratora  filed  a  bill  to  com- 
pel payment  of  the  sum  decreed  to  B.  in 
M.'s  suit  in  1822 ;  and  the  suit  was  set- 
tled on  payment  being  made.  In  1834,  the 
heirs  and  legal  representatives  of  B.  and 
M.  filed  their  bill  against  the  surviving  ex- 
ecutor of  R.  praying  the  benefit  of  the  de- 
cree in  M.*s  suit ;  and  that  he  might  sell 
the  real  estate  and  carry  that  decree  into 
efiect ;  and  in  1836  a  decree  was  made  ac- 
cording to  the  prayer  of  the  bill.  During 
all  these  proceedings,  the  bond  and  mort- 
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fage  of  the  cbureh  were  usknown  to  B. . 
and  M.»  their  represeDtatives  and  legal  ad- 
visers ;  they  were  not  produced  or  men- 
tioned in  the  suite ;  but  they  were  not  in- 
tentionally concealed  or  euppreeied. 
In  a  suit  in  1842,  by  the  administrators  of  B. 
and  M.,  to  have  the  benefit  of  the  bond  and 
roorlgage  ;  or  to  compel  the  chorch»  or  R/s 
surviving  executory  to  refund  the  leffacies  ; 
it  was  keldt  that  the  ignorance  of  M.  and 
B.  of  the  bond  and  mortgage  was  not  ma- 
terial ;  the  executors  being  liable  to  ac- 
count to  them  irrespective  of  those  securi- 
ties. That  M.  was  barred  by  the  account- 
ing in  1822.  And  that  B  by  adopting  it 
in  the  subsequent  proceedings,  was  preclu- 
ded from  questioning  its  correctness.  Also 
that  B.  was  barred  by  her  suit  in  1832  and 
the  decree  thereon.  id. 

See  MoRTOAQB,  6  to  9. 


CONSIDERATION. 

See  CoMPROMisB,  1,  2. 

MoATOAOB,  b  to  9 ;  21  to  25. 


CONSTRUCTION. 

See  AORBBMBNT,  3. 

Partnbrbhip,  1. 
Trusts,  III. 
Will,  II;  III. 

CONTINGENT  REMAINDldR. 
See  Rbhaindbrs. 


CONTRACT. 

See  AOREEIIBNT. 

BikNKiNQ  Associations. 


CONTRIBUTION. 

See  Corporations,  21  to  24. 
Mortgage,  36,  63,  64. 


CONVERSION. 
See  EauiTABLB  Conversion. 


CONVEYANCE. 
See  Deed. 


COPARTNERSHIP. 
See  PARTMERamr. 


COPY  RIGHT. 
See  Trade  Maess. 


CORPORATIONS. 

1.  Where  in  a  bequest  for  charitable  uaea,  io- 
tended  for  a  corporate  society,  the  name  of 
the  legatee  is  defectively  described,  ezlria- 
sic  evidence '  is  admissible  to  show  what 
society  or  corporation  was  intended  by  the 
testator.  Hornbeck's  Execuiore  v.  Tke 
American  Bible  Society,  133 

2.  An  abbreviation  of  the  name  of  the  society 
intended,  does  not  vitiate  the  legacy  ;  aod 
resort  may  be  had  to  a  prefix  applied  to 
another  society,  and  occurring  in  the  saine 
sentence,  to  complete  the  designation,    id. 

3.  Various  facts  admitted  in  aid  of  eonatraiiig 
a  will  and  ascertaining  the  objects  intended 
by  the  testatrix  in  her  bequests  for  ebar- 
itable  purposes,  viz.  that  the  testatrix  was 
a  member  of  a  society  claiming  the  fund: 
she  was  attached  to  a  specified  aeet  or 
denomination ;  she  had  in  her  life  made 
donations  to  such  society ;  she  was  a  oor- 
respondent  of  its  officers,  and  bad  taken  a 
warm  interest  in  its  particular  objects  ;  ber 
deceased  husband  had  exhibited  such  inte- 
rest, and  had  made  similar  gifts  penonally 
and  by  his  will ;  as  his  executrix,  she  had 
transmitted  the  latter ;  and  that  there  is  ao 
other  like  society  or  institution.  id. 

4.  Where  a  bequest  is  given  to  a  aeminary  «r 
charitable  institution  by  name,  which  is 
only  a  descriptive  name  of  a  particular  in- 
stitution or  charity  established  and  conduct- 
ed by  an  incorporated  college  or  society ; 
it  is  a  valid  legacy  to  such  corporation  to 
be  applied  in  respect  of  the  institution  de- 
signated, id. 

5.  So  held  upon  a  bequest  to  a  theologica]  sem- 
inary, which  was  an  institotion  estabUshed 
and  conducted  by  the  synod  of  the  Dutch 
Church ;  and  also  on  bequests  to  the  boards 
of  missions,  which  were   established 


conducted  by  the  same  Synod. 
On  the  construction  of  a  will,  legacies  to  the 
«  Treasurers  of  the  following  societies.  Am. 
Bible,  Tract,  Synods  Board  of  MisaioM, 
Domestic  Missions,  N.  Y.  ColoniaatioD  aad 
Seaman's  Friend  ;*'  were  held  intended  fer 
The  American  BiUe  Society*  The 
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can  Tract  Society,  The  General  Synod  of 
tbe  Reformed  Protestant  Dutch  Church, 
The  New  York  State  Colonization  Socie- 
ty, and  The  American  Seamen's  Fnend 
Society.  id. 

6.  A  right  as  a  corporator  in  a  religious  society, 
is  obtained  by  stated  attendance  on  divine 
worship  therein,  and  contributing  to  its  sap- 
port  by  renting  a  pew,  or  by  some  other 
mode  usual  in  the  congregation.  Camme- 
yer  y.  United  Ltttheran  Ckwreheg,  ^c,  166 

7.  Such  a  right  cannot  be  derived  by  descent 
from  the  founders  of  the  society,  or  from 
the  former  contributors  to,  or  worshippem 
in  the  same.  id. 

8.  The  association  between  a  religious  incor- 
poration and  its  corporators  is  voluntary  on 
the  part  of  the  latter ;  and  is  dissolved  by 
their  withdrawing  from  attendance  on  its 
worship,  omitling  to  contribate  to  its  sup- 
port, aud  uniting  in  the  establishment  of 
another  like  incorporation.  id. 

9.  The  trustees  of  an  incorporated  religious 
society  can  alone  bind  the  corporation. 
The  action  of  the  vestry  has  no  such  force. 
And  where  the  act  relied  upon  was  adopt- 
ed at  a  meetinf^  of  the  conference  or  coun- 
cil, which  consisted  of  the  minister,  elders, 
deacons  and  trustees,  convened  in  mass  ; 
the  corporation  was  not  bound,  although  a 
a  majority  of  the  trustees  were  present. 

187 

10.  Where  the  exercise  of  corporate  acts  is 
vested  in  a  select  body,  an  act  done  by  the 
persons  composing  that  body,  in  a  mass 
meeting  of  all  the  corporators,  or  in  union 
or  amalgamated  with  other  like  bodies, 
parts  of  Sie  corporation,  is  not  a  valid  cor- 
porate act  id. 

11.  Aliens  may  be  corporators  and  trustees  in 
a  religious  corporation.  id. 

Jd.  Two  Lutheran  churches  or  religions  so- 
cieties, each  owning  temporalities,  though 
of  unequal  value,  entered  into  an  agree- 
ment for  a  union,  to  remain  forever  as  one 
body,  congregation  or  society,  by  a  new 
name  expressing  such  union ;  and  by  which 
their  estates  were  to  be  consolidated  for  the 
common  use  and  benefit,  aud  the  charge  of 
their  es'tates  and  concerns  was  intrusted  to 
officers  to  be  chosen  out  of  the  united  con- 
gregation ;  with  other  provisions  showing 
an  entire  union  and  consolidation  into  one 
body:  and  the  agreement  also  provided 
thai  oat  of  the  property,  the  ancient  chnrch 
of  oao  of  the  ooattitttant  soeietieo  aboold  be 


rebuilt  on  the  site  where  its  mins  stood,  for 
the  use  of  the  united  congregation  as  soon 
ss  circumstances  would  admit 

The  united  body  was  immediately  aiterwards 
incorporated  by  the  name  agreed  upon,  and 
after  twenty  years,  the  corporation  sold  the 
site  of  the  ancient  church,  and  never  re- 
built it 

In  a  suit  brought  by  persons  claiming  to  be 
corporators  in  tbe  united  church,  and  to  bo 
in  part  the  repreeentatives  of  the  ancient 
congregation  which  owned  such  site,  to 
compel  the  corporation  to  build  aud  endow 
a  church  in  pursuance  of  the  terms  of  the 
union : 

Heldf  1.  That  all  the  property  of  the  two 
churches  became  vested  in  the  incorpora- 
tion. 

2.  That  the  management  and  control  of  the 
same  vested  in  the  trvstees  as  a  distinct 
body,  and  to  the  exclusion  of  the  elders  and 
deacons. 

3.  That  the  same  vested  in  the  corporation  as 
an  individual  body  or  unit,  in  trust  for  the 
maintenance  of  the  faith,  doctrines  and 
discipline  of  the  Evangelical  Lutheran 
Church ;  and  not  for  the  benefit  of  the  two 
former  congregations  connected  together 
for  certain  purposes.  The  existence  of  both 
was  merged  in  the  union. 

4.  No  member  of  either  of  the  former  churches 
had  any  greater,  better  or  different  right  in 
the  incorporated  society,  than  the  members 
of  the  other.  The  rights  of  all  were  equal 
and  upon  a  common  footing.  And  if  the 
ancient  site  of  the  one  had  l^en  built  upon, 
tbe  rights  of  the  members  of  both  in  such 
edifice  would  have  been  equal  in  all  re- 
spects. 

5.  That  the  agreement  for  the  union  did  not 
constitute  a  trust  or  a  covenant,  for  the  re- 
building of  such  edifice  on  the  ancient  site, 
or  elsewhere.  It  was  merely  an  expressed 
intention,  which  the  corporation  and  subse- 
quent corporators  might  execute  or  waive, 
in  their  discretion. 

6.  If  there  had  been  a  trust,  the  court  from 
the  lapse  of  time  and  the  circumstances, 
would  presume  that  the  sale  of  the  site  and 
other  appropriation  of  the  fund,  were  by 
the  direction  and  with  the  consent  of  those 
interested.  id. 

13.  B.  having  purchased  a  church  edifice  at 
a  public  sale,  iu  his  own  behalf,  conveyed 
it  to  an  incorporated  Lutheran  Church, 
(which  had  another  place  of  worship,)  for 
a  consideration  equal  to  three-fourths  of  its 
value,  on  certain  express  conditions,  of 
which  one  was  that  divine  service  therein 
should  be  in  the  English  language.  After 
a  trial  by  the  grantees  in  the  maintenanoe 
of  euch  Berricot  which  did  not  pfoqier,  & 
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released  them  from  all  the  conditiona,  ex- 
cept the  one  requiriue  it  to  be  uaed  as  a 
Lutheran  Church.    Held, 

1.  That  on  the  execution  of  the  deed  there 
were  no  cettuis  que  trust  in  existence  or 
in  expectancy ;  but  that  it  created  a  chari- 
table use,  the  fund  for  which  flowed  fVom 
B.  and  the  corporation,  as  donor8».and  the 
latter  were  the  almouere  of  the  charity. 

3.  That  persons  comin|r  to  worship  in  the 
edifice,  acquired  no  rights  beyond  the  pe- 
riod  for  which  they  rented  pews  from  time 
to  time. 

3.  That  the  conditions  in  the  deed  were  vest- 
ed in  B.  alone,  and  his  release  was  compe- 
tent to  extinguish  them. 

4.  That  joint  contributors  to  a  charity,  vest- 
ing the  fund  in  one  of  their  number,  may 
revoke  the  charity  or  alter  its  terms  and 
conditions.  id. 

14.  The  remedy  provided  by  the  thirty-sixth 
section  of  the  article  of  the  revised  statutes 
relative  to  *'  Proceedings  against  Corpora- 
tions in  Equity,"  is  limited  to  creditors  who 
have  pcttceeded  to  an  execution  against 
property,  without  effect.  Mann,  Receiver, 
^c  V.  Pentz,  257 

15.  The  thirty-ninth  and  fortieth  sections  ap- 
ply to  monied  incorporatione  only ;  and  as 
to  those,  give  a  remedy  to  the  attorney 
general,  or  to  any  creditor  or  any  stock- 
holder, where  the  corporation  is  insolvent, 
or  has  violated  its  charter  or  any  law  bind- 
ing upon  it  id. 

16.  The  thirty-sixth  section  is  applicable  to 
all  corporations,  except  the  religious,  li- 
brary and  school  institutions  enumerated  at 
the  close  of  the  article.  id. 

17.  The  forty-second  section,  and  all  the  sub- 
sequent sections  in  the  same  article,  apply 
to  proceedings  instituted  under  section 
thirty-six,  as  well  as  to  those  instituted  un- 
der sections  thirty-nine  and  forty.  id. 

18.  Hence,  a  receiver  of  a  rail  road  company, 
appointed  in  a  suit  commenced  against  it 
under  the  thirty -sixth  section,  is  clothed 
with  all  the  powers  and  authority  conferred 
upon  receivers  by  the  forty-second  section 
and  the  several  other  sections  which  it  re- 
fers to  and  adopts.  id. 

19.  A  receiver  under  section  thirty-six,  has 
authority  to  sue  for  and  collect  all  debts 
and  demands  belonging  to  the  corporation. 

id. 

20.  Under  the  forty-second  section,  such  a 
receiver  may  recover  same  rematning  dae 


upon  any  shares  of  stock  sabscribed  io  the 
corporation.  id* 

21.  This  remedy  is  given  by  the  stalate ;  it 
may  be  exercised  although  no  call  has  ever 
been  made  for  the  sums  remaining  unpaid 
on  the  shares  ;  it  is  concurrent,  and  may  be 
enforced  at  law  or  in  equity  ;  and  a  suit  ia 
equity  for  that  purpose  may  be  maintained 
against  each  stockholder  severally.  tdL 

22.  Semb,  that  in  respect  of  contribotioii,  m 
suit  in  equity  may  be  maintained  against  all 
the  delinquent  shareholders  jointly.  id. 

23.  A  receiver  prosecuting  a  shareholder  lor 
the  unpaid  balance  of  bis  stock,  is  not  re- 
stricted in  his  recovery  to  the  amoant  of 
the  debt  due  to  the  creditor  of  the  corpora- 
tion  who  procured  his  appointment.  He  is 
the  officer  of  the  court,  acting  for  all  the 
creditors  and  stockholders.    «.  id 

24.  Nor  is  it  an  answer  to  his  suit,  that  there 
are  other  shareholders  who  are  more  de- 
linquent than  the  defendant  in  the  euit ;  ner 
that  such  creditor  is  himself  a  delinqneDt 
stockholder.  If  the  receiver  acts  oppres- 
sively in  enforcing  the  payments  due  on  the 
stock,  the  court  will  interfere  either  on  a 
cross  bill  bringing  in  the  favored  parties,  or 
on  a  summary  application.  id 

25.  A  shareholder  holding  one  hnndred  shares 
of  stock,  on  which  more  than  half  of  the 
nominal  amount  had  been  paid,  by  an  ar- 
rangement with  the  directors,  received  fall 
scrip  for  sixty  shares,  and  soon  after  relin- 
quished the  remainder  to  the  corporation. 
On  the  corporation  subeequenily  paesinr 
into  the  hands  of  a  receiver,  it  was  kM, 
that  the  creditors,  and  the  other  stock- 
holders who  did  not  assent,  were  not  af- 
fected by  that  arrangement,  and  that  such 
shareholder  must  make  the  whole  hundred 
shares  full  stock,  if  it  were  neeesaary  in 
order  to  discharge  the  corporate  liabilita 


id. 


26.  Where  the  charter  of  a  corporation  pet^ 
mits  its  creditors  to  sue  the  stockbolden  **  in 
any  court  having  cognizance  thereof,**  a 
suit  may  be  commenced  in  equity.  JIbs- 
ter9  V.  The  Rostie  Lead  Mining  Vinrnprn, 

27.  Creditors  who  filed  a  bill  against  snck'S 
corporation,  and  thereby  obtained  a  dis- 
covery of  the  names  of  the  stockholders, 
then  exhibited  a  sopplemental  bill  against 
the  stockholders.  Held,  that  the  proceed- 
ing was  proper,  and  that  ereditoiB  migfat 
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me  the  corporation  and  the  atocUioldeni 
conjointly  in  eqaity.  id. 

38.  A  cruditor  of  a  corporatkm  may  proceed 
against  it  by  bill)  as  well  aa  by  petition, 
nnder  the  tbirty-iizth  section  of  the  feyised 
statutes  relative  to  proceedings  against  cor- 
porations in  equity.  id, 

S9.  The  usual  judgment  craditor*B  bill,  is  a 
sufficient  form  of  proceeding  under  that 
section ;  although  the  party  fihng  it  will  not 
thereby  obtain  any  preference  oyer  other 
creditors.  id. 

30.  The  charter  made  the  stockhoMeis  jointly 
and  severally  liable  for  the  debts  of  the  cor- 
poration, on  the  raturn  of  an  execution  at 
law  unsatisfied  against  the  latter.  Held, 
that  creditors  might  enforce  the  liability 
without  awaiting  the  issue  of  a  decree,  t^. 

31.  Where  in  such  a  case  several  stockhold* 
ere  were  proceeded  against  in  equity,  the 
decree  subjected  them  all  to  the  debt ;  with 
leave  to  apply  to  enforce  contribution 
among  themselves.  id. 

33.  Officen  of  a  corporation  who  are  made 
parties  to  a  bill  for  the  purposes  of  discov- 
ery, are  in  respect  of  their  costs  deemed  a 
part  of  the  corporation.     Semble.  id. 

33.  But  when  the  discovery  thereby  obtained 
is  used  to  charge  such  officers  personally 
in  a  supplementary  proceeding,  they  will 
be  allowed  the  costs  of  their  answer.        id. 

34.  An  assignment,  purporting  to  be  executed 
by  a  corporation  through  its  president  and 
under  its  corporate  seal,  was  produced,  and 
the  president's  signature  proved,  and  there 
appeared  to  be  a  seal  attached  ;  but  there 
was  no  evidence  whether  the  seal  was  that 
of  the  president  or  of  the  corporation. 

Held,  that  the  court  could  not  decide  that 
point  upon  inspection*  and  that  the  execu- 
tion of  the  instrument  was  not  proved. 
Mann,  Receiver,  ^e.  v.  Pentz,  357 

See  Banking  Assogutions. 

£jLECUT0RS  AHD  ADMINISTRATORS,  1  tO  6. 


COSTS. 

1.  A  defendant,  who  in  good  faith  and  with- 
out notice,  purchased  a  mortgage  which 
had  been  discharged  in  the  hands  of  a  for- 
mer owner,  and  was  foreclosing  the  same 
at  law  ;  was  exempted  ftom  costs,  after  an 
unsuccessful  defence  to  a  bill,  for  the  de- 


livery vp  of  the  mortgage.    Fiteh  v.  Co- 
theal,  39 

SL  Where  on  a  bill  and  cress  bill,  each  party 
claimed  more  than  he  was  entitled  to,  but 
the  complainant  in  the  original  salt  OMialy 
succeeded ;  he  was  allowed  his  eosts  of  that 
suit  out  of  the  fund,  and  all  the  other  costs 
were  directed  to  be  borne  by  the  respective 
parties  who  incurred  them.  Craig  ▼. 
Tapfin,  78 

3.  In  a  suit  by  the  aasiguees  of  one  partner 
against  the  executors  of  the  other,  for  a 
settlement  of  the  partnerehip  accounts,  it 
appeared  that  both  parties  had  been  in  de- 
fault; the  accounts  were  intricate,  the  ques- 
tions upon  them  doubtful,  and  though  a 
large  badance  was  found  due,  a  portion  of 
the  claim  equally  large,  was  disallowed. 
No  costs  were  given  to  either  party. 
Beaeham  Y.  Eekford*e  Exeeutoret         116 

4.  Officere  of  a  corporation  who  are  made  par- 
ties to  a  bill  for  the  purposes  of  discovery, 
are  in  respect  of  their  costs  deeped  a  part 
of  the  corporation.  Semble.  maetere  v. 
The  Roeeie  Lead  Mining  Company,     301 

5.  But  when  the  discoveir  thereby  obtained 
is  used  to  charge  such  officers  personally  in 
a  supplementary  proceeding,  they  will  be  al- 
lowed the  costs  of  their  answer.  '*  id. 

6.  It  appearing,  in  a  suit  to  foreclose  a  mort- 
gage, that  there  was  not  one  hundred  dol- 
lars actually  due  and  in  arrear  when  the 
bill  was  filed,  and  there  being  no  obstacle 
to  a  sale  of  the  premises  in  parcels ;  the  bill 
was  dismissed  on  that  ground,  with  costs. 
Knickerbacker  v.  Boutwell,  319 

7.  The  matoriDg  of  instalments  during  the 
pendency  of  the  suit,  so  that  at  the  hearing 
there  was  more  than  one  hundred  dollars  in 
arrear  to  the  complainant  on  the  mortgage, 
does  not  aid  the  jurisdiction  of  the  court, 
which  must  be  determined  by  the  state  of 
things  existing  when  the  suit  was  com- 
menced, nor  relieve  the  complainant  from 
costs.  id, 

8.  A  trustee  in  whom  an  award  to  a  mar- 
ried woman  had  become  vested  for  her 
benefit,  will  not  be  subjected  to  costs,  al- 
though unsuccessAil  in  maintaining  her 
right  to  retain  it    Coutant  v.  CatUn,  485 

9.  One  who  intentionally  uses,  or  closely  imi- 
tates another's  trade  marks,  on  merchan- 
dize or  manufactures,  will  be  subjected  to 
the  costs  of  a  suit  brought  by  the  propria- 
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tor  of  toeh  trade  marks  for  hit  protection. 
Taylor  v.  Carpenter,  603 

10.  A  eommifsion  merchant  who  sells  the 
spurious  article,  knowinur  its  character,  is 
liable  to  a  suit  to  restraia  its  further  sale 
by  the  proprietor  of  the  trade  mark,  and 
will  be  subjected  to  the  costs  of  such  suit 
CoaUJ.Holbrook,  586 


COVENANT. 

Se9  AORIBMBNT,  3. 

Deed,  4  to '6. 
Powers,  1,  3. 

SPEOinO  pEEFORMAIfCE,  6,  7. 


CREDITOR'S  SUIT. 
See  Debtor  and  Creditor,  II. 


CROSS  BILL. 
See  Costs,  2. 


DAMAGES. 

See  Stocks. 

Trade  Marks,  2,  a 


DEBTOR  AND  CREDITOR. 

I.  Of  Tnuie  and  Aeeignrnente  for  the  benefit 
of  Creditors;  and  herein  of  eonveyanees 
and  tranofero  fraudulent  at  against  credi- 
tors, 

II.  Of  suits  by  judgement  creditors ;  and  of 
the  effect  tnereon  of  proceedings  in  bank- 
ruptev, 

III.  Of  suits  by  receivers  of  corporations^ 
and  by  and  in  behalf  of  creditors  of  corpo* 
rations. 

IV.  Of  claims  against  the  separate  estate  of 
nutrried  women,  and  in  their  behalf,  by 
virtue  of  marriage  settlements!  and  of  part- 
nership debts. 


Debtor  and  Creditor,  I. 

Of  Tru9ts  €Md  Assignments  for  ths  benefit  of 
Creditors;  and  Urein  of  conveyances  and 
transfers  fraudulent  as  against  creditors. 


eipal'  and  surety  were  less  than  hia 
perty,  and  who  hsd  no  ezpectation  of  bein^ 
charjred  with  the  debts  for  which  be  was 
surety,  conveyed  his  farm  to  his  aoD»  and 
for  the  price  received  a  note  and  moitfage 
on  the  farm  for  iu  full  value,  payahla  in 
twenty-six  equal  annual  instalments ;  MM, 
that  the  circumstaoees  did  not  eatsblish  n 
fraud  as  against  the  creditors  of  the  father. 
Starr  v.  Strong,  139 

2.  A  general  assignment  executed  by  an  in* 
solvent  debtor,  to  his  brother  who  at  tba 
time  was  unfit  to  attend  to  business  by  na- 
Bon  of  a  lingering  disease,  which  the  ae- 
signor  believed  was  incurable  and  of  which 
he  died ;  was  held  for  that  cause  to  be  frau- 
dulent and  void  as  agsinst  creditota.  €)mr- 
rie  V.  Hart,  353 

3.  The  selection  of  such  an  assignee  fanisbes 
strong  presumption  of  an  intent  on  the  part 
of  the  assignor  to  keep  the  control  and  dis- 
posal of  the  property.  id. 

4.  The  assigned  property  was  almeai  wiMily 
fees  earned  in  the  office  of  sherilE  Thi&  as- 
signor's deputy  continued  to  receive  and 
collect  the  same  alter  the  aasignment,  and 
to  dispose  of  them  as  he  had  done 
ly,  except  that  he  paid  over  to  the 
only  upon  the  assiguee's  direction.  This 
was  held  to  be  evidence  of  fraud  in  the  as- 
signment id. 


5.  So  of  an  underatanding  that  the 
should  allow  to  the  assignor  a  weekly  amn 
for  his  services,  the  same  being  nominaL  idL 


6.  An  assignment  by  a  sheriff  of  fees  due 
and  to  become  due,  having  for  oncLof  its  ob- 
jects an  indemnity  of  his  sureties  agaiaat 
future  misappropriation  of  monies  wfaich 
should  be  collected  on  executions,  is  void.  id. 


7.  Whether   an  assignment  of  fntme  f€ 
by  a  sheriff,  for  the  benefit  of  ciediten 
would  be  valid?    Qtitfrs.  id. 

8.  Where  a  mortgage  given  upon  leaaeboldi 
and  household  Aimitnre,  for  securing  lia^ 

■  bilities  incuned  for  the  moitgagoi's  aoeooi- 
modation,  was  not  filed  pursuant  to  the  act 
of  1833,  till  seven  months  after  it  was 
given,  was  never  renewed  according  to 
that  act,  and  there  never  was  any  ehanfa 
in  the  possession  of  the  fomitnre ;  it  was 
held,  that  the  entire  mortgaffe  was  fraodn- 
lent  and  void  as  against  cremtors,  altfaoogh 
as  to  the'  leaseholds  there  was  a  change 
of  possession.    Ooodhue  v.  Berrien,       630 


1.  Where  a  father,  whose  debts  both  as  prin.   9.  The  case  of  Darling  v.  Rogers,  (23  Wend. 
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483|)  oomniaiitacl  upon.  It  doM  notsaa- 
tain  an  anignment  in  pait>  whera  there  is  a 
corrupt  intent  apparent  ae  to  oome  other 
part  of  the  inatrament  or  of  the  property 
therein  contained  ;  but  holds  that  if  it  con- 
tain a  trust  unauthorized  by  law,  inserted 
without  any  corrupt  motive,  such  trust  is 
not  eridenoe  of  fraud,  and  therefore  does 
not  avoid  the  other  portions  of  the  instru- 
ment, id. 

10.  Neither  a  bona  fide  debt  nor  an  actual  ad- 
▼ance  of  money,  will  sustain  a  security  in- 
fected with  fraud.  id. 

11.  Where  a  resident  of  another  state,  own- 
ing; lands  here,  conveyed  them  to  a  trustee 
residing  here,  in  trust  to  sell  the  same,  and 
out  of  the  proceeds,  after  paying  certain 
specific  sums,  to  remit  the  balance  to  a 
person  residing  at  the  grantor's  domicil,  to 
be  by  him  applied  rateably  upon  all  the 
debts  of  the  grantor ;  and  the  grantor  died 
insolvent,  owing  debts  at  his  domicil  and  in 
other  more  distant  states,  and  leaving  eze- 
cutoni  who  qualified  at  his  domicil ;  it  was 
held,  that  any  of  his  creditors  might  file  a 
bill  in  this  state,  in  behalf  of  themselves  and 
all  other  creditors,  against  the  trustee,  the 
distributor  of  the  fund,  and  the  executors 
of  the  grantor ;  to  have  the  lands  sold,  the 
accounts  of  the  trustee  taken,  and  the  fund 
distributed  to  the  creditors.  Slatter  v 
Carroll,  573 

12.  The  trust  fund  being  real  estate  situated 
here,  and  the  trustee  a  resident  of  this  state, 
the  jurisdiction  of  our  court  of  chancery  is 
unquestionable.  id. 

13.  And  iprhere  there  are  real  assets,  the  court 
will  not  hesitate  to  administer  them,  al- 
though no  pemnal  representative  has  been 
appomted  here.  t^. 

14.  It  is  no  objection  to  entertaining  the  ju- 
risdiction, that  the  creditor  instituting  the 
suit,  resides  at  the  place  of  the  grantor's 
domiciL  id. 

15.  The  rule  of  distribution,  must  be  that  of 
the  trust  deed,  when  it  is  not  repugnant 
to  the  laws  of  this  state.  id. 

16.  The  court  will  direct  the  fund  to  be  re- 
mitted, punuantto  the  deed  of  trust,  to  the 
person  therein  designated,  for  distribution  ; 
or  will  retain  it  and  distribute  it  here,  ac- 
cording to  the  circumstances  of  the  case,  in 
reference  to  the  convenience  of  crediton 
and  of  the  aoeounting  parties.  id. 

See  Poet,  27,  2a 


Dmtor  and  CaiorroE,  II. 

Of  suite  by  judgment  creditors,  and  of  the 
effect  thereon  of  proceedings  in  bankruptcy, 

1 7.  The  commencement  of  a  suit  in  chancery 
by  a  judgment  creditor,  whose  execution  at 
law  has  been  returned  unsatisfied,  gives  to 
him  an  equitable  lien  upon  the  things  in  ac- 
tion of  the  judgment  debtor.  Storm  v. 
WaddeU ;  De  Kay  v.  Waddell,  494 

18.  Such  was  the  law  of  this  state  before  the 
revised  statutes  went  into  operation.        id. 

19.  The  adjudged  cases,  bearing  upon  this 
point,  cited  and  examined.  id, 

20.  The  lien  acquired  by  the  creditor,  is  de- 
feasible only  by  a  discharge  of  the  debt,  or 
by  a  succenful  defence  of  the  suit  in  some 
one  of  the  very  restricted  modes  open  to  the 
defendant.  id. 

21.  The  debtor  cannot  set  up  in  such  a  suit, 
any  defence  to  the  original  demand,  on 
which  the  judgment  was  recovered ;  nor 
any  irregularity  in  its  entry  or  in  the  exe- 
cution ;  nor  that  the  sheriff  refused  to  levy 
on  property,  unless  the  creditor  colluded 
with  him  in  his  misconduct.  id, 

22.  On  an  order  bebg  made  for  the  appoint- 
ment of  a  receiver  in  a  judgment  creditor's 
suit,  and  upon  the  appointment  being  com- 
pleted, the  property  subject  to  the  order 
vests  in  such  receiver  in  equity,  as  of  the 
date  of  the  order,  without  the  execution  of 
any  transfer  or  assignment.  id, 

23.  In  regard  to  movable  property  liable  to 
exeeution  at  law,  although  it  is  subject  to 
the  lien  of  the  creditor,  it  may  be  seized  on 
execution  by  any  other  creditor,  until  the 
order  for  a  receiver  is  made,  but  not  after- 
wards ;  such  order  being  equivalent  to  an 
actual  levy  on  the  property.  id. 

24.  A  discharge  of  the  debtor,  in  bankruptcy 
or  insolvency,  from  his  debts,  pending  the 
suit,  does  not  operate  to  discharge  or  impair 
the  lien  acquired  by  the  commencement  of 
such  a  suit  The  suit  may  proceed  tn  rem 
although  the  person  and  the  future  assets 
of  the  debtor  may  in  the  mean  time  be  ex- 
onerated, id. 

25.  Where  a  debtor  was  declared  a  bankrupt 
under  the  act  of  congress  of  1841f  upon  a 
petition  filed  after  the  commencement  of  a 
judgment  creditor's  suit  affainst  him  in  the 
court  of  chancery ;  it  wnsheld,  irrespective 
of  the  proviso  in  the  second  section  of  the 
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bankrupt  aot,th«t  ihe  SMignee  in  bankrupt- 
cy took  the  debtor's  thingB  in  action,  subject 
to  the  creditor's  lien  acquired  by  the  ftoit. 

id, 

26.  Held  farther,  that  the  right  of  the  jadg- 
ment  creditor  in  these  eases,  constituted  a 
lien  or  secarity,  within  the  meaning  of  the 
proTiso  in  the  second  section  of  the  act,  and 
is  protected  thereby.  id. 

S7.  An  assifjrnee  in  bankruptcy  may  avoid  an 
assignment  executed  by  the  bankrupt  in 
fraud  of  his  creditors,  before  the  passage  of 
the  bankrupt  law ;  but  if  a  judgment  credi- 
tor files  a  bill  to  set  aside  the  assignment, 
before  the  proceedings  in  bankruptcy  are 
instituted,  and  dulyproeecotes  his  suit ;  he 
thereby  acquires  a  lien  which  cannot  be  di* 
vested  or  impaired  by  the  assignee  in  bank- 
ruptcy, id. 

28.  This  was  held  in  a  case  where  the  bill 
was  filed,  the  subpoena  to  answer  served, 
and  the  order  for  a  receiver  made,  before 
the  petition  in  bankruptcy  was  presented 
to  the  U.  S.  District  Court ;  aithough  no 
receiver  was  appointed  until  after  the 
debtor  was  decreed  to  be  a  bankrupt  id. 

29.  After  a  debtor  had  been  decreed  a  bank- 
rupt and  before  he  was  finaJly  discharged, 
a  judgment  creditor's  suit  was  commenced 
against  him,  and  the  creditor  claimed  to 
have  discovered  a  piano,  which  he  was 
entitled  to  have  applied  towards  his  debt. 
The  answer  set  op  the  bankrupt  proceedings 
and  the  debtor's  discharge.  Held,  that  if 
the  piano  were  acquired  by  the  debtor  prior 
to  his  bankrupt  proceedings,  it  became  ves- 
ted in  his  assignee  by  force  of  the  decree ; 
and  if  it  were  acquirod  subsequently,  the 
discharge  was  a  bar  to  the  creditor's  claim 
in  respect  of  his  judgment  id. 

30.  Where  In  a  judgment  creditor's  suit,  the 
defendant  put  in  issue  the  return  of  the  ex- 
ecution issued  out  of  the  supreaie  court 
against  bis  property,  and  the  complainant 
produced  at  the  hearing  an  execution  with 
n  proper  return  indorsed,  which  had  been 
filed  nunc  pro  tunc,  as  of  a  day  prior  to  the 
commencement  of  the  suit,  pursuant  to  a 
rule  of  that  court  made  on  a  motion  without 
notice  after  the  issue  was  joined  in  the  cre- 
ditor's suit,  on  the  ground  that  the  original 
eseowtion  had  been  lost  on  its  transmission 
frsm  ihe  sheriff  4o  the  clerk  ;  it  was  held, 
that  the  evidence  sustained  the  issue  on  the 
part  of  the  oouplatnant  Bradford  v 
Utmd.  163 


31.  Theeireumfftaiioaof  itsbeiiigre&'^cBas 
a  defence  to  the  creditor'a  suity  wonld  be  no 
answer  to  auoh  a  motion  in  the  aupreme 
court,  and  ought  not  to  interfere  with  the 
force  of  the  rule  thereupon  granted.         i^ 


Dkbtoe  and  Ckeditok,  ilL 

Of  miU  by  reeeioert  of  eorporations^  amd  kf 
and  in  Behalf  of  creditor*  of  carpormiiauM. 

See  Bankino  Assogiatjoks,  3,  4. 
Corporations,  14  to  3.^. 


Dbbtor  and  CrboYtor*  IV. 

Of  claims  against  the  eeparate  estate  ofmm^ 
ried  women,  and  in  their  behalf  by  virtus 
of  marriage  settlements;  and  of  pmrtmer^ 
ship  debts. 

32.  A  general  debt  incurred  by  a  muried 
woman  is  not  a  charge  upon  her  separat* 
estate,  nor  is  such  estate  ehaigeable  apon 
any  imptied  undertaking  of  hem.  Curtis 
V.  Engel,  987 

33.  To  make  the  separate  estate  of  a  mar- 
ried woman  liable  for  her  debt,  where  it  is 
not  charged  upon  the  estate  pnrsaant  to 
tho  deed  of  settlemeni,  it  must  be  ahown 
that  the  debt  was  contracted  either  for  ibo 
benefit  of  her  separate  estate,  or  for  her 
own  benefit  upon  the  credit  of  the  aame. 

td. 

34.  A  milliner  on  the  eve  of  her  marrtago, 
transferred  her  furniture,  stock  In  trade 
and  things  in  action  to  a  trustee  for  ber  aole 
and  separate  use,  without  providing  lor 
conducting  the  buaineas  in  future.  AAcr 
her  marriage,  the  stock  was  disposed  of, 
and  ahe  went  to  Europe.  It  was  after  an 
interval,  resumed  by  her,  in  herosm  name, 
her  husband  aiding  in  its  managooient,  hot 
the  trustee  having  no  eoncem  with  it  HM^ 
that  the  business  was  not  conducted  Ibr  the 
benefit  of  her  separate  estate,  and  the  latter 
was  not  chargeable  with  the  debts  eoa- 
traeted  therein.  The  business  was  in  point 
of  law  the  husband's,  and  the  profits  be- 
longed to  him. 

And  upon  the  ovideoce,  it  was  hold  that  the 
goods  furnished  to  her  and  her  husband  in 
the  millinery  btisiness,  were  not  sold  upoe 
the  oradit  of  her  separate  estato.  id. 

35.  By  a  mairlago  contract  oxeeated  m 
France  by  parties  domieiled  there,  on  the 
eve  of  their  marriage,  the  wife  under  tha 
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provisions  of  the  Fpench  law,  pat  oneotbird 
of  her  fortune  into  eommunity,  and  exclu- 
ded the  residue  tlMrefrom,  which  residue 
was  to  belong  to  her  and  be  re-taken  by 
her.  The  parties  removed  to  New  York, 
und  the  husband  died  there  twenty  years 
afterwards.  He  had  taken  and  used  in  his 
business,  the  whole  residue  of  his  wife's 
property,  as  we^  as  that  of  the  community. 
At  his  death,  be  was  in  equity  seised  of  and 
entitled  to  real  estate  in  New  York. 

On  a  bill  filed  by  his  widow,  claimingr  that 
the  marriage  settlement  operated  as  a  mort- 
gage on  his  whole  estate,  and  that  she  was 
entitled  to  priority  of  payment  of  all  her 
demands  arising  under  ti^  eettlement, 

Held,  1.  That  according  to  the  laws  of 
France,  if  the  parties  had  remained  there, 
she  wouki  have  had  no  preferenoe  over 
other  creditors  of  the  husband  in  respect  of 
his  movables,  nor  any  lien  by  way  of  prt- 
vilege  over  bis  immovables.  She  would 
have  had  a  mortgage  upon  his  immovables. 

9.  That  although  the  courts  here,  construing 
the  seitiemeni  aocordiag  to  ihe  lex  loci  con- 
traetut,  will  -give  to  her  the  same  rights  as 
a  creditor,  that  the  French  law  would  con- 
fer^ they  cannot  and  eagbt  not  to  yield  to 
her  over  real  estate  situated  here,  a  lien  or 
priority  unknown  asd  repugnant  to  the  laws 
and  regulations  of  the  country  rei  stf<0. 

3.  Creditors  here  are  entitled  to  rely  upon 
those  laws  for  the  administratien  «f  their 
debtor's  estates. 

4.  The  French  Civil  Code  refuses  to  contracts 
made  in  a  foreign  country,  the  force  of  a 
mortgage  an  France;  and  international 
comity  does  not  require  us  to  pursue  a  dif- 
fepeot<eourse. 

5.  That  theiefose  the  complainant,  whatever 
was  the  extent  of  her  rights  as  a  creditor  by 
reason  of  the  contract  of  marriage,  had  no 
lien  upon  •her  husband's  estate,  nor  priority 
over  his  other  •creditors.  Ordronatex  v. 
Rey,  33 

36.  As  it  respectsChe  partners  and  their  credi- 
tors, real  estate  belonging  to  a  partnership, 
is  in  equity  subjected  to  the  same  general 
rules  as  personal  property.  Debnomeo  v. 
OuiUaumef  366 

37.  Where  real  estate  was  purchased  by  two 
partners,  with  the  funds  and  for  the  busi- 
ness of  the  copartnership,  and  one  of  them 
died  leaving  the  firm  without  personal  prop- 
erty sufficient  to  pay  its  debts ;  it  was  held 
ifaat  the  mal  -estate  was  in  equity  to  be 
treacted  as  personal  property,  and  the  sur- 
▼ivmg  partner  had  an  absolute  right  to  dis- 
fKMC  of  4t  as  such,  for  the  payment  of  the 
debts  oI'liM  film.  id. 


38.  A  creditor  of  a  copartnership  cannot  pro- 
ceed in  equity  against  the  estate  of  a  de- 
ceased partner,  without  showing  that  he 
has  exhausted  his  remedy  at  law  against 
the  surviving  partners ;  or  that  a  resort  to 
legal  process  against  them  would  be  un- 
availing.    Slatter  v.  Carroll,  573 

39.  This  may  be  established  by  proof  that  the 
survivors  are  insolvent  and  have  no  visible 
property  or  assets  liable  to  execution,      id. 

See  Donation. 

MOKTUAOE,  39  to  41. 


DECREE. 

1.  After  a  decree  has  been  made  by  the  chan- 
cellor, it  is  not  competent  for  any  vice- 
chancellor  to  make  any  order  or  decree 
which  would  directly  or  indirectly  dis- 
charge, alter  or  modify  the  same.  The 
Oretnwich  Bank  v.  Loomit,  70 

2.  Held  accordingly,  where  after  a  decree  of 
foredosnre  and  sale  obtained  by  default  in 
a  mortgage  suit  before  the  chancellor ;  a 
purchaser,  pendente  lite,  of  the  lands  mort- 
gaged, filed  a  bill  before  a  vice-chancellor, 
praying  for  an  adjudication  Chat  the  mort- 
gage never  was  a  lien,  or  if  it  were  that  it 
belonged  to  such  purchaser,  and  that  the 
defendant  in  such  suit  from  whom  he 
bought,  had  a  claim  te  the  lands  prior  to 
the  mortgage.  id, 

3.  A  bill  of  review  can  only  be  filed  after  en- 
rolment, and  then  only  for  error  apparent 
on  the  decree,  or  to  produce  relevant  matter 
existing  at  the  time  of  the  decree  but  dis- 
covered afterwards.  A  bill  in  the  nature 
of  a  bill  of  review,  may  be  exhibited  after 
the  decree  is  entered,  and  before  enrolment. 

4.  A  purchaser  pendente  lite,  will  be  bound 
by  a  decree  in  the  suit,  and  the  complain- 
ant need  not  make  fcim  a  party,  or  other- 
wise notice  his  purchase.  If  he  desires  to 
defend  the  suit,  lie  must  make  himself  a 
party  to  it  by  a  supplemental  bill,  before  it 
terminates.  {^ 

5.  An  original  bill  cannot  be  filed  by  such  a 
purchaser,  after  a  decree  in  the  suit  pend- 
ing, to  litigate  anew  or  question  the  subject 
matter  of  such  suit.  id. 

6.  Chancery  will  not  compel  a  purchaser  in 
good  faith  under  its  decree,  to  take  a  defec- 
tive title,  where,  the  defect  is  brought  Ce  its 
notice ;  but  it  does  not  undertake  that  none 
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but  good  titiM  thsll  be  Mid  under  its  direc- 
tions.    WiUianuon  ▼.  Field,  533 

7.  An  order  upon  a  purchaser  under  a  decree 
of  foreclosure  to  complete  the  sale,  made 
on  a  specific  objection  taken  to  the  title ; 
does  not  decide  a  question  of  title  or  of  par- 
ties, which  was  not  made  tiie  ground  of  ob- 
jection, or  brought  to  the  consideration  of 
the  court  And  such  order  is  not  a  protec- 
tion to  the  purchaser,  against  persons  hav- 
ing vested  interests  in  the  equity  of  re- 
demption ;  who  ought  to  have  been,  but 
were  not,  made  parties  to  the  foreclosure. 

id. 

8.  Under  an  order  of  the  court  of  chancery, 
authorizing  a  trustee  to  execute  mortgages 
on  lands,  in  which  he  has  a  life  estate,  and 
his  children  an  estate  in  fee,  to  secure  mo- 
nies ahready  advanced  to  him  and  debts  ow- 
ing by  him,  as  also  monies  to  be  advanced 
or  lent  to  him ;  and  authorizing  him, 
amongst  other  things,  to  apply  the  monies 
to  the  payment  of  bis  debts,  and  invest  the 
surplus  so  as  to  yield  an  income  for  the  sup- 
port of  his  family ;  it  was  heldt  that  he 
could  not  execute  a  mortgage  for  clothing 
thereafter  to  be  furnished  for  himself  or  his 
children,  nor  upon  a  verbal  or  written 
agreement  to  advance  money  at  a  future 
day.  id. 


DRGD. 

1.  A  married  woman  seised  of  land  in  her 
own  right,  executed  a  deed  in  her  maiden 
name,  dated  prior  to  the  marriage,  which 
was  proved  by  a  subscribing  witness  and 
then  recorded.  The  deed  whs  set  aside  as 
invalid,  both  because  it  was  not  acknow- 
ledged by  her  in  the  form  prescribed  by 
law,  and  because  her  husband  did  not  join 
in  it,  or  execute  a  concurrent  conveyance. 
Oalliano  v.  Lajie,  147 

2.  On  setting  aside  a  deed,  the  (guardian  ad 
litem  of  an  infant  defendaut«  in  whom  the 
invalid  title  in  part  rested,  was  directed  to 
join  in  a  re-con veyanoe,  executing  it  for 
imd  in  the  name  of  the  infant  id. 

3.  B.  having  purchased  a  church  edifice  at  a 
public  sale,  in  bis  own  behalf,  conveyed  it 
to  an  incorporated  LuUieran  Church, 
(which  had  another  place  of  wonhip,)  for 
a  consideration  equal  to  three-fourths  of  its 
Talue,  on  certain  express  conditions,  of 
which  one  was  that  divine  service  therein 
should  be  in  the  English  language.  After 
atrial  by  the  grantees  in  the  maintenance  of 
such  service,  which  did  not  pro^r,  B.  re- 


leased them  fkom  all  the  eoiiditaoiia»  «>- 
cept  the  one  reqniiing  it  to  be  and  •■  m, 
Lutheran  Church,  Held, 

1.  That  on  the  execution  of  the  deed,  there 
were  no  ceetuis  que  truH  in  ezisteiicfl  or 
expectancy ;  but  that  it  created  a  charita- 
ble use,  the  fund  for  which  flowed  fiom  B. 
and  the  corporation,  as  donors,  and  the  lat- 
ter were  the  almoners  of  the  charity. 

3.  That  persons  coming  to  worship  in  the  ed- 
ifice, acquired  no  rights,  beyond  the  period 
for  which  they  rented  pews  from  time  lo 
time. 

3.  That  the  conditions  in  the  deed  were 
ed  in  B  alone,  and  his  release  wai 
teni  to  extinguish  them. 

4.  That  joint  oontributors  to  a  charity, 
ing  the  fund  in  one  of  their  noraber,  may 
revoke  the  charity  or  alter  its  terms  and 
conditions.  Cammeyer  v.  United  Lmiker^ 
an  Churehee,  186 

4.  Where  land  is  conveyed  subject  to  a  mort- 
gage for  which  the  grantor  is  peiBonaliy 
liable,  and  the  deed  declares  that  the  gran- 
tee is  to  pay  the  mortgage  as  a  part  of  his 
purchase  money ;  he  is  liable  to  the  gran- 
tor for  the  amount  of  the  mortgage*  as 
the  eame  beeomee  due,  m  an  action  of  as- 
sumpsit Rawmm*9Admim9trmirix'w.Cap^ 
land,  351 

5.  If  the  grantee  executes  the  deed,  he  will 
be  liable  therefor  in  an  action  of  oovenant 

id. 


6.  The  contract  made  by  the  assamptioa  in 
the  deed,  is  not  one  of  indemnity  merely. 
It  is  a  c'ou tract  to  pay ;  and  the  grantor 
in  the  deed  may  enforce  it  without  actual 
payment  made  by  him.  i^ 


7.  Where  one  purchases  land  which  is  sub- 
ject to  a  bond  and  mortgage,  executed  by 
his  grantor,  and  in  his  deed  assumes  and 
agrees  to  pay  the  mortgage ;  he  is  liable  to 
his  grantor  to  pay  the  same  as  a  part  of  tlis 
price  or  consideration  of  the  land.  Bhfer 
V.  MonhoUandf  478 

8.  As  between  him  and  the  mortgagor,  the 
latter  thereupon  becomes  a  surety  for  the 
former,  in  respect  of  the  mortgage  debt. 

id. 

9.  An  assignment,  purporting  to  be  exeeated 
by  a  corporation  through  its  president  and 
under  its  corporate  seal,  was  produced,  and 
the  president's  signature  proved,  and  then 
appeared  to  be  a  seal  attached  ;  bat  them 
was  no  evidence  whether  the  seal  was  that 
of  the  president  or  of  the  corporation. 

Held,  that  the  court  could  not  decide  that 
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point  upon  ioflpectioii,  and  that  the  execu- 
tion of  the  iDstrnment  was  not  proved. 
Matm,  Receiver,  ^e.  t.  Pentz,  257 

10.  Where  the  witness  sworn  by  a  commis- 
sioner of  deeds,  to  identify  the  grantor  in  a 
conveyance,  on  the  tatter's  appearing  to  ac- 
knowledge the  execution  of  such  convey- 
ance, is  the  grantee  therein,  or  otherwise 
interested  in  sustaining  its  execution ;  the 
certificate  of  the  officer  of  its  due  acknow- 
ledgment, furnishes  no  proof  of  its  execu- 
tion.    Cfoedhue  v.  Berrien,  630 

11.  A  subscribing  witness  testified  to  bis  own 
signature  to  a  mortgage,  and  that  it  was 
signed  and  acknowledged  by  a  penon  who 
was  introduced  to  him  as  the  mortgagor 
Another  witness  identified  the  signature 
thus  made,  as  that  of  the  mortgagor.  Held, 
that  the  mortgage  was  sufficiently  proved. 

id, 

13.  A  mortgage,  attested  by  a  witness  who 
was  previously  unacquainted  with  the  gran- 
tor, is  not  an  unattested  conveyance  within 
the  meaning  of  1  R.  S.  738,  §  137.         id. 

13.  An  averment  of  the  execution  of  a  deed 
or  writing,  imports  delivery, zm  well  as  sign- 
ing.    Brinckerhoff  v.  Lawrence,  400 

See  Donation. 

DoWER. 

Powers. 

Sfbcipio  Pbrforhancb,  €,  7. 

Teitst,  20. 


DEFICIENCY. 
See  Deed,  5  to  8. 

DELIVERY. 
See  Donation. 

DEMAND. 
See  Executors  and  Administrators,  9, 10. 

DEPOSIT  OF  DEEDS. 

See  EatriTABLE  Mortqaob. 

DEVISE. 
i9e«  Wixx 


DISCOVERY. 
See  Costs,  4,  5. 


DISCHARGE. 
See  Bankrupt,  9  to  13. 

MORTOAOB,  VIII. 


DISSOLUTION. 

See  Partnership. 


DONATIO  MORTIS  CAUSA. 
See  Donation,  2. 


DONATION. 

1.  G.  asserted  claims  against  tw6  brotben 
who  were  partners,  as  well  in  their  own 
right,  as  ezecnton  of  his  father's  estate, 
and  a  legal  controversy  was  likely  to  en- 
sue. D.,  his  mother,  who  was  the  assignee 
of  two  bonds  given  by  G.  to  the  two  brothers, 
two  years  before  her  death  attached  to  the 
bonds  a  writing  signed  by  her,  expressing 
her  desire  to  prevent  such  a  controversy 
after  her  death,  and  directing  the  bonds  to 
be  cancelled  on  G.'s  executing  a  discharge 
of  all  demands  to  bis  father's  executors  and 
to  each  of  his  brothers  and  sisters ;  and  if 
he  should  refuse,  then  the  bonds  were  to  be 
made  a  set-ofiT  against  any  such  demands, 
but  they  were  never  to  be  put  in  suit 
against  him.  The  bonds  and  writing  were 
in  D.'s  possession  at  her  death,  and  there 
was  no  evidence  ef  their  having  ever  been 
out  of  her  possession,  or  of  any  formal  de- 
livery of  the  writing  by  her. 

Held,  in  a  suit  against  her  administrator,  that 
the  bond  should  be  delivered  up  to  G.  on 
his  executing  the  discharges  specified  in  the 
writwg  signed  by  D.  Brinckerhoff  v.  Law- 
renee,  400 

2.  Abo  that  the  instrument  eodd  net  be  sus- 
tained as  a  donatio  mortio  cauom,  nor  on 
the  ground  of  an  appointment,  or  as  a  di- 
rection to  her  legal  representatives;  but 
that  it  was  rather  the  dischaige  or  forgive- 
ness of  a  debti  id. 

3.  It  seems  there  is  a  distinction  between  do- 
nations unaccompanied  by  delivery,  where 
the  object  is  to  forgive  a  debt ;  and  these  in 
whioh  the  donor's  apparent  intent  is  to 
transfer  property,  either  in  his  poasesnon 
or  by  means  of  his  own  note  or  bond,     id. 
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4.  The  strong  ezpressioiiB  in  the  books  of  the 
common  law,  against  Bustaining  donations, 
either  mortis  causa  or  inter  tnvos,  without 
tradition  or  actual  delivery,  are  owing  to 
such  gifts  being  usually  claimed  on  parol 
evidence.  id. 

5.  Where  the  intent  of  the  donor  is  proved 
under  his  own  hand,  a  delivery  will  be  pre- 
sumed from  slight  circumstances.  id. 

6.  The  retention  ofthe  deed  or  instrument  by 
the  donor  does  not  impair  its  validity,  un- 
less there  be  clear  and  decisive  proof  that 
he  never  parted  or  intended  to  part  with  its 
possession.  id. 

7.  Though  courts  of  justice  ought  never  to 
strain  a  point  of  law  to  relieve  a  case  of 
hardship,  or  to  support  a  claim  however 
meritorious ;  equity  should  strive  to  validate 
an  instrument,  evidently  designed  to  be 
made  effectual  by  the  party,  which  procee- 
ded not  merely  on  a  good  consideration, 
but  on  that  of  settling  and  avoiding  family 
broils  ;  if  the  principles  of  law,  or  the  force 
of  judicial  decisions  wiU  sanction  a  decree 
in  its  support.  id. 


DOWER. 

W.  being  seised  of  lands  subject  to  a  mort- 
gage, which  had  not  been  executed  by  his 
wife,  conveyed  them  to  D.,  his  wife  joining 
with  him  in  ^ue  form.  D.  subsequently 
reconveyed  them  to  W.  Held,  that  the 
wife's  inchoate  right  of  dower  was  extin- 
guished by  the  deed  to  D.  and  was  not  re- 
stored as  against  the  mortgage  by  the  re- 
conveyance ;  and  that  she  was  dowable  of 
the  equity  of  redemption  only.  Heogland 
V.  Watt,  148 


B 


EQUITABLE  CONVERSION. 

Where  a  testator  directs  his  executors,  after 
paying  legacies,  to  sell  his  real  estate  to  the 
best  advantage  in  their  power,  and  as  sound 
discretion  might  direct,  and  then  to  divide 
the  whole  proceeds  equally  among  his  chil- 
dren ;  there  is  an  equitable  convenion  of 
the  land  ;  the  quality  of  personalty  is  given 
to  its  proceeds  to  all  intents  ;  and  it  is  to 
be  considered  in  equity  as  personal  proper- 
ty for  all  the  purposes  of  the  wiU.  Martin 
v.  iSAcniuifi,  341 


See  FAKTHKwrnHMr,  10,  11,  14. 
Will,  iti,  4 


EQUITABLE  MORTGAGE. 


1.  In  the  absence  of  other  proof,  evidence  of 
an  advance  of  money,  and  the  finding  of 
title  deeds  of  the  borrower  in  the  posseosioii 
of  the  lender,  establishes  an  equitable  mort- 
gage.   Rockwell  V.  Hobby,  9 

2.  E.  advanced  money  to  one  who  held  a 
bond  and  mortgage  against  his  mother,  IL, 
paying  its  full  >  amount.  There  was  no  as- 
signment executed,  the  securities  were  lest* 
and  it  did  not  appear  that  they  ever  left  the 
possession  of  their  mutual  attorney ;  bat 
£■  had  the  possession  of  H.*8  deed  for  the 
premises  mortgaged,  and  retained  it  till  his 
death.  It  did  not  appear  how  he  came  bj 
the  deed. 

Heldt  that  the  son  had  an  equitable  lien  oo 
the  premises  for  the  amount  of  his  advanee 
with  interest.  id, 

3.  If  there  had  been  no  deposit  of  the  deed^ 
\  but  he  advanced  the  money  on  an  agree- 
ment to  have  the  mortgage  assigned,  equity 
would  substitute  him  in  the  place  of  the 
mortgagee.  tdl 


EQUITY. 

Though  courts  of  justice  ought  never  to 
a  point  of  law  to  relieve  a  case  of  hardship, 
or  to  support  a  claim  however  meritonoos ; 
equity  should  strive  to  validate  an  instra- 
ment,  evidently  designed  to  be  made  eifieo- 
tual  by  the  party,  which  proceeded  net 
merely  on  a  good  consideration,  but  on  that 
of  settling  and  avoiding  family  broils ;  if  the 
principles  of  law,  or  the  force  of  jadicial  de- 
cisions will  sanction  a  decree  in  itsanppoit. 
Brinckerhoff  v.  Lawrence.  400 


EQUITY,  PRIOR. 
See  PaiNciPAL  and  SuaETV,  1  to  6. 

EQUITY  OF  REDEMPTION. 

i^ee  MORTGAOB. 

ESTATE. 

^Ste  Rbhaindus^ 
Trusts. 
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ESTOPPEL 

See  Confirmation,  1  to  3. 


EVANGELICAL  LUTHERAN 
CHURCH. 

See  Agkeement,  3. 

Cbaritablb  Ube0,  17. 


EVICTION. 

1.  An  eviction  is  establifihed  by  proof  that  at 
the  time  of  the  purchase,  the  lands  sold 
were  actaally  occapied  under  a  valid  hostile 
title,  so  that  the  purchaser  could  not  obtain 
possession  of  the  same,  and  whereby  he 
never  did  obtain  actual  possession.  Withers 
V.  Codwite,  350 

2.  Where  the  title  to  real  estate  fails,  the  pur- 
chaser has  no  remedy  in  equity  to  recover 
back  the  price,  unless  there  was  fraud  or 
deceit  in  the  sale.    Banks  v..  Walker,    344 

3.  The  only  recognized  ground  of  equitable 
interference  to  stay  the  collection  of  the 
unpaid  purchase  money,  in  the  absence  of 
fraud,  is  a  failure  of  the  consideration  by 
reason  of  a  defect  of  title  clearly  establish- 
ed, and  an  eviction  from  the  possession  of 
the  land.  id, 

4.  These  facts  may  be  shown  as  a  defence, 
when  the  collection  is  attempted  in  chan- 
cery, notwithstanding  the  deed  contains 
covenants  of  title.  id, 

5.  In  a  suit  for  the  foreclosure  of  a  mortgage, 
the  defendant  set  up  that  the  mortgage 
was  given  for  the  purchase  money,  that  the 
lands  were  conveyed  to  him  without  cove- 
nants, and  that  one  claiming  a  paramount 
title  had  commenced  an  ejectment  for  the 
recovery  of  the  lands,  which  was  in  vigor- 
ous prosecution,  and  if  successful,  would 
wdivest  all  the  mortgagor's  title  except  a 
dower  right.  The  defendant  entered  into 
the  possession  of  the  lands  at  the  time  of 
his  purchase,  and  had  not  been  turned  out 
or  evicted.  The  defence  was  overruled, 
and  a  decree  made  for  the  sale  of  the  lands, 
and  against  the  mortgagor  for  the  deficien- 
cy, in  case  the  pruceeds  of  the  sale  were 
insufficient  to  pay  his  bond  accompanymg 
the  mortgage.  ia. 


EVIDENCR 

1.  The  defendant,  in  a  suit  for  specific  per- 
formance, may  show  in  his  defencoi  by  pa- 
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rol  evidence,  that  the  written  contract  relied 
upon,  does  not  correctly  and  truly  express 
the  agreement  of  the  parties,  but  that  there 
is  some  material  omission,  insertion  or  va- 
riation, through  mistake,  surprise  or  fraud. 
Best  V.  Stow,  297 

2.  Where  an  agent  purchases  land  in  his  own 
name  at  the  request  and  for  the  benefit  of 
bis  principal,  and  gives  his  own  bond  and 
mortgage  for  the  purchase  money  in  which 
the  principal  joins  ostensibly  as  surety,  it 
is  competent  to  prove  by  parol  evidence 
that  the  latter  is  the  principal  in  the  trans- 
action and  the  agent  the  surety.  The  Mo-' 
hawk  and  Hudson  Rail  Road  Company  v. 
Costigan,  306 

3.  Where  the  witness  sworn  by  a  commission- 
er of  deeds,  to  identify  the  grantor  in  a 
conveyance,  on  the  latter's  appearing  to 
acknowledge  the  execution  of  such  con- 
veyance, is  the  grantee  therein,  or  other- 
wise interested  in  sustaining  its  execution ; 
the  certificate  of  the  ofiSicer  of  its  due  ac- 
knowledgment, furnishes  no  proof  of  its  ex- 
ecution.   Goodhue  v.  Berrien,  630 

4.  A  subscribing  witness  testified  to  his  own 
signature  to  a  mortgage,  and  that  it  was 
signed  and  acknowledged  by  a  person  who 
was  introduced  to  him  as  the  mortgagor. 
Another  witness  identified  the  signature 
thus  made,  as  that  of  the  mortgagor.  Held, 
that  the  mortgage  was  sufiiciently  proved. 

id. 
See  Debtor  and  Creditor,  30. 
Deed,  9, 13. 
Donation,  5,  6. 
Pleading,  17  to  19, 23  to  25. 
UsuRT,  1  to  3,  7. 
Will,  II. 

EXCHANGE. 
See  Sale,  4  to  8. 


EXECUTED  AGREEMENT. 
See  SnciFic  Fbrvormanci,  6,  7. 

EXECUTION. 

See  Judgment  and  Execution. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A  decree  against  the  primary  administraton 
of  an  intestate,  in  a  suit  relative  to  the  sne- 
cession  of  movable  property,  conducted  in 
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dne  form  and  between  proper  partiee,  at  the 
place  of  his  domicil  in  a  foreign  country  ;  ia 
concluaive  upon  a  aufaeidiary  administrator 
appointed  here,  in  respect  of  the  rights  of 
the  parties  which  were  therein  adjudicated. 
SuarezY,  The  Mayor,  ^c.  of  New  York,  173 

S.  This  was  held  of  a  decree  in  the  Superior 
Court  of  Justice  for  the  District  of  Cartha- 
gena  in  the  republic  of  New  Grenada,  esta- 
blishing the  right  of  a  party  as  next  of  kin 
of  an  intestate ;  the  question  arising  in  a 
suit  by  such  party  to  recover  assets  obtain- 
ed by  an  administrator  appointed  here.    id. 

3.  Where  the  principal  administrator  at  an  in- 
testate's domicil,  in  a  foreign  country,  allots 
to  a  party  as  his  next  of  kin,  divers  things 
in  action  existing  here,  and  makes  a  trans- 
fer and  delivery  of  the  same  so  far  as  is 
practicable  ;  such  party  is  entitled  to  receive 
the  things  in  action  from  the  administrator 
here,  in  the  absence  of  creditors  claiming 
the  fund.  id, 

4.  On  such  an  administratran  here,  it  appear- 
ing that  (he  claimant  would  be  entitled  at 
the  domicil  of  the  intestate,  to  receive  the 
entire  fund,  all  other  claimants  having  been 
ascertained  and  paid  by  the  principal  ad- 
ministrator there ;  the  fund  will  be  paid  di- 
rectly to  such  claimant,  without  remitting 
it  to  the  intestate's  domicil.  id, 

5.  The  statute  exemption  from  the  payment 
of  interest  on  moneys  paid  into  the  treasury 
of  the  city  of  New  York  by  the  public  ad- 
ministrator, was  designed  as  a  compensation 
for  the  important  public  duty  of  rescuing  the 
effects  of  aliens  and  strangers,  and  preserving 
them  for  their  creditors  and  relatives.  And 
it  was  intended  by  the  legislature  that  the 
corporation  of  the  city  should  have  the  bene- 
fit of  the  use  of  the  money  until  it  should  be 
claimed  by  the  rightful  owners.  id. 

6.  The  corporation  does  not  stand  upon  the 
footing  of  privatf  trustees,  using  the  trust 
fund  for  their  own  profit  or  advantage,  and 
is  not  liable  to  pay  interest  on  those  moneys, 
unless  by  reason  of  some  wrongful  act  or 
omission.  id, 

7.  And  before  paying  the  fond  to  a  foreign 
claimant,  regard  to  the  public  duty  as  well 
as  the  pecuniary  liability  of  the  corporation, 
requires  that  his  right  should  be  very  fully 
established.  id, 

S.  The  common  council  is  a  legislative  body, 
charged  with  interests  and  duties  of  great 
magnitude  and  importance  ;  and  its  action 
in  respect  of  claims,  is  necessarily  more  like 


that  of  a  legislature/ than  like  an  indivi* 
dual's.  Therefore  the  corporation  of  the 
city  is  not  put  in  defatklt  as  to  the  payment 
of  the  fund  in  such  a  case,  by  a  petition  to 
the  common  council  truly  exhibiting  a  right- 
ful claim,  where  no  proof  is  presented  with 
it.  It  is  the  claimant's  duty  to  follow  up 
his  petition,  and  exhibit  his  prooiii  to  the 
common  couneil,  or  to  the  commiitees  in- 
trusted with  its  examination.  idm 

9.  Where  land  is  conveyed  subject  to  a  mort- 
gage for  which  the  grantor  is  personally 
liable,  and  the  deed  declares  that  the  gruitee 
is  to  pay  the  mortgage  as  a  part  of  his  pur- 
chase money ;  he  is  liable  to  the  grantor 
for  the  amount  of  the  mortgage,  as  (Ae«a«« 
becomes  due^  in  an  action  of  assumpsit. 
The  contract  made  by  the  assnmpticm  ia 
the  deed,  is  not  one  of  indemnity  merely. 
It  is  a  contract  to  pay ;  and  the  grantor  in 
the  deed  may  enforce  it  witboot  actual  pay* 
ment  made  by  him  ;  and  the  liability  of  the 
grantee  by  force  of  such  an  assumpliony  is 
a  demand  against  him,  which  in  the  event 
of  his  death,  may  be  set  off  in  favor  of  the 
grantor,  in  a  suit  brought  by  the  legal  repre- 
sentatives of  the  grantee  upon  a  contract 
for  the  payment  of  money.  iZmoson's  Ad- 
ministratrix V.  Copland,  251 

10.  B.  bought  four  lots  of  ground,  and  execn- 
ted  mortgages  thereon  to  P.  for  the  pnrcbaao 
money,  ^nien  B.  sold  and  conveyed  the 
lots  to  C.  subject  to  the  mortgages,  which 
the  latter  by  the  deed,  was  to  pay  as  a  pert 
of  the  price.  C.  sold  and  conveyed  the  lots 
to  R.  in  the  same  manner.  Alter  R.'s  death* 
the  mortgages  were  foreclosed,  the  lots  were 
sold,  and  there  was  a  large  deficiency  in 
satisfying  the  mortgage  debt,  which  B.  paid 
to  P.  B  then  demanded  the  same  of  C^ 
who  paid  him  by  his  own  bond  and  a  moit- 
gage  on  land.  In  a  suit  by  R.'s  admtnis» 
tratrix  to  foreclose  a  bond  and  mortgage 
given  by  C.  to  R.,  it  was  held  that  the 
amount  of  the  deficiency  was  a  demand  ex- 
isting against  R.  in  his  lifetime,  whieh  C 
might  set  off  against  the  bond  and  mortgage 
sought  to  be  foreclosed. 

Also  held  that  the  costs  paid  by  C.  to  B.weie 
not  within  the  contract  of  R.,and  could  not 
be  set  off.  mL 

11.  The  principle  of  the  rule,  that  where  a 
person  becomes  a  surety  in  a  note  to  be  nsed 
for  a  particular  object,  the  principal  cannot 
divert  it  from  that  object  without  the  sure- 
ty's assent ;  applied  as  between  the  princi- 
paFs  administrator  and  the  surety,  in  fiivor 
of  the  latter,  to  the  proceeds  of  such  a  note 
remaining  in  the  principal's  band  at  his 
death.    Uty.Higkiamd  BanK  311 
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The  administrator's  claim  to  retain  the 
proceeds  is  no  better  than  that  of  the  intes- 
tate would  hare  been  if  he  had  been  liting. 


Sf  CONFIEMATION,  3. 

DEBToa  AND  CacDiToa,  1 1  to  16 ;  38, 39. 
Donation. 

JgaisDioTioN,  6  to  13. 
Will,  15  to  17. 


EXPECTANT  ESTATE. 
See  RBMAiNDias* 

EXTINGUISHMENT. 

Set  MOHTOAOE,  VIII. 


EXTRINSIC  EVIDENCE. 
See  Will,  IL 


FAILURE  OF  TITLE. 
See  Dbcrbb,  6  to  8. 

MORTGAQE,  21  to    25. 


FIDUCIARY. 


See  TausTS,  IV. 


FIXTURES. 

As  between  mortgagor  and  mortgagee,  fix- 
tures put  up  for  manufacturing,  on  property 
leased  for  years,  are  included  in  aiu^  pass 
by  a  mortgage  of  the  land.  Day  ▼.  Per- 
Jb'n#,  359 

FORECLOSURE. 

See  MoaTOAQi,  IX. 


FOREIGNERS. 

See  CoapoaATiONs,  11. 
Trade  Maeks,  6,  7. 


FOREIGN  EXCHANGE. 
See  Sauc»  4  to  8. 


FOREIGN  LAW. 

See  EzBOirroEs  and  ADMiNisraAToRS,  1  to  4. 
Marriagb  Sbttlbment,  1. 


FRAUD. 

See  CoNnaMATioN,  3. 

Debtor  and  Creditor,  I. 
Frauds,  Statute  of. 
Mortgage,  1. 


FRAUDS,  STATUTE  OF. 

• 

1.  Where  the  defenceUo  a  contract  stated  in 
a  bill,  is  that  it  was  not  in  writing,  the 
answer  must  set  up  such  defence  as  a  faett 
and  put  it  in  issue  distinctly.  When  the 
answer  admits  the  making  of  the  agree- 
ment alleged  in  the  bill,  without  asserting 
that  it  is  not  in  writing  and  that  it  is  there- 
fore void  by  the  statute  of  frauds,  the  de- 
fendant cannot  object  to  the  contract  on 
that  ground  at  the  hearing.  Vaupell  ▼• 
Woodward,  143 

2.  Stating  in  the  answer  that  the  contract  is 
void  in  law  and  that  the  defendant  is  not 
bound  to  perform  the  same,  is  not  sufficient 
to  enable  him  to  avail  himself  of  the  statute 
of  frauds,  or  to  put  tfaeaomplainant  on  proof 
of  a  contract  in  writing.  id. 

3.  Railway  shares  not  within  the  English 
statute  of  ^uds  against  parol  contracts— 
in  note.  id. 

4.  Since  the  revised  statutes,  contracts  for  the 
sale  of  lands  resting  upon  mutual  promises, 
must  be  subscribed  by  both  the  buyer  and 
the  seller,  to  be  obligatory  upon  the  latter. 
Cammeyer  v.  The  Untied  Lutheran 
Churehe»t  186 

5.  Although  an  agreement  which  may  be 
performed  withiu  a  year,  is  not  within  the 
clause  of  the  statute  of  frauds  respecting 
contracts  not  to  be  performed  within  that 
period ;  an  agreement  which  cannot  be 
performed  within  a  year,  except  upon  a 
contingency,  which  the  parties  could  not 
hasten  or  retard,  as  the  death  of  some  per- 
son, is  not  within  the  statute.  And  the 
possibility  of  performance  which  withdraws 
a  case  from  the  force  of  the  statute,  must 
rest  upon  human  effort  or  volition,  and  not 
upon  providential  interference.  Semblf, 
Tolley  V.  Oreene,  91 

See  Evidence,  1. 
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FREE  BANKS. 
See  Banking  AaaociATioNiL 


FRENCH  LAW  OF   SETTLEMENTS. 
See  Maruage  Skttlshbnt,  L 

FUTURE  ADVANCES. 
See  MoRTOAGKy  IL 

FUTURE  ESTATES. 

See  RuiAINDERB, 

o 

GENERAL  BANKING  LAW. 

See  Banking  AaaociATioNS, 

GOOD  WILL. 
See  Trade  Marks,  1,  8,  9,  11,  13. 

GUARDIAN  AD  LITEM. 
See  Deed,  2. 

H 

HUSBAND  AND  WIFE. 

1,  A  married  woman  leised  of  land  in  her 
own  right,  executed  a  deed  in  her  maiden 
name,  dated  prioi:  to  the  marriage,  .which 
was  proved  by  a  subecribing  witness  and 
then  recorded.  The  deed  was  set  aside  as 
invaUd,  both  because  it  was  not  acknow- 
ledged by  her  in  the  form  prescribed  by  law, 
and  because  her  husband  did  not  join  in  it, 
or  execute  a  concurrent  conveyance.  Oal- 
liuTiO  y.  Lane,  147 

S.  Where  a  husband  gave  to  his  wife  by  will, 
in  Ueu  of  dower,  a  decent  and  comforta- 
ble support  and  maintenance  out  of  his  es- 
tate in  sickness  and  in  health  during  her 
lifetimct  leaving  the  residue  of  his  property 
to  his  two  chiif&en,  it  was  held  tliat  such 
allowance  was  not  to  be  measured  by  the 
sum  requisite  to  support  her  in  a  boarding 
house;  but  that  she  should  have  suffi- 
cient  to  maintain  her  in  house-keeping  at 


the  place  of  her  residenee,  and  in  the  man- 
ner to  which  she  had  been  aocnatomed 
while  living  with  her  husband  ;  it  appear- 
ing that  the  sum  necessary  for  such  a  main- 
tenance was  less  than  the  interest  on  one- 
third  of  the  testator's  estate.  ToUey  t. 
Greene,  91 

3.  W.  being  seised  of  lands  subject  to  a  mort^ 
gage,  which  had  not  been  ezecnted  by  his 
wife,  conveyed  them  to  D.,  his  wife  joining 
with  him  in  due  form.  D.  subsequently  re- 
oonveyed  them  to  W.  Held,th9l the  wife** 
inchoate  right  of  dower  was  extinguish- 
ed by  the  deed  to  D.  and  was  not  restored 
as  against  the  mortgage  by  the  reconyey- 
ance ;  and  that  she  was  dowable  of  tbo 
equity  of  redemption  only.  Hoogland  r. 
Watt,  148 

4.  Where  a  testator  directed  his  executors  to 
sell  his  real  estate  to  the  best  advantage  in 
their  power  and  as  sound  discretion  might 
direct,  and  to  divide  the  proceeds  among 
his  children  equally ;  and  the  execaton 
made  a  sale  which  was  alleged  to  be  invalid 
by  the  heirs  of  one  of  the  dbuphters  of  tbo 
testator  who  survived  him.  Her  hariMnd 
having  ratified  the  sale  and  received  a  part 
of  the  proceeds ;  Held,  that  there  was  an 
equitable  conversion  of  the  land,  and  that 
her  husband  was  entitled  with  her  assent  to 
receive  her  share  of  the  proceeds,  and  that 
his  ratification  of  the  sale  was  conclosivo 
in  respect  of  the  same.    Martin  v.  Skermant 

341 
See  Marriage  Ssttlrxent. 
Mortgage,  29. 


ILLEGAL  OR  VOID. 

,  See  Bankino  Associationb. 
Debtor  and  CREorroR,  L 


INDEMNITY. 
See  Executors  and  ADMiNirrRAToiSy  9,  10 

INFANT. 
See  Deed,  2. 


INJUNCTION. 

i^ee  Jorisdiction,  15. 

Trade  Marks,  2,  8, 15, 19. 
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INSOLVENT. 
See  BANCitufT. 


INTEREST. 

1.  There  is  no  general  rnle  fixing  the  date  of 
the  dissoIatioQ  of  a  partnership  as  the  period 
from    which    interest  is  to    be  computed 

'  against  the  partner  who  is  indebted  to  his 
associate.  Beaeham  v.  Eckford^e  Exeeu- 
tore,  116 

2.  The  allowance  or  refusal  of  interest  m  sueh 
cases,  depends  upon  the  circumstances  of 
each.  id, 

3.  E.  in  New  York  and  B.  in  Baltimore,  were 
partners  in  building  a  frigate  in  Baltimore, 
and  subsequently  in  conducting  a  ship-yard 
there.  £.  made  the  advances  on  building 
the  frigate  and  received  the  price ;  and  in 
1827,  three  years  before  the  dissolution, 
was  aware  in  general  terms  that  in  a  set- 
Uement  of  their  accounts  there  would  be  a 
large  balance  due  to  B.  but  he  did  not  know 
what  such  balance  was.  There  never  was 
any  setilement  made  between  the  partners. 
The  accouuts  were  kept  at  Baltimore,  and 
there  were  extensive  transactions  after- 
wards, so  that  at  the  dissolution,  in  1830. 
though  £.  might  have  well  inferred  that  he 
owed  B.,  he  had  no  means  of  ascertaining 
what  was  the  true  balance.  E.  in  1827, 
applied  to  B.  for  an  account,  which  B 
promised  to  send  from  time  to  time,  but  it 
was  never  sent  And  E.  neglected  to  fur- 
nish his  accounts  to  B.  when  requested.  E. 
died  in  1832,  and  there  was  no  accurate 
statement  of  the  accounts  made  out  until 
1837,  after  a  suit  was  commenced  by  B.'s  as^ 
signees  against  E.'s  executors,  for  a  settle- 
ment Such  statement  was  then  made  known 
to  the  executors  ;  and  it  thereby  appeared 
that  there  was  a  balance  of  more  than 
$27,000  due  from  E.  to  B.  in  1830.  Held, 
that  both  parties  had  been  remiss  in  their 
duty ;  that  B.  should  have  furnished  his  ac- 
counts so  as  to  put  E.  in  default ;  that  E  's 
executors  should  not  be  charged  with  in- 
terest from  the  date  of  the  dissolution  on 
the  balance  afterwards  found  to  have  been 
then  due  from  £. ;  but  that  they  were  liable 
to  pay  interest  from  1837,  the  date  when 
they  were  authentically  informed  of  the 
extent  of  such  balance,  because  although 
the  suit  was  then  in  progress,  they  might 
have  paid  the  ascertained  amount  into  court 
for  the  benefit  of  B.'s  assignees.  id. 

4.  Upon  the  death  of  a  copartner  it  is  the  duty 


of  the  sarvivor  to  fnniish  to  the  representa- 
tives of  the  deceased  partner,  all  the  ac- 
counts of  the  firm,  and  then  unite  with  them 
in  endeavoring  to  adjust  the  aoconnta  and 
ascertain  the  balance ;  and  if  he  neglect 
this  duty  he  will  lose  interest  on  the  bal- 
ance which  may  subsequently  appear  to 
have  been  due  to  him.  id. 

5.  The  statute  exemption  from  the  payment 
of  interest  on  moneys  paid  into  the  treasu- 
ry of  the  city  of  New  York  by  the  public 
administrator,  was  designed  as  a  compi^nsa- 
tion  for  the  important  public  duty  of  reecu- 
iii^  the  effects  of  aliens  and  strangers,  and 
preserving  them  for  their  creditors  and  re- 
latives. And  it  was  intended  by  the  legis- 
lature that  the  corporation  of  the  city 
should  have  the  benefit  of  the  nse  of  the 
money  until  it  should  be  claimed  by  the 
rightful  owners.  Suarex  v.  The  Mayor 
^c.  of  New  York,  173 

6.  The  corporation  dpes  not  stand  upon  the 
footing  of  private  trustees,  using  the  trust 
fund  for  their  own  profit  or  advantage,  and 
is  not  liable  to  pay  interest  on  those  mo- 
neys, unless  by  reason  of  some  wrongful 
act  or  omission. 

And  before  paying  the  fund  to  a  foreign 
claimant,  regard  to  the  public  duty  as  well 
as  the  pecuniary  liability  of  the  corporation* 
requires  that  his  right  should  be  very  fully 
established.  id. 

7.  The  corporation  is  not  put  in  default  as  to 
the  payment  of  the  fund  in  such  a  case,  by 
a  petition  to  the  common  council  truly  ex- 
hibiting a  rightful  claim,  where  no  proof  is 
presented  with  it  It  is  the  claimant's  duty 
to  follow  up  his  petition,  and  exhibit  his 
proofs  to  the  common  council,  or  to  the 
committees  intrusted  with  its  examination. 

id. 

8.  The  allowance  of  interest  as  an  incident  to 
a  debt,  is  founded  on  the  agreement  of  the 
parties:  and  such  agreement  may  be  ex- 
press or  implied.    Stevenson  v.  Maxwell, 

273 

9.  It  is  implied,  where  there  is  a  contract  to 
pay  the  principal  at  a  specific  time,  and 
the  debtor  makes  default ;  interest  being 
chargeable  from  that  time,  upon  the  ground 
of  the  default.  id, 

10.  Where  such  payment  is  to  be  made  on 
the  conveyance  of  land  at  a  stipulated  pe- 
riod, and  the  land  is  not  then  conveyed,  the 
purchaser  is  not  in  default  if  he  omits  to 
pay  the  price,  and  no  interest  is  recovera- 
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ble  against  him  until  he  is  pat  in  default  by 
the  tender  of  a  deed.  id. 

11.  The  general  rale  in  England  is,  that  from 
the  time  fixed  for  the  completion  of  a  con- 
tract for  the  sale  and  conveyance  of  land, 
the  purchaser  is  entitled  to  the  profits  of  the 
estate,  and  will  be  compelled  to  pay  inte- 
rest upon  the  price.  And  the  agreement  to 
pay  interest,  is  implied  from  the  purchaser's 
receiving,  or  being  entitled  to  receive,  the 
rents  and  profits.  id. 

12.  This  rule  is  modified  here,  by  the  difier- 
ence  in  the  situation  and  productiveness  of 
real  estate,  and  the  higher  rate  of  interest ; 
and  in  the  case  of  vacant  or  unproduc- 
tive property,  a  contract  to  pay  interest 
will  not  be  implied,  when  the  purchaser  is 
prevented  from  obtaining  his  title  tlirough 
the  default  or  negligence  of  the  vendor. 
The  entry  into  poflsession  of  such  property 
ought  not  to  affect  the  principle.  id, 

13.  And  where  the  piiKshaser  does  not  go 
into  possession,  under  or  in  pursuance  of 
the  contract  of  sale,  and  the  delay  in  its 
completion  is  imputable  to  the  seller,  he 
will  not  be  charged  with  interest  on  the 
purchase  money,  in  the  absence  of  an  ex- 
press agreement  to  pay  interest.  id. 

14.  S.  &  M.  being  joint  owners  in  possession 
of  several  lots,  under  a  lease  which  con- 
tained a  covenant  for  the  sale  and  convey- 
ance to  the  lessees  at  their  option  at  a  fix- 
ed price,  tendered  the  price  to  the  lessor's 
heirs  and  representatives,  and  demanded 
the  title ;  but  the  latter,  by  reason  of  in- 
fancy and  other  causes,  were  unable  for  a 
long  period  to  convey  tlie  same.  S.  then 
signed  an  agreement  by  which  he  covenant- 
ed to  execute  a  perfect  conveyance  to  M. 
of  all  his  right  and  interest  in  one  of  the 
lots,  (which  was  vacant,)  on  the  Ist  of 
May,  1830,  in  consideration  of  a  large  price 
to  be  then  paid  or  secured  by  M. ;  and  when 
the  legal  title  was  obtained,  he  would  give 
any  further  assurance,  &.c.  S.  made  no 
effort  to  complete,  or  to  convey  his  own  in- 
terest to  M.  at  or  before  the  day  fixed ;  and 
early  in  1K31,  he  repudiated  the  agreement, 
denied  its  obligation,  and  disclaimed  M .  as  be- 
ing the  purchaser.  M.  nevertheless  proceed- 
ed, and  erected  a  valuable  store  on  the  lot, 
the  income  from  which  exceeded  the  whole 
cost  of  both  store  and  lot ;  and  at  the  same 
time  he  made  similar  erections  on  the  joint 
account,  on  the  other  lots  of  himself  and 
S.  In  1636,  S.  fil^d  a  bill,  amongst  other 
things,  calling  on  M.  to  complete  the  pur- 
chase of  the  lot,  and  a  conveyance  was  fi- 
nally in  readiness  for  M.  ia  1841.  ^ 


Held,  that  M.  did  not  enter  into 
under  his  contract  with  S.,  and  the  cha- 
racter of  his  previoas  possession  was  not 
changed.  That  S.  was  not  entitled  to  inte- 
rest on  the  stipulated  price  from  May  1, 1830, 
nor  until  he  made  or  offered  a  full  convey* 
ance  of  his  right  and  title  in  the  lot ;  bat 
he  was  entitled  to  the  value  of  the  rents  ia 
the  intervening  period  as  the  same  wonid 
have  beeii  derived  from  the  lot,  in  the  coo- 
dition  in  which  it  was  when  he  contracted 
to  sell  to  M.  id. 

15.  A  testator  having  two  bond  debts  paym- 
ble  on  demand  with  interest,  againat  F.  tbo 
husband  of  his  granddaughter  &.,  gave  one- 
ninth  part  of  the  bulk  of  his  estate  to  trus- 
tees, in  trust,  first  to  pay  to  his  execatora 
out  of  the  same,  but  not  out  of  the  annuml 
income  or  proceedtt  all  such  sums  of  money 
as  might  be  owing  to  him  at  his  deeeane, 
by  F.,  and  secondly  to  pay  to  6.  for  her 
life,  the  net  annual  income  and  product  of 
the  residue  of  the  trust  property  or  eotate, 
for  her  separate  use.  The  ninth  of  the  per- 
sonal estate  was  not  enough  to  pay  half 
the  principal  of  F.*s  bonds.  The  trmlecs 
omitted  for  several  years,  to  pay  off  F.'s 
debt,  and  used  the  testator's  penKmal  effects 
to  improve  his  real  estate  and  make  it  pro- 
ductive. They  then  claimed  that  interest 
should  be  paid  on  the  debt  out  of  G.*s  in- 
come from  the  ninth  part. 

Helff,  that  no  interest  was  payable  on  tbo 
debt  of  F.  after  the  death  of  the  testator, 
either  out  of  the  net  income  or  the  capital 
of  the  ninth  part    Janettay  ▼.  Oreen,  415 

16.  Held,  also  that  interest  was  to  be  compu- 
ted on  the  bonds  until  his  death,  and  piaid 
to  the  executors.  id. 

17.  F.'s  debt  is  to  be  regarded  as  one  dno 
from  a  stranger,  and  it  is  simply  a  charge 
or  burthen  of  a  sum  in  grovs,  imposed  upon 
the  capital  of  the  trust  fund,  and  upon  snch 
a  charge  an  obligation  to  pay  i^rest  can- 
not be  implied  except  upon  the  plain  inten- 
tion of  the  person  by  whom  it  is  granted. 

id. 

18.  There  is  no  equity  in  the  case  which  re- 
quires G.  to  pay  out  of  the  income  sach 
sum  as  it  has  been  benefitted  by  the  trus- 
tees omission  to  pay  the  debt  of  F.  Norn 
constat,  but  that  the  whole  estate  has  been 
benefitted  in  a  corresponding  degree  by 
such  omission.  id. 

See  MoETCAGK,  38. 

Principal  ano  Aobrt,  3  to  9. 
Usuar,  (i  to  7. 
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IRREGULARITY. 

See  JoRiiMOTioN,  1. 
Practxcb,  23. 


JUDGMENT  AND  EXECUTION. 

A  jadgment  recovered  for  a  debt  secured  by 
a  mortgagre  on  laads,  cannot  become  a  lien 
upon  auch  lands  ;  and  a  sale  of  the  equity 
of  redemption  under  an  execution  upon 
fluoh  jadgrment,  will  not  confer  any  title 
upon  the  purchaser.  And  it  makes  no  dif- 
fereace  that  the  judgment  was  not  recover- 
ed upon  the  bond  accompanying  the  mort- 
gage, so  long  as  it  was  obtained  for,  or  con- 
fteeetd  to  secure,  the  same  indebtedness. 
The  Oreeuwich  Bmnk  t.  Loomie^  70 

See  Dbbtoe  and  CacnrroEi  II. 
Dbchm,  1  to  5. 


JUDGMENT  CREDITOR'S  SUIT. 
See  Debtok  and  Ckbditob,  II. 


JURISDICTION. 

J.  The  court  of  chancery  does  not  decide  upon 
the  regul^tj  of  the  proceedings  of  the  su- 
preme court  Bradford  V.  Read f  163,  Storm 
▼.  Waddelli  De  Kay  v.  WaddeU,        494 

S.  Where  the  charter  of  a  corporation  permits 
its  creditors  to  sue  the  stockhoklerB,  "  in 
any  court  having  cognizance  thereof,"  a 
suit  may  be  commenced  in  equity.  Mae* 
tere  ▼.  Roeaie  Lead  Mining    Cowpanyj 
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3.  A  creditor  of  a  corporation  may  proceed 
against  it  by  biU»  aa  well  as  by  petition,  un- 
der the  thirty-sixth  section  of  the  revised 
statutes  relative  to  proceedings  against  cor- 
porations in  equity.  t^. 

4.  The  usual  judgment  creditor's  bill,  is  a 
sufficient  form  of  proceeding  under  that 
section  ;  although  the  party  filing  it  will  not 
thereby  obtain  any  preference  over  other 
creditors.  id. 

5.  The  charter  made  the  stockholders  jointly 
and  severally  liable  for  the  debts  of  tbe  cor- 
poration, on  the  return  of  an  execution  at 
law  unsatisfied  against  the  latter.  Held, 
that  crediton  might  enforce  the  liability 


without  awaiting  the  issue  of  a  decree, 
against  the  corporation.  id, 

6.  The  court  of  chancery  will  not  sustain  a 
bill  for  the  mere  purpose  of  construing  a 
will.  It  is  only  when  questions  under  the 
will,  arise  incidentally  in  the  exercise  of 
the  legitimate  powers  of  the  court,  where 
it  has  jurisdiction  for  some  other  purpose, 
that  such  constructwn  can  be  given ;  as 
in  cases  of  trust,  account  and  the  like.  Em-' 
mom  V.  Caim»y  369 

7.  Such  jurisdiction  is  maintained,  at  the  suit 
of  one  claiming  the  personal  estate  after  the 
determination  of  a  life  interest,  asking  to 
have  an  account  taken  and  the  fund  secured ; 
80  far  as  to  determine  the  right  of  the  claim- 
ant to  the  remainder  in  such  fund.  id. 

8.  Where  a  resident  of  another  state  owning 
lauds  here,  conveyed  them  to  a  trustee  re- 
siding here,  in  trust  to  sell  the  same,  and 
out  of  the  proceeds,  after  paying  certain 
specific  sums,  to  remit  the  balance  to  a  per- 
son residing  at  the  grantor's  domicil,  to  be 
by  him  applied  rateably  upon  all  the  debta 
of  the  grantor ;  and  tbe  grantor  died  insol- 
vent, owing  debts  at  his  domicil  and  in  other 
more  distant  states,  and  leaving  executors 
who  qualified  at  his  domicil ;  it  was  held, 
that  any  of  his  creditors  might  file  a  bill  in 
this  state,  in  behalf  of  themselves  and  all 
other  creditors,  against  the  trustee,  the  distri- 
butor of  the  fund,  and  the  executors  of  the 
grantor ;  to  have  the  lands  sold,  the  ac- 
counts of  the  trustee  taken,  aud  the  fund 
distributed  to  the  creditors.  Slatter  v.  Car- 
roU,  573 

9.  The  trust  fund  being  real  estate  situated 
here,  and  the  trustee  a  resident  of  this  state, 
the  jurisdiction  of  our  court  of  chancery  is 
unquestionable.  id. 

10.  And  where  there  are  real  assets,  the  court 
will  not  hesitate  to  administer  them,  al- 
though no  personal  representative  has  been 
appointed  here ;  and  tbe  foreign  executors 
may,  in  such  a  case,  be  made  parties  in  that 
capacity.  u2. 

11.  It  is  no  objection  to  entertaining  the  ju- 
risdiction, that  the  creditor  instituting  the 
suit,  resides  at  the  place  of  the  grantor's 
domiciL  id. 

12.  The  court  will  direct  the  fund  to  be  re- 
mitted, pursuant  to  the  deed  of  trust,  to  the 
person  therein  designated,  for  distribution ; 
or  will  retain  it  and  distribute  it  here,  accord- 
ing to  the  circamstances  of  the  case,  in  re* 
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ference  to  the  convenience  of  creditors  and 
of  the  accounting  parties.  id, 

13.  In  a  suit  for  the  foreclosure  of  a  mort- 
gage, it  appearing  that  there  was  not  one 
hundred  dollan  actually  due  and  in  arrear 
when  the  bill  was  filed,  and  there  being  no 
obstacle  to  a  sale  of  the  premises  in  parcels; 
the   bill  was  dismissed  on    that  ground. 
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Knickerbocker  ▼.  Boutwell, 


14.  The  maturing  of  instalments  during  the 
pendency  of  the  suit,  so  that  at  the  hear- 
ing there  was  more  than  one  hundred  dol- 
lars in  arrear  to  the  complainant  on  the 
mortgage,  does  not  aid  the  jarisdiction  of 
the  court,  which  must  be  determined  by 
the  state  of  things  existing  when  the  suit 
was  commenced.  id. 

15.  The  court  of  chancery  will  grant  an  in- 
junction against  the  unauthj^ized  use  of  a 
manufacturer's  or  vendor's  trade  marks, 
and  will  decree  the  payment  of  the  dama- 
ges sustained  thereby.     Coats  v.  Holbrooke 

I  566  ;  Taylor  v.  Carpenter,  603  ;  Partridge 
v.  Menck,  ^2 

16.  Where  the  complainants  have  a  legal  title 
to  a  part  of  the  lands  as  tu  which  they  ask 
relief  against  an  ejectment,  their  bill  as  to 
such  part,  will  be  dismissed.  Harder  v. 
Harder,  17 

See  MoETGAOB,  21  to  25. 
Powers. 

Specific  Performance,  6, 7. 
.Trade  Marks. 


LANDLORD  AND  TENANT. 

Where  an  order  of  the  court,  made  in  the  city 
of  New  York,  refers  to  the  amount  of  the 
annual  rent  reccfred  at  its  date  by  one  en- 
tilled  to  the  net  income  of  real  estate ;  the 
direction  is  to  be  deemed  as  intending  the 
rent  for  the  year  ending  on  the  first  day  of 
May.    Janeway  v.  Oreen,  415 

• 

See  Assessments. 

Partnership,  13, 14. 


LAPSE  OF  TIME. 
See  Confirmation,  3. 


LEASE. 
See  Landlord  and  Tenant. 


LEGACY. 

1.  Legacies  for  support  and  maintenance  of 
a  wife  and  children,  otherwise  unprovided 
for,  do  not  abate  with  the  general  legacin. 
Stewart  v.  Chambers,  383 

2.  A  testator  having  a  wife  and  two  nmaO 
children,  and  also  four  adnlt  children  by  a 
former  wife,  after  giving  legacies  to  the 
latter,  directed  his  executors  to  conrert  ail 
the  residue  of  his  estate  and  inveflt  it  in 
stocks  or  on  real  security,  so  to  remain 
until  the  death  or  marriage  of  his  wife,  and 
until  the  youngest  child  should  become  of 
full  age.  Out  of  the  interest  and  tmeomu^ 
they  were  to  pay  his  wife  an  tnmmit^  half 
yearly  so  long  as  she  remained  sole,  and  to 
his  two  infant  children  earA  an  annual  emm 
in  half  yearly  payments,  varying  according 
to  their  age  from  time  to  time.  Each  was 
to  have  JClOOO  on  her  marriage;  and  wfaoi 
the  youngest  became  of  age  and  the  widow's 
annuity  ceased,  the  residue  was  to  be  divt- 
ded  equally  between  them.  The  will  fur- 
ther provided  in  the  mean  time,  that  all  the 
surplus  interest  and  income,  after  paying 
the  annuities,  should  be  divided  among  tiie 
four  adult  children ,  semi-annually.  The  in- 
come of  the  residue  of  the  estate  waa  insuf- 
ficient to  pay  the  three  annuities  during 
ten  years  that  the  widow  survived.  AAer 
her  death  it  was  more  than  sufficient  to  pay 
the  two  infants  annuities. 

Held,  that  the  surplus  sums  then  arising^ 
must  be  applied  to  the  discharge  of  the  ar- 
rears of  the  three  annuities  which  occnned 
prior  to  the  widow's  death,  before  any  of 
them  could  be  divided  among  the  adult 
children.  id. 

3.  The  direction  for  a  half  yearly  payment 
and  distribution,  was  held  on  the  genefal 
intent  of  the  will,  to  be  a  regulation  as  to 
the  time  of  payment  to  the  wife  and  two 
minor  children,  and  for  a  division  after  they 
were  fully  paid.  And  the  testator's  intent 
would  be  violated  by  a  division  of  the  sur- 
plus of  any  half  year,  leaving  any  pofMui 
of  the  annuities  unpaid  which  fell  dne  pm- 
viously.  id. 

4  But  the  adults  having  received  a  mizplns 
when  there  were  no  arrears,  would  not  be 
required  to  refund,  on  the  income  subse- 
quently becoming  deficient  to  meet  the  car- 
rent  annuities.  t^ 
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5.  The  arreara  to  the  widow  became  a  debt 
dae  to  her  ab  they  re«pectively  accrued, 
which  was  a  charge  upon  the  income  ac- 
cruing after  her  death.  id. 

6.  An  annuity  to  one  of  the  infants,  which  o^ 
a  literal  reading  of  the  will  was  to  termi- 
nate/on  an  event  that  mieht  leave  her  un* 
provided  for  at  fifteen,  and  which  did  occur 
when  she  was  twenty ;  held  to  continue 
thereafter  in  the  same  manner  as  her  sis- 
ter's was  directed,  upon  a  construction  of 
other  clauses  in  the  will,  and  its  geueral  in- 
tent, id. 

7.  Legacies  directed  to  be  paid  in  London  in 
sterling  mooey,  if  paid  to  the  parties  here 
are  to  be  paid  at  the  par  of  exchange ;  and 
if  remitted,  the  executors  are  to  purchase 
exchange  on  London  for  the  amount  in 
steriiog.  id, 

8.  Where  a  testator  bequeathed  the  dividends 
of  twenty  shares  of  bank  stock,  and  it  ap- 
peared that  he  had  such  shares  at  the  date 
of  his  will  and  afterwards  bought  eighty 
shares  more ;  but  sold  the  whole  so  that  he 
had  no  such  bank  stock  at  his  death ;  the 
legacy  was  held  to  be  adeemed.  Newcomb 
V.  St.  Peter9  Church,  636 

9.  A  b^qaest  to  the  free  school  of  a  church, 
the  interest  of  which  was  to  be  appropriated 
by  the  trustees  of  the  church  for  the  ure  of 
the  school  forever,  and  if  the  school  should 
not  continue,  then  for  the  use  of  the  church  ; 
was  held  to  be  a  valid  legacy.  id. 

10.  A  testator  gave  to  biis  wife  for  life  all  the 
income,  rents  and  profits  of  his  real  and  per- 
sonal estate ;  and  after  her  death  gave  the 
like  interest  to  T.  for  life,  oat  of  which  she 
was  to  support  three  infants,  W.,  J.  and  E. 
Next,  he  gave  the  whole  jents  and  income 
alter  her  death,  to  W.,  J:  and  E.  for  life,  as 
joint  tenants ;  and  then  gave  the  residue  of 
his  estate  to  £.  absolutely  and  in  fee,  first 
providing  for  her  fifty  thousand  dollars  when 
she  should  arrive  at  age.  Then  followed  a 
provision  that  if  E.  should  die  without  chil- 
dren or  issue,  that  the  whole  residue  of  his 
estate  should  go  to  his  cousins. 

In  a  suit  by  one  of  the  next  of  kin,  in  which  a 
construction  of  the  will  as  to  the  personal 
estate  became  requisite; 

Held,  1.  That  the  two  first  life  estates  in  the 
income  and  profits,  were  valid. 

3.  That  the  subsequent  gifts  of  the  personal 
estate  were  void  as  suspending  the  absolute 
ownership  more  than  two  lives  in  being  at 
the  death  of  the  testator. 

3.  That  the  legacy  of  fifty  thoosand  dollars  to 


4. 


£.  was  contingent  on  her 
age,  and  was  void  for  the 
That  T.  was  not  entitled 
sonal  property  for  life,  in 
it  must  be  converted  and 
cured,  so  as  to  give  her 
preserve  the  capital  for  the 
moru  V.  CairnSf 


attaining  her  full 
same  cause, 
to  enjoy  the  per- 
specie ;  but  that 
permanently  se- 
the  income,  and 
next  of  kin.  £m- 
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See  Charitablb  Usbs,  10, 15, 19. 
Will,  26  to  29* 


LEGAL  ESTATE. 


See  Remainders. 
Will,  43  to  45, 


LIEN. 


Vol.  11. 


S6 


The  term  Uen9^  in  the  bankrupt  act  of  con* 
gross  passed  in  1841,  is  not  limited  to  mere 
common  law  liens  which  are  lost  whenever 
their  owner  parts  with  the  possession  of  the 
property.  It  embraces  all  cases  in  which 
real  or  personal  property  is  charged  with  the 
payment  of  any  debt  or  duty,  without  re- 
gard to  the  possession  of  the  property,  or  the 
legal  or  equitable  nature  of  the  doty  im- 
posed. Storm  T.  Waddell ;  De  Kay  v.  Wad* 
dell,  494 

See  Bankrupt,  I  to  8. 

EaUITABLB    MORTOAOR,  1  tO  3. 
MORTOAOE,  2  to  4,  28. 

Trusts,  31. 


LIMITATION  OF  ACTIONS. 

1.  Equity,  before  the  revised  statutes,  applied 
the  doctrine  of  limitation  of  actions,  by 
analogy  to  the  construction  and  application 
of  the  statute  In  the  courts  of  law  in  like 
cases.     Didier  v.  Davison,  61 

2.  A  debtor  who  had  faiiled  and  whose  debt 
was  past  due,  assured  his  creditor  in  writing, 
that  he  would  pay  if  he  became  able.  Tlie 
creditor  did  not  agree  to  forbear  the  debt, 
but  he  omitted  to  sue,  and  the  debtor  after- 
wards became  able  to  pay  it.  Held,  that 
the  creditor's  action  accrue<i  on  the  debt 
falling  due,  and  not  on  the  debtor's  becoming 
able  to  pay.  id, 

3.  Under  the  statute  of  limitations  enacted  in 
1813,  it  was  not  necessary  that  the  person 
relying  upon  a  return  to  this  state  as  com- 
mencing the  period  of  limitation,  should 
have  resided  here  full  six  yeads  after  auch 
return ;  nor  that  his  residence  here  should 
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have  become  known  to  the  creditor.  It  auf- 
fioed  that  the  debtor's  return  was  open  and 
public,  and  made  with  the  intent  to  reside 
in  the  state.  id. 

4.  J.  residing  in  the  West  Indies,  in  and  prior 
to  1616,  l^came  largely  indebted  to  D.  Sl 
p.,  merchants  in  Baltimore.  He  failed,  and 
went  to  England,  from  whence  in  1817,  he 
wrote  to  the  D.'s  promising  to  pay  when  he 
became  able.  Subsequently  he  went  to 
South  America  and  resided  there  several 
years.  In  March,  1834,  he  came  to  New 
York  to  reside,  having  sent  his  family  here 
in  the  summer  of  1833.  He  declared  his 
intention  of  becoming  a  citizen  in  April, 
1834,  and  he  and  his  family  resided  here, 
openly  until  September,  1835,  with  the  ex- 
ception  of  his  own  temporary  absence  from 
March,  till  July,  1835.  In  November,  1843, 
D.  commenced  a  suit  in  equitv  in  this  state 
against  J.  to  which  J.  pleadecf  the  lapse  of 
time,  setting  up  as  a  bar  his  residence  here 
in  1834  and  1835.  Held,  that  the  plea  was 
a  good  bar  to  the  suit.  id. 

5.  A  plea  of  the  statute  of  limitations,  setting 
up  two  matters,  either  of  which  establishes 
that  defence,  is  not  for  that  cause  a  double 
plea.  id. 

6.  The  provision  of  the  revised  statutes,  pre- 
scribing a  limitation  of  ten  yean  to  suits  of 
exclusive  equitable  cognizance,  does  not  ap- 
ply to  a  right  which  was  vested  and  perfect 
before  those  statutes  took  efiect.  William' 
mm  V.  Field,  533 

7.  In  general,  no  statute  is  to  have  a  retro- 
spect beyond  the  time  of  its  commencement 
And  a  new  statute  of  limitations,  should  not 
be  so  construed  as  to  cut  off  or  abridge  a 
vested  right,  unless  its  language  imperative- 
ly requires  that  construction.  id. 


LIMITATIONS  IN  WILLS,  DEEDS  &c. 

See  Deed,  3. 

Marriage  Settlement. 
Will,  44,  45. 


LIS  PENDENS. 

1.  A  purchaser  pendente  lite,  will  be  bound  by 
a  decree  in  the  suit,  and  the  complainant 
need  not  make  him  a  party,  or  otherwise 
notice  his  purchase.  If  he  desires  to  defend 
the  suit,  he  must  make  himself  a  party  to  it 
by  a  supplemental  bill,  before  it  tennmates. 
The  Orttnwich  Bank  v.  Loamia,  70 


3.  An  original  bill  cannot  be  filed  by  sacii  • 
purchaser,  after  a  decree  in  the  suit  peiufingt 
to  litigate  anew  or  question  the  subject  mat- 
ter of  such  suit  1^ 

3.  A  mortgage  executed  by  a  tenant  in  com- 
mon of  lands,  pending  a  suit  in  this  coart 
for  their  partition,  becomes  a  lien  on  his  in- 
terest in  the  land.     Weetervelt  v.  Hajf,  96 

4.  If  the  suit  terminates  in  a  decree  for  a  Bafo, 
and  a  sale  ensues  at  which  the  mortgagor 
becomes  the  purchaser  of  a  part  of  the  lands, 
and  on  receiving  a  deed  is  allowed  towards 
the  amount  bid,  for  his  share  of  the  proceedi 
of  the  whole  premises,  and  omits  to  pay  off 
the  mortgage,  it  still  continues  to  be  a  lien 
as  against  such  mortgagor, -upon  the  land 
bought  by  him  at  such  sale.  id. 

5.  And  a  mortgage  executed  by  him  after  the 
sale,  for  a  precedent  debt,  to  one  who  rdra- 
quishes  no  security  or  value  therefor ;  wilt 
be  subject  to  the  lien  of  such  prior  mortgago, 
to  the  extent  of  the  mortgagor's  original  in- 
terest in  the  proceeds  of  the  lands  held  ia 
common.  So  if  after  the  sale,  the  mortga- 
gor executes  a  mortgage  to  one  who  has  no- 
tice of  the  existence  and  non-payment  of 
the  mortgage  given  pending  the  partition. 

id, 

6.  A  stranger  purchasing  at  such  a  sale  and 
paying  the  price,  without  notice  of  the  mort- 
gage executed  pendente  Ute,  would  be  pro- 
tected against  the  mortgage.  id. 

See  Decree,  1  to  6. 


LOAN. 

See  UsiTRY. 

LUTHERAN  CHURCIL 

See  AOREEHEMT,  3. 

Deed,  3. 

Ill 

MAINTENANCE. 
See  Husband  and  Wife,  2. 

MANUFACTURES. 
■  See  Trade  Mar^s. 
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Carriage  settlement. 

1.  ^y  a  marriage  contract  executed  in  France 
by  parties  domiciled  there,  on  the  eve  of 
their  marriage,  the  wife  under  the  provis- 
ioDB  of  the  French  law,  pat  one-third  of 
ber  fortune  into  community,  and  excluded 
the  residue  therefrom,  which  residue  was 
to  belong  to  her  and  be  re -taken  by  her. 
The  parties  removed  to  New  York,  and  the 
hasband  died  there  twenty  years  afterwards. 
He  had  taken  and  used  in  his  business,  the 
whole  residue  of  his  wife's  property,  as  well 
as  that  of  the  community.  At  his  death, 
be  was  in  equity  seised  of  and  entitled  to 
real  estate  in  New  York. 

On  a  bill  filed  by  his  widow,  claiming  that 
the  marriage  settlement  operated  as  a  mart' 
gage  on  his  whole  estate,  and  that  she  was 
entitled  to  priority  of  payment  of  all  her 
demands  arising  under  the  settlement. 

Held,  1.  That  according  to  the  laws  of 
France,  if  the  parties  had  remained  there 
she  would  have  had  no  preference  over 
other  creditors  of  the  husband  in  respect  of 
bis  movables,  nor  any  lien  by  way  of  privi- 
lege over  his  immovables.  She  would  have 
had  a  mortgage  upon  his  immovables. 

S.  That  although  the  courts  here,  construing 
the  settlement  according  to  the  lex  loei 
contractus,  will  give  to  her  the  same  rights 
as  a  creditor,  that  the  French  law  would 
confer ;  they  cannot  and  ought  not  to  yield 
to  her  over  real  estate  situated  here,  a  lien 
or  priority  unknown  and  repugnant  to  the 
laws  and  regulations  of  the  country  rei 

sitiB. 

3.  Creditors  here  are  entitled  to  rely  upon 
those  laws  for  the  administration  of  their 
debtor's  estates. 

4.  The  French  Civil  Code  refuses  to  eon- 
tracts  made  in  a  foreign  country,  the  force 
of  a  mortgage  in  France  ;  and  international 
comity  does  not  require  us  to  pursue  a  dif- 
ferent course. 

5.  That  therefore  the  complainant,  whateirer 
was  the  extent  of  her  rights  as  a  creditor 
by  reason  of  the  contract  of  marriage,  had 
no  lien  upon  her  husband's  estate,  nor  pri- 
ority over  his  other  creditors.  Ordronaux 
Y.  Key.  33 

2.  To  make  the  separate  estate  of  a  married 
woman  liable  for  her  debt,  where  it  is  not 
charged  upon  the  estate  pursuant  to  the 
deed  of  settlement,  it  must  be  shown  that 
the  debt  was  contracted  either  for  the  bene- 
fit of  her  separate  estate »  or  for  her  own 
benefit  upoa  the  credit  of  the  same.  Curtis 
V.  Engel,  287 

3.  A  general  debt  incurred  by  a  married  wo- 
man i»  not  a  charge  upon  her  separate  es- 


tate, nor  is  such  estate  chargeable  npon  any 
implied  undertaking  of  hers.  id. 

4.  A  milliner  on  the  eve  of  her  marriage, 
transferred  her  fortune,  stock  in  trade  and 
things  in  action  to  a  trustee  for  her  sole  and 
separate  use,  without  providing  for  con- 
ducting the  business  in  future.  After  her 
marriage,  the  stock  was  disposed  of,  and  she 
went  to  Europe.  It  was  after  an  interval, 
resumed  by  her,  in  her  own  name,  her  hus- 
band aiding  in  its  management,  but  the 
trustee  having  no  concern  with  it  Held, 
that  the  business  was  not  conducted  for  the 
benefit  of  hei^separate  estate,  and  the  lat- 
ter was  not  chargeable  with  the  debts  con- 
tracted therein.  The  business  was  in  point 
of  law  the  husband's,  and  the  profits  be- 
longed to  him. 

And  upon  the  evidence,  it  was  held  that  the 
goods  furnished  to  her  and  her  husband  in 
the  millinery  business,  were  not  sold  upon 
the  credit  of  her  separate  estate.  td. 


MARRIED  WOMAN. 
See  Husband  and  Wifb. 


MERGER. 
See  Mortgage,  58. 


MISJOINDER. 

1.  An  objection  to  the  bill  for  the  misjoinder 
of  complainants,  will  not  be  regarded,  when 
it  is  raised  for  the  first  time  at  the  final 
hearing  of  the  cause.    Harder  v.  Harder, 

17 

2.  The  complainants  purchased  of  T.  distinct 
portions  in  severalty,  of  a  lot  of  land,  by 
contracts  providing  for  their  conveyance, 
at  a  future  day.  T.  was  in  possession 
under  a  like  contract  fVom  the  defendant, 
who  was  seised  of  the  land.  Another  con- 
tract had  been  given  by  the  defendant  to 
M.  and  he  refused  to  convey  to  the  com- 
plainants, except  subject  thereto.  There- 
upon one  of  them,  W.,  in  behalf  of  the 
whole,  and  for  their  protection,  bought  M.'a 
contract.  The  defendant  then  ejected  the 
complainants  severally,  and  they  exhibited 
their  bill  against  him,  praying  for  an  in- 
junction and  a  conveyance  of  the  land  to 
W.  for  their  benefit.  Held,  on  demurrer, 
that  there  was  no  misjoinder  of  complain- 
ants, but  that  T.  was  a  necessary  party  to 
the  suit.     Wood  y.  Psrry,  7 
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3.  It  is  a  fatal  objection  to  a  suit  thai  a  part 
of  the  complainanta  do  not  show  any  title 
to  participate  with  the  others  in  the  relief 
sought.  Cammeytr  t.  United  Lutheran 
Churches,  186 


MISNOMER. 


See  Wiix,  4  to  6,  39, 


MISREPRESENTATION. 
See  Specifio  Perform4NC(,  13  to  16. 


MONIED  INCORPORATIONS. 
See  CuRPoaATJONS,  14  to  25. 


MORTGAGE. 

I.  Of  the  eontideration  and  its  n^fficiency ; 
of  the  validity  of  mortgagee ;  and  of  the 
proof  thereof  t  and  of  parol  evidence. 

II.  Of  mortgagee  to  eeeure  future  advancee, 
and  their  priority. 

III.  Mortgagee  given  for  the  purchase  tnO' 
ney;  and  herein  of  defence  to  their  pay* 
ment  on  the  ground  of  failure  of  title; 
and  of  dower  in  the  mortgaged  premises. 

IV.  Of  the  recording  of  mortgages ;  and  of 
notice. 

V.  Of  the  rights  of  mortgagor  and  mortga- 
gee; of  subrogationt  substitution,  and  sure- 
ty.     Also  of  further  or  collateral  security 

VI.  Assignment  of  mortgage,  and  the  rights 
consequent  thereupon. 

VII.  Effect  of  purchaee  subject  to  a  mort- 
gage, and  assuming  its  payment ;  and 
remedies  of  various  persons  thereupon. 

VIII.  Of  the  payment  and  satisfaction  of 
mortgages,  and  of  the  discharge  of  tnort- 
gaged  premises. 

IX.  Foreclosure  ;  Lis  Pendens ;  ja^d  Decree. 


Mortgage,  I. 

Of  the  consideration  and  its  sufficiency;  of 
the  validity  of  mortgages,  and  of  the 
proof  thereof:  and  of  parol  evidence. 

1.  It  is  not  a  badj;^  of  fraud  in  a  mortf^age, 
that  it  was  taken  after  the  creditor  learned 
of  the  debtor's  intention  to  secure  another 
creditor  by  a  mortgage  on  the  same  land. 
Craig  V.  Tappin,  78 

3.  A  mortgage  execnted  by  a  tenant  !n  com- 
mon of  lands,  pending  a  suH  in  this  eoort 


for  their  partition,  becomes  a  lien  on  his  in- 
terest in  the  land.    Westervelt  ▼.  He^,   98 

3.  If  the  suit  terminates  in  a  decree  for  a 
sale,  and  a  sale  ensues  at  which  the  mort- 
gagor becomes  the  purchaser  of  a  part  of 
the  lands,  and  on  receiving  a  deed  is  allow- 
ed towards  the  amount  bid  for  his  share  of 
the  proceeds  of  the  whole  premises,  and 
omits  to  pay  off  the  mortgage,  it  still  con- 
tinues to  be  a  lien  as  against  such  mortga- 
gor, upon  the  land  bought  by  him  at  soch 
sale.  id, 

4.  And  a  mortgage  executed  by  him  after  the 
sale,  for  a'precedent  debt,  to  one  who  re- 
linquishes no  security  or  Tslne  therefor; 
will  be  subject  to  the  lien  of  sneh  prior 
mortgage,  to  the  extent  of  the  mortgagor's 
original  interest  in  the  proceeds  of  the  lands 
held  in  common.  So  if  after  the  sale,  the 
mortgagor  executes  a  mortgage  to  one  who 
has  notice  of  the  existenee  and  non-pay- 
ment of  the  mortgage  given  pending  the 
partition.  t^ 


5.  Where  an  agent  purchases  land  in 
name,  at  the  request  and  for  the  benefit  nf 
his  principal,  and  gives  his  own  bond  and 
mortgage  for  the  purchase  money,  in  which 
the  principal  joins  ostensibly  as  surety  ;  il 
is  competent  to  prove  by  parol  evidenoe« 
that  the  latter  is  the  principal  in  the  transac- 
tion, and  the  agent  the  surety.  The  Ib- 
hawk  and  Hudson  Rail  Road  Company  t. 
Cosiigan,  306 

6.  One  who  executes  a  bond  and  mortgaga 
to  another  without  consideration,  or  places 
the  same  in  the  bands  of  the  latter,  for  .a 
particular  purpose  which  is  not  accompUah- 
ed  ;  will  become  liable  to  pay  the  mortgage 
debt  to  a  stranger  who  advances  money  or 
property  upon  it,  if  he  does  any  act  ftvm 
which  such  stranger  is  authorized  to  imf&t 
that  the  securities  are  valid.  Day  r.  Pcr- 
kins,  3d9 

7.  A  bond  and  mortgage  were  executed  by 
three  persons  to  C.  on  a  leasehold  proper- 
ty, the  principal  value  of  which  consuted 
in  a  white  lead  manufactory,  with  ateav 
engine,  machinery  and  other  fixtures,  with 
which  those  persons  conducted  business  to- 
gether. The  premises  were  insured  in  the 
names  jof  two  of  them,  P.  and  T.  The 
three  deposited  the  bond  and  mortgage  with 
C,  for  him  to  ^aise  money  in  their  befaalt 
C  gave  no  consideration  for  the  bond  and 
mortgage.  Being  unable  to  raise  the  mo- 
ney, 0.  some  months  afterwards  deliYcrsd 
them  to  D.  as  security  for  a  loan  of  stocks 
made  to  him  theeeon.    The  stock*  not  be- 
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\ag  replaced  when  due,  D.  called  on  P.  and 
T.  to  assign  to  him  the  policy  of  Insurance, 
which  they  did,  withoot  queation'mg  his 
Tight  to  the  securities. 
Held,  that  this  was  evidence  of  a  loan  of  the 
bond  and  mortgage  to  C. ;  and  the  consid- 
eration paid  to  him  by  D.  was  sufficient  to 
support  them  against  the  mortgagors,      id. 

€.  Held,  also  from  the  nature  of  the  proper- 
ty and  the  business  conducted,  and  the 
joint  interest  of  the  mortgagors,  that  they 
were  to  be  deemed  partners  :  and  from  this, 
and  his  joining  in  executing  the  bond  and 
mortgage  and  suffering  them  to  remain 
with  C,  that  the  third  partner  was  boulid 
by  P.  and  T.'s  transfer  of  the  policy  and  its 
consequences.  id. 

9.  The  ratification  of  C.'s  acts,  was  held  to 
extend  to  support  an  advance  which  D. 
was  compelled  to  make  .to  another  party, 
to  whom  C.  had  given  a  prior  equitable 
claim  on  the  bond  and  mortgage.  id. 

10.  As  between  mortgagor  and  mortgagee, 
fixtures  put  up  for  manufacturing,  on  pro- 
perty leased  for  years,  are  included  in  and 
pass  by  a  mortgage  of  the  land.  id. 

11.  Under  an  order  of  the  court  of  chancery, 
authorizing  a  trustee  to  execute  mortgages 
on  lands,  in  which  he  has  a  Ufe  estate,  and 
his  children  an  estate  in  fee,  to  secure 
moneys  already  advanced  to  him  and  debts 
owing  by  him,  as  also  moneys  to  be  advan- 
ced or  lent  to  him ;  and  authorizing  him, 
amongst  other  things,  to  apply  the  moneys 
to  the  payment  of  his  debts,  and  invest  the 
surplus  so  as  to  yield  an  income  for  the 
support  of  his  family ;  it  was  held,  that  he 
could  not  execute  a  mortgage  for  clothing 
;thereafter  to  be  furnished  for  himself  or  his 
.children,  nor  upon  a  verbal  or  writteu  agree- 
ment to  advance  money  at  a  future  day 
Willianuon  v.  Field,  533 

'Id.  A  mortgage  was  executed  to  secure  sun- 
dry liabilities  incurred  for  the  accommoda- 
.tion  of  the  mortgagor.  It  recited  the  ex- 
ecution of  his  bond  of  the  same  date  and 
.tenor  With  the  mortgage,  but  no  such  bond 
was  ever  delivered.  The  mortgage  was 
neverthelcM  held  to  be  valid.  Ooodhue  v. 
Serrien^  630 

13.  Where  such  a  mortgage  was  given  upon 
leaseholds  and  household  furniture,  but  was 
not  filed  pursuant  to  the  act  of  1833,  till 
seven  months  after  it  was  given,  was  never 
renewed  according  to  that  act,  and  there 
never  was  any  change  in  the  possession  of 
the  famiinre ;  it  was  Md,  that  the  entire 


mortgage  was  fraudulent  and  void  as  against 
creditors,  although  as  to  the  leaseholds  there 
was  a  change  of  possession.  id. 

14  Where  the  witness  sworn  by  a  commis- 
sioner of  deeds,  to  identify  the  grantor  in  a 
conveyance,  on  the  latter*s  appearing  to 
acknowledge  the  execution  of  such  convey- 
ance, is  the  grantee  therein,  or  otherwise 
interested  in  sustaining  its  execution  ;  the 
certificate  of  the  ofllcer  of  its  due  acknow- 
ledgment, furnishes  no  proof  of  its  execu- 
tion, id, 

15.  A  subscribing  witness  testified  to  his  own 
signature  to  a  mortgage,  and  that  it  was 
signed  and  acknowledged  by  a  person  who 
was  introduced  to  him  as  the  mortgagor. 
Another  witness  identified  the  signature 
thus  made,  as  that4>f  the  mortgagor.  Held, 
that  the  mortgage  was  sufficiently  proved. 

id. 

16.  A  mortgage,  attested  by  a  witness  who 
was  previously  unacquainted  with  the  gran- 
tor, is  not  an  unattested  conveyance  with- 
in the  meaning  of  1  R.  S.  738,  §  137.      id* 


MOKTOAOB,  II. 

Of  mortgages  to  secure  future  advances,  and 
their  priority. 

17*  A  mortgage  to  secure  future  advances  is 
valid.  It  is  not  necessary  that  such  a 
mortgage  should  express  that  object  on  its 
fac&  .  It  suffices  that  the  extent  of  the  in- 
tended lien  be  clearly  defined.  But  the 
omission  to  state  the  object,  renders  the 
mortgage  liable  to  suspicion,  and  imposes 
upon  the  mortgagee  stricter  proof  of  the 
paynoent  of  the  consideration.  Crai!g  v. 
Tappin,  78 

18.  As  between  a  mortgage  to  secure  future 
advances  and  a  subsequent  mortgage  on 
the  same  premises  for  an  existing  debt,  the 
latter  is  valid  and  takes  precedence  over  all 
advances  made  upon  the  former,  after  such 
second  mortgage  Is  executed.  But  those 
made  before  that  time,  though  after  the 
first  mortgagee  knows  of  the  intention  of  the 
debtor  to  execute  it,  are  valid  against  the 
latter.  id, 

19.  The  policy  of  the  registry  Jaws,  does  not 
affect  the  question  of  its  validity  in  this  re- 
spect, id, 

20.  On  a  mortgage  to  secure  liabilities  incur- 
red for  the  accommodation  of  the  mortga- 
gor»  the  mortgag6e'8_  claims  which  arose 
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after  the  docketing  of  a  subeeqaent  jadg- 
ment  against  the  mortgagor,  will  be  poet- 
pooed  to  the  judgment.  Goodhue  t.  Ber- 
rien, 630 


Mortgage,  III. 

Mortgagee  given  for  the  purchase  money; 
and  herein  of  defence  to  their  payment  on 
the  ground  of  failure  of  title  ;  and  of  dower 
in  the  mortgaged  prtmises, 

21.  Where  the  title  to  real  estate  fails,  the 
purchaser  has  no  remedy  in  equity  to  re- 
cover  back  the  price,  unless  there  was 
fraud  or  deceit  in  the  sale.  Banks  v. 
Walker,  344 

522.  The  only  recognized  ground  of  equitable 
interference  to  stay  the  collection  of  the 
unpaid  purchase  money,  in  the  absence  of 
fraud,  is  a  failure  of  the  consideration  by 
reason  of  a  defect  of  title  clearly  estab- 

^  lished,  and  an  eviction  from  the  possession  of 
the  land.  id, 

23.  These  facts  may  be  shown  as  a  defence, 
when  the  collection  is  attempted  in  chan- 
cery, notwithstanding  the  deed  contains 
covenants  of  title.  '       id. 

524.  An  eviction  is  established  by  proof  that  at 
the  time  of  the  purchase,  the  lands  sold 
were  actually  occupied  under  a  valid  hostile 
title,  so  that  the  purchaser  could  not  obtain 
possession  of  the  same ;  and  whereby  he 
never  did  obtain  actual  possession.  With- 
ers V.  Codwise,  350 

25.  In  a  suit  for  the  foreclosure  of  a  mortgage, 
•  the  defendant  set  up  that  the  mortgage 

was  given  for  the  purchase  money,  that 
the  lands  were  conveyed  to  him  without 
covenants,  and  that  one  claiming  a  para- 
mount title  had  commenced  an  ejectment 
for  the  recovery  of  the  lands,  which  was  in 
vigorous  prosecution,  and  if  successful, 
would  divest  all  the  mortgagor's  title  ex- 
cept a  dower  right.  The  defendant  en- 
tered into  the  possession  of  the  iancte  at  the 
time  of  his  purchase,  and  bad  not  been 
turned  out  or  evicted. 
The  defence  was  overruled,  and  a  decree 
made  for  the  sale  of  the  lands,  and  against 
the  mortgagor  for  the  deficiency,  in  case 
the  proceeds  of  the  sale  were  insufficient  to 
pay  his  bond  accompanying  the  mortgage. 
Banks  V.  Walker,  344 

26.  W.  being  seised  of  the  lands  subject  to  a 
mortgage,  which  had  not  been  executed  by 
his  wife,  conveyed  them  to  D.,  his  wife 


joining  with  him  in  dae  fonn.  D. 
quently  reconveyed  them  to  W. 
Held,  that  the  wife's  inchoate  right  of  dower 
was  extinguished  by  the  deed  to  D.  and 
was  not  restored  as  against  the  mortgage 
by  the  reconveyance ;  and  that  she  was 
dowable  of  the  equity  of  redemption  only. 
Hoogland  v.  Watt,  147 


Mortgage,  IV. 
Of  the  recording  of  mortgages  ;  and  o^ 


27.  Notice  to  the  solicitor  of  a  subseqaent 
mortgagee,  who  prepares  the  securities  in 
his  behalf,  is  notice  to  the  client.  I^ester- 
velt  V.  Haff,  96 

See  Mortgage,  1  to  4, 17  to  19. 


Mortgage,  V. 


28.  A  judgment  recovered  for  a  debt  second 
by  a  mortgage  on  lands,  cannot  become  a 
lien  upon  such  lands ;  and  a  sale  of  the 
equity  of  redemption  under  an  ezecutioa 
upon  such  judgment,  will  not  confer  any 
title  upon  the  purchaser.  And  it  makes  do 
difference  that  the  judgment  was  not  re- 
covered upon  the  bond  accompanying  the 
mortgage,  so  long  as  it  was  obtained  fiir, 
or  confessed  to  secure,  the  same  indebted- 
ness.    The  Greenwich  Bank  ▼.  Loomis,  70 


29.  The  wife  of  J.  W.  being  seised  of  lands, 
joined  him  in  executing  three  several  mort- 
gages to  secure  his  lx>nds  for  money  lent. 
Before  his  death,  his  attorney,  with  means 
furnished  by  him,  paid  the  mortgagees,  and 
took  an  assignment  of  the  bonds  and  mort- 
gages, to  S.,  who  soon  after  gave  J.  W.  a 
certificate  that  he  held  them  in  trust  for  J. 
W.  and  subject  to  his  order  and  contioL 

Held,  that  J.  W.  was  the  principal  debtor, 
and  his  wife*s  lands  stood  in  the  relation  of 
a  surety  for  his  debt.  And  that  after  the 
assignment  and  certificate,  the  securities 
belonged  to  him  in  equity,  and  the  lands 
were  thereby  discharged  from  the  lien  of 
the  mortgages.    Fitch  v.  Cotheal, 


30.  Held  also,  that  one  who  subsequently 
purchased  the  mortgages  of  S.  in  good  fiutk 
and  without  notice,  could  not  enforce  then 
against  the  widow  of  J.  W.  and  her  heirs ; 
but  such  purchaser  was  exempted  frooi 
costs,  after  an  unsuccessful  defence.       mL 
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31 .  A  prior  mortgagee  of  lands  took  further  ee- 
carity  by  a  mortgage  of  goods,  and  after- 
ward! took  poflseesion  of  the  goods.  Held, 
that  he  had  the  option  to  sell  them  at  auc- 
tion and  credit  the  proceeds  on  his  debt,  or 
to  keep  them  and  accoant  for  their  market 
Talue  ;  and  haying  retained  them,  he  was 
decreed  to  account  for  such  value.  Craig 
V.  Tappin,  78 

33.  C.  owning  lands  in  New  Jersey,  subject 
to  a  mortgage  to  W.  for  (4000  sold  a  part 
of  the  same  to  H  ,  for  a  sum  equal  to  the 
mortgage  ;  and  H.  agreed  to  pay  W.  $1000 
of  the  price,  and  to  mortgage  to  him  the 
part  so  bought,  for  the  residue.  Instead  of 
paying  the  (1000,  H.  gave  tb  W.  a  mort- 
gage therefor,  on  lands  in  New  York,  and 
then  mortgaged  to  him  the  lands  bought  of 
C.  for  the  whole  $4000  ;  payable  in  four 
years;  upon  which  W.  discharged  C.'s 
mortgage.  The  mortgage  for  $1000  was 
payable  in  one  year,  and  as  expressed  in  it, 
was  collateral  to  the  other.  The  New 
Jersey  lands  were  not  worth  the  $4000. 

Held,  1.  That  the  mortgage  for  $1000  was 
not  in  fact  collateral  to  the  other.  2.  If  it 
were,  that  it  could  be  collected  when  due, 
without  waiting  for  the  other  to  mature. 
And,  3.  When  the  remedy  on  the  princi- 
pal mortgage  is  manifestly  iuadeqaate,  the 
collection  of  the  collateral  security  will  not 
be  postponed  till  the  former  has  been  ex- 
hausted.    Westervelt  v.  Haff,  98 

33.  Where  a  creditor  of  N.  holds  as  his  secu- 
rity, for  a  specific  debt,  a  mortgage  of  N. 
against  H.,  which  by  an  agrreement  between 
themselves,  N.  is  bound  to  discharge  ;  and 
N.  makes  a  payment  to  his  creditor  nn  the 
specific  debt ;  such  payment  enures  to  the 
benefit  of  H.  in  respect  of  the  mortgage, 
and  the  creditor  cannot  retain  H.'s  mort- 
gage by  subsequently  making  an  applica- 
tion of  the  payment  on  other  debts  due  to 
him  from  N.  T*he  N,  Y.  Life  IntuTance. 
and  Tru9i  Company  v.  Howard,  183 

34.  By  force  of  the  agreement,  the  payment 
made  by  N.  operates  as  a  discharge  of  so 

much  of  H.*s  mortgage.  id. 

• 

35.  N.  absconded,  and  the  creditor  obtained 
some  security  fh>m  him,  though  far  less 
than  his  other  debts.  H.  is  not  entitled  to 
participate  in  the  benefit  of  such  security 
to  reduce  his  mortgage.  id. 

36.  On  a  decree  against  two  defendants  who 
are  jointly  personally  liable  for  the  mort- 
gage debt,  either  party  on  paying  the  de- 
mand, may  proceed  upon  the  foot  of  the 
deeree,  to  compel  contribntioii  (torn  the 


other  party.     The  North  American  Fire 
Infuranee  Company  v.  Handy,  492 

37.  Where  an  agent  purchases  land  in  hit 
own  name  upon  the  request  and  for  the 
benefit  of  his  principal,  pays  part  of  the 
consideration,  and  gives  his  mortgage  for 
the  residue,  with  a  bond  in  which  his  con- 
stituent joins ;  the  agent  is  a  surety  for 
his  constituent  in  respect  of  such  bond ;  and 
equity  will  decree  that  he  be  paid  his  ad- 
vance and  indemnified  against  the  bond  and 
mortgage,  en  his  conveying  the  title  to  the 
principal ;  and  it  is  competent  to  prove  by 
parol  evidence  that  in  such  a  purchase,  the 
party  receiving  the  deed  and  executing  the 
mortgage,  w  a  surety  in  respect  of  the  lat- 
ter. The  Mohawk  and  Hudson  Rail  Road 
Company  v.  Coatigan,  306 

See  MoRTOAGB,  39  to  41 ;  46  to  48, 49,  50. 


Mortgage,  VI. 

Aaaignmeni  of  mortgage,  and  the  rightt  «m- 
Bequent  thereupon. 

38.  A  long  and  intricate  litigation  had  been 
pending  in  two  difierent  suits  in  this  eourt, 
for  several  years,  in  one  of  which  N.  sought 
to  enforce  a  large  mortgage  upon  lands 
which  M.  claimed  by  a  prior  right,  and  G. 
and  S.,  two  other  mortgagees,  also  asserted 
rights,  in  part  adverse  to  both.  N.'s  suit 
had  abated,  and  in  the  other  suit  M.  had  a 
favorable  report  from  a  master  of  the  court. 
Thereupon  M.  and  N.  agreed  that  N.  should 
buy  in  the  claims  of  6.  and  S.  at  a  discount ; 
and  M.  was  to  receive  a  fund  in  court  in  the 
other  suit.  N.  was  to  proceed  and  foreclose 
his  latge  mortgage  as  well  as  those  thus  pur- 
chased, and  sfll  all  the  lands  mortgaged. 
Out  of  the  proceeds  of  sale  and  prior  rents, 
N.  was  to  retain  his  advances  to  G.  and  S. 
with  interest,  and  all  but  $2000  of  the  sum 
taken  out  of  court  by  M.  with  five  per  cent, 
interest.  The  residue  was  to  be  equally  di- 
vided between  M.  and  N. 

N.  immediately  bought  the  mortgages  of  Gw 
and  S.,  but  neglected  to  proceed  to  foreclose 
and  sell,  for  four  years,  by  which  a  loss  en- 
sued  to  the  extent  of  the  whole  intermediate 
interest  on  the  value  of  the  property.  In 
his  answer  to  the  suit  for  that  object,  (which 
was  a  revivor  of  the  old  suits  with  supple- 
mental  matter,)  M.  set  up  and  proved  such 
neglect. 

Held,  Firet.  That  the  agreement,  in  substance 
though  not  in  form,  was  a  stipulation  in 
those  suits,  disposing  of  the  rights  of  the  par- 
ties who  executed  it 

Seeond.  Thai  M.  could  insist  upon  his  righto 
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under  the  agreement,  in  ndjuating  the  die- 
tribution  of  the  fund  in  the  revived  and  eup- 
plemental  suit. 

Third.  That  N.  was  bound  to  foreclose  the 
securities  and  effect  the  sale  with  reasonable 
diligence. 

JFourih.  That  having  omitted  such  diligence, 
he  was  not  entitled  to  charge  interest  on  the 
sums  stipulated  for  him  out  of  the  proceeds, 
beyond  the  period  when  by  reasonable  dili- 
gence, such  proceeds  might  have  been  re- 
al ized.  And  the  subsequent  taxes  were  also 
disallowed. 

Fifth.  That  a  request  by  M.,  made  after  that 
period,  not  to  sell  during  his  temporary  ab- 
sence from  the  country,  was  not  an  acquies- 
cence in  the  previous  delay. 

Sixth.  That  M.  could  not  be  allowed  upon  his 
answer,  for  interest  on  his  half  of  the  sur- 
plus proceeds  after  the  date  when  the  sale 
ought  to  have  been  completed.  The  North 
American  Fire  Insurance  Company  v. 
Mowatt,  108 

39.  S.  a  simple  eontract  creditor  of  M.  ar- 
ranged with  M.  and  a  surety  of  M.  on  sun- 
dry debts,  ta  whom  M.  had  given  a  mortgage 
as  security,  that  M.  should  discharge  part 
of  the  mortgagee's  liabilities  and  S.  the  resi- 
due, upon  which  the  mortgage  was  to  be 
assigned  to  S. ;  and  the  arrangement  was 
consummated.  Held,  that  S.  could  not  en- 
force the  mortgage  for  any  more  than  he 
advanced,  against  a  judgment  docketed 
against  M.  before  the  assignment  Yelver- 
ton  y.  Shelden,  481 

40.  In  respect  of  the  judgment,  the  mortgage 
was  discharged  to  the  extent  ef  the  liabili- 
ties of  the  mortgagee  which  were  paid  by  M. 

^  id. 

41.  Another  debt  could  not  be  substituted  and 
secured  by  the  mortgage,  in  lieu  of  the  ex- 
tingotshed  liabilities  so  as  to  give  it  priority 
over  the  judgment.  id. 

See  MoRTOAOB,  6  to  9  ;  29,  30. 


Mortgage,  VII. 

Effects  of  purchase  subject  to  a  mortgage, 
and  assuming  its  payment ;  and  remedy  of 
various  persons  thereupon. 

43.  Where  land  is  conveyed  subject  to  a  mort- 
gage for  which  the  grantor  is  personally 
liable,  and  the  deed  declares  that  the  gran- 
tee is  to  pay  the  mortgage  as  a  part  of  his 
purchase  money ;  he  is  liable  to  the  gran- 
tor for  the  amount  of  the  mortgage,  as 
iks  same  becamea  due,  in  an  action  of  at- 


Bompsit.    Raufson*s  Adrntnisiratrix  ▼•  Csp- 
land,  251 

43.  If  the  grantee  executes  the  deed,  he  win 
be  liable  therefor  in  an  action  of  covenant. 

The  contract  made  by  the  assamption  m 
the  deed,  is  not  one  of  indemnity  merely. 
It  is  a  contract  to  pay ;  and  the  grantor 
in  the  deed  may  enforce  it  without  actual 
payment  made  by  him.  id. 

44.  The  liability  of  the  grantee  by  foroo  of 
snch  an  assumption,  is  a  demand  against 
him,  which  in  the  event  of  his  death*  may 
be  set  off  in  ft  vor  of  the  grantor,  in  a  suit 
brought  by  the  legal  representatives  of  the 
grantee  upon  a  contract  for  the  payment  of 

money.  id. 

• 

45.  B.  bought  four  lots  of  gronnd,  and  ezeoa- 
ted  mortgages  thereon  to  P.  for  the  pur- 
chase money.  Then  B.  sold  and  conveyed 
the  lots  to  C.  subject  to  the  mortgages, 
which  the  latter  by  the  deed,  was  to  pay  as 
a  part  of  the  price.  C.  sold  and  conveyed 
the  lots  to  R.  in  the  same  manner.  After 
R.'8  death,  the  mortgages  were  foreclosed, 
the  lots  were  sold,  and  there  was  a  large 
deficiency  in  satisfying  the  mortgage  debt 
which  B.  paid  to  P.  B.  then  demanded 
the  same  of  C,  who  paid  him  by  his  own 
bond  and  a  mortgage  on  land.  In  a  suit 
by  R.*s  administratrix  to  foreclose  a  bond 
and  mortgage  given  by  C.  to  R.,  it  was  held 
that  the  amount  of  the  deficiency  was  a 
demand  existing  against  R.  in  bis  lifetime, 
which  C.  might  set  off  against  the  bond  and 
mortgage  sought  to  be  foreclosed. 

Also  held  that  the  costs  paid  by  C.  to  B.  were 
not  within  the  contract  of  R.,  and  could  not 
be  set  off.  id. 

46.  Where  one  purchases  land  which  is  rabjeet 
to  a  bond  and  mortgage  executed  by  his 
grantor,  and  in  his  deed  assumes  and 
to  pay  the  mortgage ;  he  is  liaUe  to 
grantor  to  pay  the  same  as  a  part  of  the 

Srice  or  consideration  of  the  land.    B/yer  t. 
ionhoUand,  478 

47.  As  between  him  and  the  mortgagor,  the 
latter  thereupon  becomes  a  surety  for  the 
fonner,  in  respect  of  the  mortgage  debt.  id. 

48.  The  obligation  of  the  purchaser  to  pay 
the  debt,  enures  in  equity  to  the  benefit  oJT 
the  mortgagee ;  and  he  may  enfon»  it 
against  the  purchaser,  to  the  extent  of  ths 
deficiency,  in  a  bill  to  foreclose  his  mort- 
gage, id. 

Set  MoRTQAQBj  29»  30. 
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M<»KTaA0C|  VIII. 

Oj  the  payment  and  satitf action  nf  mortgagee, 
and  of  the  discharge  of  mortgaged  ^emi" 

49.  Where  a  church  c1aiiiiiD|r  two  legacies, 
as  to  which  the  executors  entertained  doubt, 
received  the  same  from  the  executors,  and 
executed  to  them  a  bond  and  mortgage  for 
the  amount*  payable  in  three  years;  but 
which  were  given  solely  for  their  indemni- 
ty :  it  was  held^  after  the  lapse  of  tweuty- 
•ix  years,  that  the  residuary  legatees  could 
not  enforce  the  mortgage,  although  the 
church  was  not  entitled  to  receive  the  lega- 
cies  so  paid  by  the  executors.  Newcomb 
V.  St  Peters  Church,  636 

50.  The  mortgage  created  no  trust  or  confi- 
dence between  the  church  and  the  residu- 
ary legatees ;  and  the  presumption  from 
lapse  of  time,  that  it  was  paid  or  satisfied ; 
is  conclusive.  id. 

51.  A  solicitor  or  agent  who  is  employed  to 
procure  the  assignment  of  a  bond  and  mort- 
gage, or  to  invest  money  upon  such  secu- 
rities, is  not  thereby  authorized  to  receive 
either  the  principal  or  interest,  when  his 
client  or  constituent  takes  and  retains  the 
possession  of  the  securities.  Williamo  v. 
Walker,  (325,)  225 

52.  When  in  such  eases,  the  solicitor  or  agent, 
is  expressly  authorized  to  collect  the  inter- 
est, the  I'ebtor  is  not  warranted  in  inferring 
that  he  is  authorized  to  receive  the  princi- 
pal debt.  id, 

53.  The  debtor  is  authorized  to  infer,  that  the 
solicitor  or  agent  is  empowered  to  receive 
both  interest  and  principal,  from  his  having 
poMcsaion  of  the  bond  and  mortgage,      id, 

54.  So  if  he  have  the  posaession  of  the  bond, 
without  either  the  mortgage  or  the  assign- 
ment, id. 

55.  But  such  inference  being  founded  upon  the 
custody  of  the  securities,  ceases  whenever, 
they  are  withdrawn  by  the  creditor ;  and 
it  is  incumbent  upon  the  debtor  who  makes 
payments  to  the  solicitor  or  agent,  relying 
upon  such  iuference,  to  show  that  the  se« 
curities  were  in  his  possesiv>n,  on  each 
occasion  when  the  payments  were  made. 

id. 

56.  The  authority  thus  implied  from  the  pos- 
session of  the  securities,  is  not  limited  to  a 
receipt  of  the  whole  principal  in  one  sum. 
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It  IS  like  the  authority  of  an  aUomey  9m* 
ployed  to  collect  a  debt,  who  may  exercise 
a  discretion  as  to  receiving  it  in  partial 
payments.  id. 

57.  Where  a  solicitor  who  had  effected  a 
loan  on  bond  and  roortga^,  received  a  part 
of  the  principal  debt  while  he  had  the  pos- 
session of  the  securities,  and  subsequently 
received  the  whole  debt  after  they  had  been 
withdrawn  from  him,  but  never  paid  to  the 
lender  any  part  of  the  principali  though  he 
continued  to  pay  her  interest  on  the  entire 
sum,  as  if  it  were  collected  iVom  time  to 
time  on  the  bond  and  mortgage ;  it  was 
held  that  the  payments  of  principal  re- 
ceived by  him  while  he  held  the  securities 
were  valid,  and  that  those  paid  afterwards 
did  not  impair  the  bond  and  mortgage. 
And  that  the  mortgagor  was  not  entitled 
to  be  credited  towanis  the  debt,  the  interest 
which  the  solicitor  paid  out  of  his  own 
funds  to  the  lender  previous  to  the  discov- 
ery of  his  fraud,  upon  that  portion  of  the 
principal  which  was  discharged  by  the  pay- 
ments held  to  be  valid.  id. 

58.  A  purchaser  of  two  city  lots  took  an  as- 
signment of  an  old  mortgage  which  inclu- 
ded those  and  ten  other  lots.  By  the  vari- 
ous mesne  conveyances  from  the  mortga- 
gor, the  two  lots  were  subject  to  a  portion 
of  the  mortgage  as  between  them  and  three 
other  of  the  twelve  lots,  and  in  common 
with  those  three,  to  a  larger  proportion  of 
the  mortgage  as  between  them  and  the  re- 
maining seven  lots.  On  a  bill  by  such  pur- 
chaser to  foreclose  the  mortgage,  and  pray- 
ing for  a  sale  of  the  (Welve  lots  ; 

Held,  1.  That  the  charge  upon  the  two  lots 
being  imposed  by  the  recorded  deeds  and 
mortgages  thereon,  executed  by  those 
through  whom  the  complainant  derived  his 
title  ;  actual  notice  to  him  was  of  no  con- 
sequence. 

2.  That  as  to  so  much  of  the  mortgage  as 
was  at  all  events  to  be  paid  by  the  two  lots, 
there  was  an  absolute  merger  when  the 
complainant  received  an  assignment  of  the 
mortgage,  and  an  extinguishment  of  eo 
much  of  its  amount.  But  that  as  to  the 
residue  thereof,  (including  the  part  for  which 
his  two  lots  were  liable  only  in  the  event  of 
a  deficiency  in  the  three  with  which  they 
were  charged  in,  the  larger  proportion,) 
there  was  no  merger.  Knickerbocker  v. 
Boutwell,  319 

59.  Where  a  creditor  accepts  the  debtor's 
bond  and  mortgage  in  payment,  it  is  as  to 
third  persons  equivalent  to  an  actnal  pay- 
ment. SembU.  Rawson'o  Adminietratris 
▼.  Copland,  258 


C9e 


INDEX. 


See  Confirmation,  3. 

MoRTOAGK,  29,  30  i  33  to  35 ;  39  to  41. 


Kf  ORTGAGB,  IX. 

Foreeloemre  ;  Mm  Pendent ;'  and  Decree* 

60.  Where  the  bill  states  a  mortgage,  appar- 
ently valid  fof  the  whole  sum  ezpreased  in 
it,  and  then  avevs  that  it  was  given  for  a 
mnatier  sum  previously  advanc^  and  also 
to  secure  future  advances,  the  defendant 
cannot  rely  upon  one  of  these  averments 
as  an  admission  in  his  favor  and  at  the  same 
time  exclude  the  other.    Craig  v.  Tappin, 

78 

61.  A  bill  to  foreclose  a  mortgage,  need  not 
allege  an  indebtedness  for  which  it  was 
given,  and  if  alleged  it  need  not  be  proved. 
Day  V.  Perkiru,  360 

6S.  A  bill  by  a  mortgagee  against  the  mortga- 
gor, to  foreclose  a  mortgage,  and  also  against 
one  who  claims  the  land  adversely  to  both ; 
would  be  multifarious.    Banke  v.  Walkert 

344 

63.  Where  a  mortgagee,  in  a  suit  to  foreclose 
a  mortgage  seeking  a  decree  over  against 
two  joint  guarantors ;  on  a  defence  being 
made  by  one,  compromised  with,  and  re- 
leased him  ;  it  was  held  that  he  could  not 
take  a  decree  for  the  deficiency  against  the 
other  guarantor,  who  had  su&red  the  bill 
to  be  taken  as  confessed,  but  he  was  left 
to  his  remedy  at  law.  North  American 
Fire  Insurance  Co,  v.  Handy f  492 

64.  In  equity  as  well  as  at  law,  if  the  demand 
against  two  defendants  be  joint  and  not 
several,  a  successful  defence  by  one,  will 
enure  to  the  benefit  of  the  other,  though 
the  latter  sufiers  the  suit  to  go  by  default. 

id. 

65.  It  appearing,  at  the  hearing,  that  there 
was  not  one  hundred  dollars  actually  due 
and  in  arrear  when  the  bill  was  filed,  and 
there  being  no  obstacle  to  a  sale  of  the 
premises  in  parcels ;  the  bill  was  dismissed 
on  that  ground.  Kniekerbacker  v.  Bout- 
weU,  319 

66.  The  maturing  of  instalments  daring  the 
pendency  of  the  suit,  so  that  at  the  hearing 
there  was  more  than  one  hundred  dollars 
in  arrear  to  the  complainant  on  the  mort- 
gage, does  not  aid  the  jurisdiction  of  the 
court,  which  must  be  determined  by  the 
state  of  things  existing  when  the  suit  was 

*  commenced.  id. 


67.  8.  a  simple  contract  creditor  of  M.  tr- 
ranged  with  M.  and  a  surety  of  M.  on  ran- 
dry  debts,  to  whom  M.  had  given  a  mort- 
gage as  security,  that  M.  riiould  dischufo 
part  of  the  mortgagee's  liabilities  and  S.tbe 
residue,  upon  which  the  mortgage  wu  to 
be  assigned  to  S. ;  and  the  anrangementwai 
consummated.  Held,  that  S.  could  not  en- 
force the  mortgage  for  any  more  tbtn  he 
advanced,  agpainst  a  judgment  docketed 
against  M.  before  the  assigrnment  S.  bav- 
iug  given  up  to  M.  his  note  en  receivinj^ 
the  assignment,  expecting  to  collect  hii 
debt  upon  the  mortgage,  and  insistiBg  upon 
such  right ;  it  was  held  that  M.  wsb  t 
necessary  party  in  a  suit  by  the  judgment 
creditor  to  redeem  the  mortgage.  Yther' 
ton  V.  Shelden,  481 

68.  It  was  also  held  that  the  mortgagee  wis 
not  a  necessary  party  to  such  suit        t^ 

69.  In  a  suit  to  foreclose  the  equity  sf  le- 
demption  in  lands  mortgaged  and  to  tell 
the  lands,  all  persons  having  an  interest  in 
the  equity  of  redemption  should  be  made 
parties.     WiUiameon  v.  Field,  533 

70.  This  was  held  of  persons  haviig  a  vested 
eqaitabl^  remainder  in  fee  in  the  equity  of 
redemption,  and  that  their  rights  were  not 
affected  or  impaired  by  a  decree  of  foreclo- 
sure and  sale  in  a  suit  to  which  they  were 
not  parties,  although  the  trustee  veited 
with  the  legal  title  was  made  a  defendant 

id. 

71.  The  fact  that  the  trasteo  executed  tbe 
mortgage  of  the  estate  under  the  aothority 
of  the  court  of  chancery,  and  with  the 
sanction  and  joint  execution  of  a  roaster  of 
the  court,  as  prescribed  in  the  order ;  wv 
held  not  to  excuse  the  onisaion  to  meke 
the  remaindermen  parties.  t^ 


72  As  -a  general  rule,  ceatnis  que  trost  nnt 
be  made  parties,  where  the  equity  of  re- 
demption IS  vested  in  a  trustee  for  tbeir 
benefit.  But  where  there  are  remote  tnit 
limitations,  it  suffices  to  bring  before  tbs 
court  the  beneficiaries  in  esse,  who  bxn 
the  first  estate  of  inheritance,  together  with 
those  having  the  precedent  estates  and 
prior  interestsrand  the  trustee.  ^ 

73.  An  order  upon  a  purchaser  under  a  decrn 
of  foreelesure  lo  complete  the  sale,  mide 
on  a  specific  objection  taken  to  the  title ; 
does  not  decide  a  question  of  title  or  of  par- 
ties, which  was  not  made  the  ground  of  ob- 
jection, or  brought  to  the  consideratioa  of 
the  court  And  such  order  is  not  a  protec- 
tion to  the  purchaser,  aguiust  pereone  bit- 
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ing  vested  iotereate  in  the  equity  of  re- 
demption ;  who  ought  to  have  been,  bat 
were  not,  made  parties  te  the  foreelosnre. 

id. 

74.  Chaneery  will  not  compel  a  pnrehaser  in 
good  faith  under  its  decree,  to  take  a  de- 
fective title,  where  the  defect  is  brought  to 
its  notice ;  but  it  does  not  uodertake  that 
none  but  good  titles  shall  be  sold  under  its 
directions.  tU 

75.  A  purchaser  pmdenie  lite,  will  be  boand 
by  a  decree  in  the  suit,  and  the  complain- 
ant need  not  make  him  a  party,  or  other- 
wise notice  his  purchase.  If  he  desires 
to  defend  the  suit,  he  must  make  himself  a 
party  to  it  by  a  supplemental  bill,  before  it 
terminates.  The  Greenwich  Bank  v. 
Loomitf  70 

76.  An  original  bill  cannot  be  filed  by  such  a 
purchaser,  after  a  decree  in  the  suit  pend- 
ing, to  litigate  anew  or  question  the  subject 
matter  of  such  suit.  id. 

77.  After  a  decree  has  been  made  by  the 
chancellor,  it  is  not  eempetent  for  any  vice- 
chancellor  to  make  any  order  or  decree 
which  would  directly  or  indirectly  discharge, 
alter  or  modify  the  same. 

Held  accordingly,  where  after  a  decree  of 
foreclosure  and  sale  obtained  by  default  in 
a  mortgage  suit  before  the  chancellor ;  a 
purchaser  pendente  lite,  of  the  lands  mort- 
gaged, filed  a  hill  before  a  vice-ehaocellor, 
praying  for  an  adjudication  that  the  mort- 
gage never  was  a  lieu,  or  if  it  were  that  it 
belonged  to  such  purchaser,  and  that  the 
defendant  in  such  suit  from  whom  he 
bought,  had  a  claim  to  the  lands  prior  to 
the  mortgage.  id. 

78.  A  stranger  purchasing  at  a  sale  in  parti- 
tion and  paying  the  price,  without  notice  of 
a  mortgage  executed  pendente  lite,  will  be 
protected  against  the  mortgage.  Wester' 
veltv.Haff,  98 

JSee  EauiTABLB  Moktoaob. 

MoETOAOB,  3  to  4 ;  21  to  S5 ;  36,  38,  46 

to  4a 


MULTIFARIOUSNESS. 


8t§  Plba»ing,  7,  11»  14. 


NEW  YORK,  CITY  OF, 

See  ASSBSSMBNTS. 

EzBcimoRs  AND  Adminuteatobs,  5  to  8. 


NOTICE. 

Notice  to  the  solicitor  of  a  mortgagee,  who 
prepares  the  securities  m  his  behidf,  is  no- 
tice to  the  client.     Wettervelt  v.  Hqf,   98 

See  MoRTGAOB,  2  to  4 ;  78. 


PAROL  AGREEMENT. 

See  Fbauds,  Statutb  or. 

MOBTOAGB,  II. 

Spbcifig  Pbbfobmancb,  2  to  5. 


PAROL  EVIDENCE 

See  EvioBNCB,  1,  2. 
Wii.L,IL 


PARTIES. 

1.  The  complainants  purchased  of  T.  distinct 
portions  in  severalty,  of  a  lot  of  land,  by  con- 
tracts, providingfor  their  conveyance,  at  a  fu- 
ture day.  T.  was  in  possession  under  a  like 
contract  from  the  defendant,  who  was  seis- 
ed of  the  land.  Another  contract  had  been 
given  by  the  defendant  to  M.  and  he  re- 
fused to  canvey  to  the  complainants,  ex- 
cept subject  thereto.  Thereupon  one  of 
them,  W.,  in  behalf  of  the  whole,  and  for 
their  protection,  bought  M.'s  contract. 
The  defendant  then  ejected  the  complain- 
ants severally,  and  they  exhibited  their  bill 
against  him,  praying  for  an  iojuuction  and 
a  conveyance  of  the  land  to  W.  for  their 
benefit.  Held,  on  demurrer,  that  there 
was  no  misjoinder  of  complainants,  but  that 
T.  was  a  neceflmry  party  to  the  suit. 
Wood  V.  Perry,  7 

2.  Where  the  charter  of  a  corporation  per- 
mits its  creditors  to  sue  the  stockholden 
'*  in  any  court  having  cognizance  thereof," 
a  suit  may  be  commenced  in  equity  against 
the  corporation  and  the  stockholders  con- 
jointly. Mattere  v.  The  Roone  Lead  Min* 
ing  Company^  301 
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INBEX. 


See  Acoouift,  1. 

CoRPORATioNfl,  21  to  24,  26,  27,  30,  31. 

MORTOAQE,  67  to  75- 


PARTITION. 


See  Mortgage,  2  to  4. 


PARTNERSHIP. 

1.  In  oopartneFBhip  eases,  where  the  written 
agreement  between  the  parties  is  doubtful 
in  its  terms,  their  subsequeut  conduct  un- 
der it,  is  admissible  in  aid  of  the  constmc- 
tion  of  the  instrument  and  determining  the 
question  of  iutenL  Beacham  v.  Eckford'e 
Exeeutore,  116 

2.  There  is  no  genera!  rule  fixing  the  dato  of 
the  dissolution  of  a  partnership  as  the  period 
from  which  interest  is  to  be  computed 
against  the  partner  who  is  Indebted  to  his 
associate.  id. 

3.  The  allowance  or  refusal  of  interest  in  soeh 
cases,  depends  upon  the  circumstances  of 
each.  id. 

4.  E.  in  New  York  and  B.  in  Baltimore,  were 
partners  in  building  a  frigate  in  Baltimore, 
and  subsequently  in  conducting  a  ship-yard 
there.  E.  made  the  advances  on  building 
the  frigate  and  received  the  price ;  and  in 
1827,  three  years  before  the  dissolution, 
was  aware  in  general  terms  that  in  a  set* 
tlemeot  of  1  heir  accounts  there  would  be  a 
large  balance  due  to  B.  but  he  did  not  know 
what  such  balance  was.  There  never  was 
any  settlement  made  between  the  partners. 
The  aeeouDts  were  kept  at  Baltimore,  and 
there  were  extensive  transactions  after- 
wards, so  that  at  the  dissolution,  in  1830. 
though  E.  might  have  well  inferred  that  he 
owed  B.,  he  had  no  means  of  ascertaining 
what  was  the  true  balance.  E.  in  1827, 
applied  to  B.  for  an  account,  which  B 
promised  to  send  from  time  to  time,  but  it 
was  never  sent  And  E.  neglected  to  Air- 
ntsh  his  accounts  to  B.  when  requested  E. 
died  in  1832,  and  there  was  no  accurate 
statement  of  the  accounts  made  out  until 
1837,  after  a  suit  was  commenced  by  B.*s  as- 
signees against  E.'s  executors,  for  a  settle- 
ment Such  statement  was  then  made  known 
to  the  executors ;  and  it  thereby  appeared 
that  there  was  a  balance  of  more  than 
•27,000  due  from  E.  to  B.  in  1830.         id. 

5.  Held,  that  both  parties  had  been  remiss  in 
their  duty;  that  B.  should  have  furnished  his 
•ecoanta  so  as  to  put  E.  in  default ;  that  E's  I 


executors  shonld  not  be  charged  with  ii« 
terest  from  the  date  of  the  dissolution  oa 
the  balance  afterwards  found  to  have  been 
then  due  from  E. ;  but  that  they  were  lisUe 
to  pay  interest  from  1837,  the  date  when 
they  were  authentically  informed  of  the 
extent  of  such  balance,  because  although 
the  suit  was  then  in  progress,  they  might 
have  paid  the  ascertained  amount  into  coart 
for  the  benefit  of  B.'s  assignees.  id. 

6.  On  the  dissolution  of  a  partnership  betweea 
persons  residing  at  different  places,  it  is  ths 
duty  of  each  partner  to  furnish  to  the  other 
all  their  accounts,  and  to  endeavor  to  ad- 
just them  and  ascertain  the  balance ;  ni 
when  the  seme  is  ascertained,  the  one  in- 
debted must  pay  such  balance.  ttf* 

7.  This  is  especially  the  dnty  of  the  partner 
at  the  place  where  the  principal  basineas 
has  been  transacted.  >^ 

8.  Upon  the  death  of  a  copartner,  this  doty 
becomes  imperative  upon  the  snrvivor,  and 
if  he  neglect  it,  he  will  lose  interest  on  the 
balance  which  may  subsequently  appear  ts 
have  been  due  to  him.  i^ 

9.  In  a  suit  by  the  assignees  of  one  partner 
against  the  executors  of  the  other,  for  a 
settlement  of  the  partnervhip  aeeoaiita,  it 
appeared  that  both  parties  had  been  in  de- 
fault; the  accounts  were  intricate,  the  qoes- 
tions  upon  them  doubtful,  and  though  a 
large  balance  was  found  due,  a  portion  of 
the  claim  equally  large,  was  disallowed. 
No  costs  were  given  to  either  party,      td. 

10.  Where  real  estate  was  purchased  by  two 
partners,  with  the  f^nds  and  for  the  boai- 
ness  of  the  copartnership,  and  one  of  them 
died  leaving  the  6rm  without  personal  pre* 
party  sufficient  to  pay  its  debts ;  it  vsi 
held  that  the  real  estate  was  in  equity  to 
be  treated  as  personal  property,  and  the 
surviving  partner  had  an  absolute  right  to 
dispose  of  it  as  such,  for  the  payment  of  the 
debts  of  the  firm.  Delmonieo  ▼.  OuilUume, 

36e 

11.  As  it  respects  the  partners  and  then*  cre- 
ditors, real  estate  belonging  to  the  partaer^ 
ship,  is  in  equity  subjected  to  the  saine 
general  rules  as  personal  property.  i^ 

12.  A  farm  was  purchased  by  two  partnen, 
in  their  joint  names,  for  the  partnership  boa- 
ness,  was  used  in  that  busiuess.and  paidfer 
out  of  the  funds  of  the  firm.  At  the  diao- 
lution  by  the  death  of  one  of  the  partoos, 
the  debts  of  the  firm  exceeded  its  persooal 

>tSa  and  the  survivor  entered  into  a 
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traet  to  seU  a  part  of  tho  farm.  On  a  bill 
filod  by  him  against' the  purchaser,  for  a 
specific  performance,  to  which  the  heir  of 
the  deceased  partner  was  a  party,  it  was 
held  that  the  survivor  was  entitled  to  sell 
the  property,  and  performance  was  decreed 
with  a  direction  that  the  heir  should  join  in 
the  conveyance.  id. 

13.  A  bond  and  mortgage  were  executed  by 
three  persons  to  C.  on  a  leasehold  property, 
the  principal  value  of  which  consisted  in  a 
white  lead  manufactory,  with  steam  engine, 
machinery  and  other  fixtures,  with  which 
those  persons  conducted  business  together. 
The  premises  were  insured  in  the  names  of 
two  of  them,  P.  and  T.  The  three  deposit- 
ed the  bond  and  mortgage  with  C,  for  him 
to  raise  money  iu  their  ^half.  C.  gave  no 
consideration  for  the  bond  and  mortgage. 
Being  nnable  to  raise  the  money,  C.  some 
months  afterwards  delivered  them  to  D.  as 
security  for  a  loan  of  stocks  made  to  him 
thereon.  The  stocks  not  being  replaced 
when  due,  D.  called  on  P.  and  T.  to  assign 
to  him  the  policy  of  insurance,  which  they 

.  did,  without  questioning  his  right  to  the  se- 
curities. 

Held,  that  this  was  evidence  of  a  loan  of  the 
bond  and  mortgage  toC. ;  and  the  considera- 
tion paid  to  him  by  D.  was  sufficient  to  sup- 
port them  against  the  mortgagors. 

Held,  also  from  the  nature  of  the  property  and 
the  business  conducted,  and  the  joint  interest 

.  of  the  mortgagors,  that  they  were  to  be 
deemed  partners ;  and  from  this,  and  his 
joining  in  executing  the  bond  and  mortgage 
and  suffering  them  to  remain  with  C,  that 
the  third  partner  was  bound  by  P.  and  T.'s 
transfer  of  the  policy  and  its  consequences. 
Day  T.  Perkitu,  359 

14^  Such  a  leasehold  is  in  equity  subject  to  the 
incidents  of  the  personal  property  of  a  part- 
nersliip.  id. 

15.  A  creditor  of  a  copartnership  cannot  pro- 
ceed in  equity  against  the  estate  of  a  de- 
ceased partner,  without  showing  that  he 
has  exhausted  his  remedy  at  law  agaiust 
the  surviving  partners ;  or  that  a  resort  to 
legal  process  against  them  would  be  un- 
availing.   Slatter  v.  Carroll,  573 

16.  This  may  be  established  by  proof  that  the 
•nrvivors  are  insolvent  and  have  no  visible 
property  or  assets  liable  to  execution,     id. 


PART  PERFORMANCE. 
Ste  Srccino  Fesltormamck,  5. 


PATENT. 
See  Trade  Marks,  II. 


PAYMENT. 


See  Lbgact,  3  to  7. 

'  MoRTOAGB,  33  to  35 ;  39  to  45  ;  58,  59. 
Principai.  and  Agent,  3  to  9.  % 


PERPETUITIES. 
See  Will,  18  to  25. 

PERSONAL  ESTATE,  Suspense  or  Ow- 

NBRSHIP  OF. 

See  Will,  36  to  42. 


PERSONAL  SUCCESSION. 

1.  It  is  an  universal  principle  of  jurisprudence 
at  this  day,  in  civilized  countries,  that  the 
suucesMJon  of  personal  or  movable  proper- 
ty, wherever  situated,  is  governed  exclu- 
sively by  the  law  of  the  country  where  the 
decedent  was  domiciled  at  the  time  of  his 
death.  Suarex  v.  Mayor,  j'C,  of  New  York, 

173 

2.  A  decree  against  the  primary  administrators 
of  an  intestate,  in  a  suit  relative  to  the  suc- 
cession of  movable  property,  conducted  in 
due  form  and  between  proper  parties,  at  the 
place  of  his  domicil  in  a  foreign  country ;  is 
conclusive  .upon  a  subsidiary  administrator 
appointed  here,  in  respect  of  the  rights  of 
the  parties  which  were  therein  adjudicated. 

id. 

3.  This  was  held  of  a  decree  in  the  Superior 
Court  of  Justice  for  the  District  of  Cartha- 
geua  in  the  repuhlic  of  New  Grenada,  esta- 
blishing the  right  of  a  party  as  next  of  kin 
of  an  intestate ;  the  question  arising  in  a 
suit  by  such  party  to  recover  assets  obtain- 
ed by  an  administrator  appointed  here.    id. 

4.  The  same  right  also  sustained  upon  proof 
of  the  laws  of  succession  in  New  Grenada. 

id. 

5.  Where  the  principal  administrator  at  an  in- 
testate's domicil,  in  a  foreign  country,  allots 
to  a  party  as  his  next  of  kin,  divers  things 
in  action  existing  here,  and  makes  a  trans- 
fer and  delivery  of  the  same  so  far  as  ia 
practicable ;  such  party  is  entitled  to  receive 
the  thlngi  in  action  (rom  the  •Hminm|r^#yr 
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here,  in  the  abience  of  crediton  claiminff 
the  fund.  ia, 

6.  On  such  an  administration  here,  it  appear- 
ing that  the  claimant  would  be  entitled  at 
the  domicil  of  the  intestate,  to  receive  the 
entire  fund,  all  other  claimants  having  been 
ascertained  and  paid  by  the  principal  ad- 
ministrator there ;  the  fund  will  be  paid  di- 
#  rectly  to  such  claimant  without  remitting 
it  to  the  inte8tate*s  domiciL  id. 


PLEADING. 

I.  Bill\  Supplemental  bai ;  BiU  to  affect  or 
^  oiler  decree ;   Bill  of  review  ;  AvermetUe 

in  biU  and  when    etuiained;  Variance  \ 
Multifarioutneee  ;  Bill  or  petition, 

II.  Anower,  atid  what  prooj  tmetaine;  Set- 
ting up  Bankrupt  discharge,  and  Statute 
of  Frauds,  and  Usury. — Plea, 

Pleading,  L 

Bill:  Supplemental  biU;  Bill  to  affect  or 
tUter  decree  ;  Bill  of  review  ;  Averments 
in  hill,  and  when  sustained ;  Variance ; 
Multifariousness;  Bill  or  petition, 

1.  A  purchaser  pendents  lite,  will  be  bound 
by  a  decree  in  the  suit,  and  the  complain- 
ant need  not  make  him  a  party,  or  other- 
wise notice  his  purchase.  If  he  desires  to 
defend  the  suit,  he  must  make  himself  a 
party  to  it  by  a  supplemental  bill,  before  it 
terminateSi  The  Greenwich  Bank  v.  Loo- 
mis,  70 

5.  An  original  bill  cannot  be  filed  by  such  a 
purchaser,  after  a  decree  in  the  suit  pend- 
ing, to  litigate  anew  or  question  the  subject 
matter  of  such  suit  id. 

3.  A  bill  of  review  can  only  be  filed  after  en- 
rolment, and  then  only  for  error  apparent 
on  the  decree,  or  to  produce  relevant  matter 
existing  st  the  time  of  the  decree  but  dis- 
covered afterwards.  A  bill  in  the  nature 
of  a  bill  of  review,  may  be  exhibited  after 
the  decree  is  entered,  and  before  enrolment. 

id, 

4.  Alter  a  decree  has  been  made  by  the  chan- 
cellor, it  is  not  competent  for  any  vice- 
•chancellor  to  make  any  order  or  decree 
•which  would  directly  or  indirectly  dis- 
oharge,  alter  or  modify  the  same.  id, 

6.  Held  accordingly,  where  after  a  decree  of 
foreclosure  and  sale  obtained  by  default  in 
M  mortgage  suit  before  the  ehancellor;  a 


purchaser,  jMJuieiife  Uts,  of  the  lands  noit- 
gaged,  filed  a  bill  before  a  vice-chanoaOar, 
praying  for  an  adjudication  that  the  moit- 
gage  never  was  a  lien,  or  if  it  were  that  it 
belonged  to  such  purchaser,  and  that  tbs 
defendant  in  such  suit  from  whom  bs 
bought,  had  a  claim  to  the  landi  prior  to 
the  mortgage.  id, 

6/Wbero  the  bill  states  a  mortgage,  appar- 
ently valid  for  the  whole  sum  expressed  ia 
it,  and  then  avers  that  it  was  given  for  a 
smaller  sum  previously  advanced  and  also 
to  secure  future  advances,  the  defeadaat 
cannot  rely  upon  one  of  these  averments  at 
an  admission  in  his  favor  and  at  the  sama 
time  exclude  the  other.     Craig  v.  Tappis, 

78 

7.  The  complainant  was  vested  with  the  titia 
ti*  certain  real  estate,  in  trust  for  the  bene- 
fit of  himself  and  various  other  persona  own- 
ing unequal  and  distinct,  but  undivided 
shares  therein.  He  was  to  employ  an  ageot 
or  substitute  to  manage  and  sell  the  pro- 
perty, and  he  was  not  required  to  act  him- 
self further  than  to  execute  oonveyaoees, 
and  was  to  be  liable  only  for  grosa  miscon- 
duct or  neglect. 

On  a  bill  A\ed  to  settle  the  accounts  of  the 
trustee,  sell  the  property,  reimbane  his  ad- 
vances, and  wind  np  the  trust,  all  the  other 
shareholders  were  made  defendants,  tofe- 
ther  with  two  persons  who  had  sncceaaive- 
ly  been  agents  or  aubstitntes  of  the  trustee, 
and  whose  accounts  had  never  been  adjus- 
ted. These  persons  were  also  original 
ahareholders,  and  the  bill  sought  to  have 
their  accounts  settled  and  closed. 

A  demurrer  to  the  bill  for  multifaiioQanea 
was  overruled.    Kent  v.  Lee,  105 

8.  The  bill  set  forth  a  sale  of  exchange  at  the  cur- 
rent  rate,  for  the  price  ofwhiehta  eertifuaie 
of  deposit  was  given.  The  suit  was  for  the 
recovery  of  the  price,  and  the  proof  showed 
that  the  sale  was  made  for  1^  or  2}  per 
cent,  more  than  the  current  rate  of  ex- 
change. The  certificate  having  been  given 
for  the  amount  at  that  rate :  Held,  that 
that  there  was  no  variance  between  the 
bill  and  the  proof.    Holford  ▼.  Blatehfsrd, 

149 

9.  It  is  a  fatal  objection  to  a  euit,  that  a  pait 
of  the  complainants  do  not  show  any  titia 
to  participaiie  with  the  others,  in  the  rsliaf 
sought.  Cammeyer  v.  United  Lmthersn 
Churches,  IM 

10.  Where  the  charter  of  a  corporation,  psr^ 
mits  its  crediton  to  sue  the  stockbekkis 

in  any  court  having  oognixaiice  tiMnnf*" 
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ft  tnit  may  be  commenced  in  eqnit j.    Afa«- 
tert  y.  The  RosHe  Lead  Mining  Company ^ 

301 

11.  Creditor!  who  filed  a  biH  against  ench  a 
corporation,  and  thereby  obtained  a  dieco. 
Tery  of  the  names  of  the  etoekholderi, 
then  exhibited  a  eapnlemental  bill  against 
the  stockholders,  neldt  that  the  proceed- 
ing was  proper,  and  that  creditors  might 
sue  the  corporation  and  the  stockholders 
conjointly  in  equity.  id 

19.  A  creditor  of  a  corporation  may  proceed 
against  it  by  bill,  as  well  as  by  petition, 
under  the  thirty -sixth  section  of  the  rerised 
statutes  relative  to^proceedings  against  cor- 
porations in  equity*  id, 

13.  The  UKial  judgment  creditor's  bill,  is  a 
sufficient  form  of  proceeding  under  that 
section  ;  although  the  party  fihng  it  will  not 
thereby  obtain  any  preference  oTer  other 
creditors.  id, 

14.  A  bill  by  a  mortgagee  to  foreclose  a  mort- 
gage against  the  mortgagor  and  an  adverse 
claimant  of  the  land,  is  multifarious.  Banks 
Y.  Walker,  344 

15.  A  bill  to  foreclose  a  mortgage,  need  not 
allege  an  indebtedness   for  which  it  was 

S'ven,  and  if  alleged  it  need  not  be  proved, 
'ay  V.  PerkinSf  359 

16.  An  averment  of  the  execution  of  a  deed 
or  writing,  imports  delivery, as  well  as  sign- 
ing.    Brinckerhojf  V.  Lawrence,  400 


Plbaoino,  II. 

Antmere  and  what  proof  tuetaino;  Setting 
up  Bankrvnt  discharge,  and  Statute  of 
Frauds,  and  Usury. — Plea. 

17.  In  an  answer  in  equity,  as  well  as  in  a 
plea  in  a  suit  at  law  founded  upon  a  special- 
ty, where  the  defence  is  usury,  the  terms  of 
the  agreement,  and  the  quantmn  or  rate  of 
the  usurious  premium  or  interest,  must  be 
stated  specifically ;  and  the  proof  must  come 
up  to  the  statemeot  in  the  pleading.  Rowe 
▼.  Phillips,  14 

18.  Proof  of  the  plaintiff's  admission  that  be 
had  taken  usury,  will  not  support  a  plea 
setting  forth  a  particular  sum  or  rate  per 
cent ;  nor  will  proof  that  he  exacted  a  cer- 
tain rate  per  cent  sustain  a  plea  alleging 
the  taking  of  a  sum  in  gross  which  does 
not  correspond  with  the  rate  proved,      id. 


19.  Where  the  anewer  charged  that  the 
mortgagee  exacted  ^1 1^  ^^  for  usury ;  and 
the  testimony  consisted  of  his  admissions, 
that  he  had  taken  usury  in  the  mortgage, 
also  that  the  mortgagors  paid  him  more 
than  seven  per  cent,  and  that  they  paid 
him  ten  or  twelve  per  cent ;  neither  of 
which  rates  would  produce  the  sum  named  ; 
held  that  the  proof  did  not  support  the  an- 
swer, id, ' 

20.  A  plea  of  the  statute  of  limitations,  setting 
up  two  matters,  either  of  Which  establishes 
that  defence,  is  not  for  that  cause  a  double 
plea.    Didier  V,  Davison,  16 

21.  J.  residing  in  the  West  Indies,  in  and  prior 
to  1816,  became  largely  indebted  to  D.  d& 
D.,  merchants  in  Baltimore.  He  failed,  and 
went  to  England,  from  whence  in  1817,  he 
wrote  to  the  D.'s  promising  to  pay  when  he 
became  able.  Subsequently  he  went  to 
South  America  and  resided  thero  several 
years.  In  Maroh,  1834,  he  came  to  New 
York  to  reside,  having  sent  his  family  here 
in  the  summer  of  1833.  He  declared  his 
intention  of  becoming  a  citizen  in  April, 
1834,  and  he  and  his  family  resided  here, 
openly  until  September,  1835,  with  the  ex- 
ception of  bis  own  temporary  absence  from 
March,  till  July,  1835.  In  November,  1843, 
D.  commenced  a  suit  in  equity  in  this  state 
against  J.  to  which  J.  pleaded  the  lapse  of 
time,  setting  up  as  a  bar  his  residence  here 
in  1 834  and  1 835.  Held,  that  the  plea  was 
a  good  bar  to  the  suit  id, 

23.  Amending  a  plea,  defective  in  form,    id, 

'i3.  Where  the  defence  to  a  contract  stated  in 
a  bill,  is  that  it  was  not  in  writing,  the  an- 
swer most  set  up  such  defence  ss  a  fact, 
and  put  it  in  issue  distinctly.  When  the 
answer  admits  the  making  of  the  agree- 
ment alleged  in  the  bill,  without  asserting 
that  it  is  not  in  writing  and  that  it  is  there- 
fore void  by  the  statute  of  frauds,  the  de- 
fendant cannot  object  to  the  contract  on 
that  ground  at  the  hearing.  Vaupell  v. 
Woodward,  143 

24.  Stating  in  the  answer  that  the  contract  is 
void  in  law  and  that  the  defendant  is  not 
bound  to  perform  the  same,  is  not  suffi- 
cient to  enable  him  to  avail  himself  of  the 
statute  of  frauds,  or  to  put  the  complainant 
on  proof  of  a  contract  in  writing.  id, 

25.  Where  the  answer  states  a  contract  as  a 
sale  and  purohase  of  foreign  exchange,  with- 
out any  averment  that  it  was  a  cover  for  a 
loan,  or  that  there  was  an  application  for 
a  loan  which  assumed  the  form  of  a  sale. 
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the  defendant  cannot  prove  thoee  factSy  or 
insist  upon  thenit  although  he  has  inserted 
a  {general  alleiiration  that  the  contract  was 
usurious.     Holford  w.  Blatchford,  149 

.26.  In  setting  up  a  bankrupt  discharge  as  a 
defence  in  an  angwevt  it  is  not  necessary  to 
use  the  same  precision,  aud  certainty  that 
is  requisite  in  a  plea,    McCabe  v.  Cooney, 

314 

S7.  An  answer  stating  that  the  defendant 
made  his  application,  aud  showing  its 
terms ;  that  he  then  resided  in  the  district 
where  it  was  made  ;  that  he  was  a  bank- 
rupt within  the  act  of  congress,  and  was 
owing  debts  which  were  not  contracted  as 
executor,  &c  ;  that  upon  regular  proceed- 
ings had  in  the  District  Court  he  was  de- 
creed a  bankrupt  and  the  decree  is  still  in 
force  ;  and  that  upon  further  regular  pro- 
ceedings, he  was  discharged  from  his  debts 
by  a  decree  of  the  court,  and  received  a 
certificate ;  the  certificate  of  discharge  being 
then  set  out  at  length ;  was  held  to  be  suffi- 
cient as  a  pleading,  to  establish  the  defence 

id. 

2S.  It  is  not  necessary  in  such  an  answer,  to 
allege  that  the  complainant's  debt  was  not 
within  the  class  of  debts  which  are  exclu- 
ded from  the  operation  of  the  bankrupt  law. 
If  the  complainant  intends  to  insist  that  his 
debt  was  one  of  that  class,  he  must  state 
the  fact  in  his  bill,  as  he  would  any  other 
matter  of  avoidance.  id. 


PLEDGE. 

A  pledgee  may  file  a  bill  to  obtam  a  sale  of 
the  pledge  for  the  payment  of  his  demand. 
And  although  the  demand  be  for  unliqui- 
dated damages,  H  is  not  necessary  to  assess 
such  damages  at  law  before  proceeding  in 
enuitv  for  a  sale.  VaupeU  v.  Woodward, 
^     ^  143 


POSSESSION. 
See  SrxoiFic  PEaFORMAZfcs,  8  to  13. 


POWER. 

See  MoRTOAOB,  11. 

Prix«cifal  and  Auent,  3  to  9. 


POWERS. 
1.    The  owner  of  land  in  fee,  executed  de. 


clarations  or  certificates  of  trast  to  sn^ 
persons,  by  which  he  acknowledged  Ihit 
each  owned  an  equal  share  therein,  and 
agreed  to  bold  the  land  in  trust  for  them, 
and  to  exercise  a  power  in  trust  to  sell  and 
dispose  thereof  for  their  benefit,  and  to  di- 
vide the  proceeds  amongst  them ;  and  if 
directed  by  them,  to  allot,  and  divide  ajid 
set  apart  the  land  to  and  among  such 
owners.    The  validity  of   the  trusts  oot 

"^    being  questioned. 

Held,  that  each  holder  of  a  certificate  had  an 
'interest  in  the  covenant  and  powers  con- 
taioed  in  the  same.  That  the  powers  were 
to  be  exercised  by  the  declarant  pereooally ; 
and  that  he  could  not  delegate  them,  or 
substitute  other  persons  to  execute  them  in 
his  stead.    Suarez  v.  Pumpelly,  336 

3.  The  declarant's  economical  conduct  of  ths 
trust,  his  skill  and  success  in  efiectiug  a  sale, 
and  his  judgment  and  impartiality  in  mak- 
ing a  partition,  were  elements  of  the  eoo- 
tract  between  him  and  the  beneficiaries, 
aud  formed  a  part  of  the  inducement  for 
their  purchase  of  the  shares  or  certificate!. 

a, 

3.  On  the  trustee's  becoming  incapable  of 
executing  a  trust,  the  court  of  cbaocery 
will  carry  it  into  execution  in  behalf  of  the 
parties  interested.      '  id» 

See  Will,  16. 


PRACTICE. 

Creditors  Suits;  Regularity  of  Proceedingi 
at  Law  ;  Duplicity  in  Plea,  and  ttmeni- 
ment ;  Contribution;  Going  in  under  de- 
cree before  master  ;  Order  on  pvrehaier  U 
complete  ;  Vice^  Chancellor  directly  or  indi- 
rectly modifying  order  of  Chancellor;  Ef- 
fect on  appeal,  of  irregularity  in  Court  be- 
low, 

1.  The  court  of  chancery  does  not  decide  np- 
on  the  regularity  of  the  proceedings  of  the 
supreme  court.    Bradford  v.  Reaa,     163 

3.  Where  in  a  judgment  creditor's  suit,  the 
defendant,  put  in  issue  the  return  of  the  ex- 
ecution issued  out  of  the  supreme  court 
against  his  property,  ant  the  coroplaioant 
produced  at  the  hearing  an  executJon  with 
a  proper  returu  indorsed,  which  bad  been 
filed  nunc  pro  tunc,  as  of  a  day  prior  to  the 
commencement  of  the  suit,  pursuant  to  a 
rule  of  that  court  made  on  a  motion  wiu- 
out  notice  after  the  issue  was  joined  in  the 
creditor's  suit,  on  the  ground  that  the  ongi- 
nal  execution  had  been  lost  in  its  tnama»' 
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■ion  from  the  alMiiff  to  the  clerk ;  it  was 
keldf  that  the  evideDce  aoftained  the  iaaoe 
on  the  part  of  the  oomplainast.  id. 

3.  The  ciAumstance  of  ita  bein^  relied  on  as 
a  defence  to  the  creditor's  suit,  woald  be 
no  answer  to  such  a  motion  in  the  supreme 
court,  and  ought  not  to  interfere  with  the 
force  of  the  nde  thereupon  grantadi         id, 

4.  The  commencement  of  a  suit  in  chancery 
hj  a  judgment  creditor,  whose  execution  at 
law  has  been  returned  unsatisfied,  gives  to 
him  an  eqniuble  lien  upon  the  things  in 
action  of  the  judgment  debtor.  Storm  v. 
Waddell:  Dt  Kay  v.  WaddM,  494 

• 

5.  Such  was  the  law  of  this  state  before  the 
revised  statutes  went  into  operation.      id. 

6.  The  adjudged  cases  bearing  upon  the  point, 
cited  and  examined.  id. 

7.  The  lien  acquired  by  the  creditor,  is  de- 
feasible only  by  a  discharge  of  the  debt,  or 
by  a  successful  defence  of  the  miit  in  some 
one  of  the  very  restricted  modes  open  to 
the  defendant  id. 

8.  The  debtor  cannot  set  up  in  such  a  suit, 
any  defence  to  the  original  demand,  on 
wmch  the  judgment  was  recovered;  nor 
any  irregularity  in  its  entry  or  in  the  ex- 
ecution ;  nor  that  the  sheriff  refused  to  levy 
on  property,  unless  the  creditor  colluded 
with  him  in  his  misconduct  id. 

9.  A  discharge  of  the  debtor,  in  bankruptcy 
or  insolvency,  from  his  debts,  pending  the 
suit,  does  not  operate  to  discharge  or  impair 
the  lien  acquire4  by  the  commencement  of 
such  a  suit  The  suit  may  proceed  m  rem 
although  the  person  and  the  future  assets 
of  the  debtor  may  in  the  mean  time  be  ex- 
onerated, id. 

10.  On  an  order  being  made  for  the  appoint- 
ment of  a  receiver  in  a  judgment  creditor's 
suit,  and  upon  the  appointment  being  com- 
pleted, the  property  subject  to  the  order 
vests  in  such  receiver  in  equity,  as  of  the 
date  of  the  order,  without  the  execution  of 
any  transfer  or  assignment.  id. 

11.  In  regard  to  movable  property  liable  to 
execution  at  law,  although  it  is  subject  to 
the  lien  of  the  creditor,  it  may  be  seized  on 
execution  by  any  other  creditor,  until  the 
order  for  a  receiver  is  made,  but  not  after- 
wards ;  snch  order  being  equivalent  to  an 
actual  levy  on  the  property.  id, 

19.  An  assignee  in  bankmptey  may  avoid  an 
assignment  ezeeoted  by  the  bankiapt  in 
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fraud  of  his  crediton,  before  the  passage  of 
the  bankrupt  law ;  but  if  a  judgment  credi- 
tor files  a  bill  to  set  aside  the  assignment, 
before  the  proceedings  in  bankruptcy  are 
instituted,  and  duly  prosecutes  his  suit ;  he 
thereby  acquires  a  lien  which  cannot  be  di- 
vested or  impaired  by  the  assignee  in  bank- 
mptey. id, 

13.  This  was  held  in  a  case  where  the  bill 
was  filed,  the  subpoena  to  answer  served, 
and  the  order  for  a  receiver  made,  before 
the  petition  in  bankruptcy  was  presented 
to  the  U.  S.  District  Uourt ;  although  no 
receiver  was  appointed  until  after  the 
debtor  was  decreed  to  be  a  bankrupt  id, 

14  The  ftind  in  oontroversy  being  in  the  cus- 
tody of  the  officers  of  the  court,  it  was  or« 
dered  to  be  paid  to  the  complainant  in  the 
creditor's  suit,  in  preference  to  the  general 
assignee  in  bankruptcy,  it  appearing  that 
the  former  was  entitled  to  it.  id. 

15b  A  plea  of  the  statute  of  lunitatlons,  setting 
up  two  matters,  either  of  which  establishes 
that  defence,  is  not  lor  that  cause  a  double 
plea.     Didier  v.  DavtMn,  €1 

16.  Amending  a  plea,  defective  in  form.     id. 

17.  Where  several  stockholdera  were  pro- 
ceeded against  in  equity,  the  decree  sub- 
jected them  all  to  the  debt ;  with  leave  to 
apply  to  enforce  contribution  nmong  them- 
selves. Ma8ttr4  V.  Th«  Rouit  Lead  Jtftn- 
ifig  Company,  301 

18.  A  legatee  who  goes  in  before  the  master, 
under  a  decree  against  an  executor  for  an 
account  obtained  by  another  party,  or  who 
makes  the  result  of  such  accounting  the 
basis  of  a  suk  or  decree  for  an  account  in 
his  own  behalf;  will  be  bound  by  the  ac- 
count taken  in  such  first  suit  Netteomb 
V.  St.  Petere  Church,  636 

19.  An  order  upon  a  purehaser  under  a  decree 
of  foreclosure  to  complete  the  sale,  made 
on  a  specific  objection  taken  to  the  title  ; 
does  not  decide  a  question  of  title  or  of  par- 
ties, which  was  not  made  the  ground  of  ob- 
jection, or  brought  to  the  consideration  of 
the  court  And  such  order  is  not  a  protec- 
tion to  the  purchaser,  against  perM>ns  hav- 
ing vested  interests  in  the  equity  of  re- 
demption ;  who  ought  to  have  been,  but 
were  not,  made  parties  to  the  foreclosure. 
WHliamoon  v.  FUld,  533 

20.  Chancery  will  not  compel  a  purehaser  in 
good  faith  uiMer  its  decree,  to  take  a  de- 
fective title,  where  the  defect  is  bffoagfat  to 
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its  notice  ;  but  it  does  not  nndertake  that 
none  but  good  titles  shall  be  sold  under  its 
directions.  id' 

21.  After  a  decree  has  beeji  made  by  the 
chancellor,  it  is  not  competent  for  any  vice- 
chancellor  to  make  any  order  or  decree 
which  would  directly  or  indirectly  discharge, 
alter  or  modify  the  same.  The  Greenwich 
Bank  v.  Loomis,  70 

22.  Held  accordingly  where  after  a  decree  of 
foreclosure  and  sale  obtained  by  default  iu 
a  mortgage  suit  before  the  chancellor ;  a 
purchaser,  pendente  lite,  of  the  lands  mort- 
gaged, filed  a  bill  before  a  vice-chancellor, 
praying  for  an  adjudication  that  the  mort- 

'  gage  never  was  a  lien,  or  if  it  were  that  it 
belonged  to  such  purchaser,  and  that  the 
defendant  in  such  suit  from  whom  he 
bought,  had  a  claim  to  the  lands  prior  to 
the  mortgage.  id. 

23.  Where  on  an  appeal,  the  decree  below 
appears  to  have  been  made  on  "  the  cause 
being  brought  to  a  hearing  on  the  pleadings 
therein,  upon  a  motion  to  dissolve  the  in- 
junction issued  in  the  cause,"  after  a  repli- 
cation has  been  filed,  and  it  also  appears 
that  there  were  no  proofs ;  the  appellate 
court  will  presume  that  the  hearing  below 
was  regular,  by  consent  or  otherwise,  and 
that  the  decree  was  ma^  in  due  form,  if 
it  were  irregular,  the  party  complaining 
should  move  for  redress  in  the  court  below. 
Taylor  v.  Carpenter,  603 

See  Lis  Pendens. 

MoRTOAoe,  63,  64,  69  to  78. 
Receiver. 


PRE-EMPTION. 

A  settler  on  Unds  of  the  United  States,  enti- 
tled to  pre-emption,  has  no  title  or  estate  in 
the  land,  which  he  can  sell  or  incumber. 
He  has  simply  a  right  to  beome  the  purcha- 
ser at  the  minimum  price  of  the  public 
lands,  in  preference  to  all  others  ;  and  the 
right  is  forfeited,  if  when  the  laud  is  offered 
for  sale,  he  is  unable  or  unwilling  to  pay 
thai  price.     Craig  v.  Tappin,  78 


PREFERENCE. 
See  Corporation,  26  to  31. 

PRINCIPAL  AND  AGENT. 

].  Where    an  agent  purchases  land  in  his 
own  name  upon  the  request  and  for  the 


benefit  of  his  principal t  p^ys  part  of  tb« 
consideration,  and  gives  his  mortgage  for 
the  residue,  with  a  bond  in  which  his  coo- 
stituent  joins;  the  agent  is  a  surety  for 
his  constituent  in  respect  of  such  bond ;  and 
equity  will  decree  that  he  be  paid  his  ad- 
vance and  indemnified  against  the  bond  sod 
mortgage,  on  his  conveying  the  title  to  the 
principal.  The  Mohawk  and  Hudam  Rail 
Road  Company  v.  Costigan,  306 

2.  It  is  competent  to  prove  by  parol  evideoce 
that  in  such  a  purchase,  the  party  receiving 
the  deed  and  executing  the  mortgage,  is  a 
surety  in  respect  of  the  latter.  id. 

3.  A  solicitor  or  agent  who  is  employed  to  pro- 
cure the  assignment  of  a  bond  and  mort- 
gage, or  to  invest  money  upon  such  securi- 
ties, is  not  thereby  authorized  to  receive 
either  the  principal  or  interest,  when  bii 
client  or  constituent  takes  and  retains  the 
possession  of  the  securities.  WilUamtT. 
Walker,  (325)  225 

4.  When  in  such  cases,  the  solicitor  or  agent 
is  expressly  authorized  to  collect  the  inter- 
est, the  debtor  is  not  warranted  in  inferring 
that  he  is  authorized  to  receive  the  princi- 
pal debt.  id. 

5.  The  debtor  is  authorized  to  infer,  that  the 
solicitor  or  agent  is  empowered  to  receiTe 
both  interest  and  principal,  from  his  hiving 
possession  of  the  bond  and  mortgage,     ia. 

6.  So  if  he  have  the  possession  of  the  bond, 
without  either  the  mortgage  or  the  aatign- 
ment  id. 

7.  But  such  inference  being  founded  upon  the 
custody  of  the  securities,  ceases  wbenerer 
they  are  withdrawn  by  the  creditor ;  and  it 
is  incumbent  upon  the  debtor  who  makes 
payments  to  the  solicitor  or  agent,  relying 
upon  such  inference,  to  show  that  the  k- 
cuiities  were  in  his  possessbn,  on  each  oc- 
casion when  the  payments  were  madeb  id. 

8.  The  authority  thus  implied  finom  the  pos- 
session of  the  securities,  is  not  limited  to  a 
receipt  of  the  whole  principal  in  one  snin. 
It  is  like  the  authority  of  an  attorney  em- 
ployed to  collect  a  debt,  who  may  exercise 
a  discretion  as  to  receiving  it  in  partial  pay- 
ments, ii 

9.  Where  a  solicitor  who  had  efiected  a  loaa 
on  bond  and  mortgage,  received  a  part  of 
the  principal  debt  while  he  had  the  posaee- 
■ion  of  the  securities,  and  subsequently  re- 
ceived the  whole  debt  after  they  bad  been 
withdrawn  from  him,  but  never  paid  to  the 
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lender  any  part  of  the  principal,  thoni^h  he 
continned  to  pay  her  interest  on  the  entire 
earn,  aa  if  it  were  collected  from  time  to 
time  on  the  bond  and  mortgage ;  it  was 
held  that  the  payments  of  principal  receiv- 
ed by  him  while  he  held  the  securities  were 
valid,  and  that  those  paid  afterwards  did 
not  impair  the  bond  and  mortgage.  And 
that  the  mortgagor  was  not  entitled  to  be 
credited  towards  the  debt,  the  interest 
which  the  solicitor  paid  out  of  his  own 
funds  to  the  lender  previous  to  the  discovery 
of  his  fraad,  upon  that  portion  of  the  prin- 
cipal which  was  discharged  by  the  pay- 
ments held  to  be  valid.  id. 

See  PowBRs. 


PRINCIPAL  AND  SURETY. 

1.  Where  a  surety  took  a  confession  of  judg- 
ment for  his  indemnity  from  the  maker  of 
two  notes  which  he  had  undersigned,  sold 
the  maker's  property  on  an  execution 
thereon,  and  received  the  proceeds  in  the 
promissory  notes  of  the  purchasers  of  such 
property;  Held,thnt  he  was  in  equity  a 
trustee  of  the  last  mentioned  notes  for  the 
holder  of  the  obligations  upon  which  he 
was  surety.     Clark  v.  Ely,  166 

S.  And  that  on  his  transferring  such  notes,  in 
payment  of  a  precedent  debt  of  his  own,  or 
as  security  for  such  a  debt,  the  trans ferree 
could  not  retain  them  as  against  the  prior 
equity  of  the  principal  creditor,  ou  the 
faith  of  whose  debt  they  had  been  realized. 
The  latter  has  the  prior  and  superior  equity, 
and  it  must  prevail  over  the  legal  title,    id. 

3.  This  was  held  in  the  case  of  a  bank,  which 
discounted  the  trust  notes,  and  applied  the 
proceeds  on  a  subsisting  indebtedness,  but 
without  relinquishing  any  security  or  pro- 
perty. And  also  in  respect  of  a  judgment 
and  execution  creditor,  who  received  such 
notes  in  payment,  without  notice  of  the 
trust ;  but  who  did  not  discharge  his  judg- 
ment or  execution,  or  prove  that  he  reiiu- 
qnished  any  lien  or  security  in  the  transac- 
tion. '  id. 

4.  Where  such  a  trustee  was  entitled  to  a 
part  of  the  securities  for  his  own  benefit,  on 
the  beneficiary  tracing  a  portion  less  than 
h'ls  own  to  the  hands  of  third  persons,  the 
trastee  having  nothing  left  in  his  hands ; 
such  third  persons  cannot  assume  that  the 
portion  in  their  possession  was  that  belong- 
ing to  the  trustee.  They  stand  in  this  re- 
spect in  the  same  position  toward  the  bene- 
fieiary  as  the  tmstee  himseUl  t^ 


5.  The  holder  of  negotiable  bills  or  notes 
received  as  security  or  indemnity,  or  as 
payment  for  a  previous  liability  or  indebted- 
ness, without  relinquishing  any  valid  secu- 
rity or  iien-;  is  not  protected  against  the 
true  owner  either  in  law  or  equity  ;  al- 
though the  same  were  taken  in  entire  good 
faith.  id. 

6.  The  New  York  cases  on  this  subject  com- 
mented upon.  id, 

7.  Where  a  creditor  of  N.  holds  as  his  secu- 
rity, for  a  specific  debt,  a  mortgage  of  N. 
against  H.,  which  by  an  agreement  between 
themselves,  N.  is  bound  to  discharge  ;  and 
N.  makes  a  payment  to  his  creditor  on  the 
specific  debt ;  such  payment  enures  to  the 
benefit  of  H.  in  respect  of  the  mortgage, 
and  the  creditor  cannot  retain  H.'s  mort- 
gage by  subsequently  making  an  applica- 
tion of  the  payment  on  other  debts  doe  to 
him  from  N.  By  force  of  the  agreement, 
the  payment  made  by  N.  operates  as  a  dis* 
charge  of  so  mubh  of  H/s  mortgage.  The 
N.  Y.  Life  Insurance  and  Trust  Company 
V.  Howard,  183 

8.  N.  absconded,  and  the  creditor  obtained 
some  security  (h>m  him,  though  far  less 
than  his  other  debts.  H.  is  not  entitled  to 
participate  in  the  benefit  of  such  security 
to  reduce  bis  mortgage.  id. 

9.  The  principle  of  the  rule,  that  where  a 
person  becomes  a  surety  in  a  note  to  be  used 
for  a  particular  object,  the  principal  cannot 
divert  it  from  that  object  without  the  sure- 
ty's assent ;  applied  as  between  the  princi- 
pal's administrator  and  the  surety,  in  favor 
of  the  latter,  to  the  proceeds  of  such  a  note 
remaining  in  the  principal's  hand  at  his 
death.    Lee  v.  The  Highland  Bank,     311 

10.  The  administrator's  claim  to  retain  the 
proceeds  is  no  better  than  that  of  the  intes- 
tate would  have  been  if  he  had  been  living. 

a. 

11.  Where  one  purchases  land  which  is  sub- 

i'ect  to  a  bgnd  and  mortgage,  executed  by 
lis  grantor,  and  in  his  deed  assumes  and 
agrees  to  pay  the  mortgage ;  he  is  liable  to 
his  grantor  to  pay  the  same  as  a  part  of  the 
price  or  consideration  of  the  land. 
As  between  him  and  the  mortgagor,  the 
latter  thereupon  becomes  a  surety  for  the 
former,  in  respect  of  the  mortgage  debt. 
Blyer  v.  Monholland,  478 

See  PaiNcipAL  ano  Aqbnt,  1,  3. 
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PRIOR  EQUITY. 

Se€  PftlMOIPAL  AND  SuRETT,  1  tO  6. 

PROMISSORY  NOTE. 
See  Principal  and  Surbtt,  11,  13. 

PUBLIC  ADMINISTRATOR. 

See  EZBCUTORI  and  ADMINmRATOR*}  5  to  7. 

PUBLIC  LANDS. 
See  pRB-BiimoH. 

PUBLIC  TRUSTS. 
See  Charitable  Uses,  1  to  8. 

PURCHASER. 

See  Bona  Fide  Purchaser,  1  to  6. 
Decree,  6  to  8. 
Lis  Pendens. 
Mortoagb,  69  to  74. 
Specific  Performance,  6  to  13. 


f 


RAIL  ROAD  COMPANY. 
See  Corporations,  14  to  25. 


REAL  ASSETS. 
See  JuRisDiOTioN,  8  to  IS. 


REAL  ESTATE. 

See  MoRTQAGB,  21  to  25. 
Partnership,  10  to  13. 


RECEIVER. 

1.  An  order  for  a  receiver,  when  his  appoint- 
ment is  completed,  vests  in  him,  in  equity, 
all  the  property  and  effects  subject  to  the 
order,  without  any  aasijrnment.    Mann,  Re 


ceiveTf  j^  v.  Pentx, 


25 


'i 


2.  In  respect  of  the  receiver's  exercise  of  his 
poweis  in  courts  of  law*  an  aislfrnment  to 


him  by  the  party  ia  proper,  and  as  to  the 
legral  title  to  real  estate,  it  is  indispensable. 
But  in  equity,  althou|fh  usual  in  our  prac- 
tice, it  is  unimportant ;  and  in  England  it 
is  not  practised.  id. 

3.  On  an  order  being  made  for  the  appoint- 
ment of  a  receiver  in  a  judgment  creditor's 
suit,  and  upon  the  appointment  being  com- 
pleted, the  property  subject  to  the  order 
vests  in  such  receiver  in  equity,  as  of  the 
date  of  the  order,  without  the  execution  of 
any  transfer  or  assignment.  Storm  v.  Wad^ 
deU  ;  De  Kay  v.  Waddell,  494 

4.  In  regard  to  movable  property  liable  to 
execution  at  law,  although  it  is  subject  to 
the  lien  of  the  creditor,  it  may  be  seized  oa 
execution  by  any  other  creditor,  until  the 
order  for  a  receiver  is  made,  but  not  after- 
wards ;  such  order  being  equivalent  to  aa 
actual  levy  on  the  property.  id. 

See  Corporations,  14  to  25. 


RECORDING  ACTS. 
See  Mortqaob,  17  to  19. 


RELIGIOUS     CORPORATIONS     AND 
SOCIETIES. 

iSee  Charitable  Uses. 
Corporations,  6  to  13. 


REMAINDERS. 

1.  When  the  penon  to  whom  a  remainder 
after  a  life  estate  is  limited,  is  aacerteiocd 
and  the  event  upon  which  it  ie  to  take  ef- 
fect is  certain  to  happen ;  it  is  a  veiled  re- 
mainder, although  by  its  terms  it  may  be 
entirely  defeated  by  the  death  of  sneh 
person  before  the  tennination  of  the  parti- 
cular estate.     WilhamMon  v.  Fields      533 

2.  It  is  the  uncertainty  of  the  right  of  enjoy- 
ment, which  renders  a  remainder  contin> 
gent ;  not  the  uncertainty  of  its  actual  en- 
joyment, id, 

3.  The  present  eapaeity  of  taking  eSott  io 
possession,  if  the  possession  were  to  beoom^ 
vacant,  distinguishes  a  vested  from  a  con- 
tingent remainder ;  not  the  certainty  tiiat 
the  possession  ever  will  become  vacant 
while  the  remainder  continues.  id. 


A.  A  testatrix  devised  real  estate  to  three 
tees  in  fee,  in  tmst  to  receive  the  lentBt 
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inoes  and  proBts  thereof,  and  pay  the  tame 
to  her  grundsoD  during  his  natural  life ;  and 
from  and  after  his  death,  in  farther  trust  to 
convey  the  same  to  his  jawfnl  issue  living 
at  his  death  in  fee ;  and  if  he  should  not 
leave  any  lawful  issue  at  the  time  of  his 
death,  then  in  further  trust  to  convey  the 
san^e  to  another  grandson  of  the  testatrix 
in  fee,  or  to  such  person  in  fee  as  he  might 
hy  will  lippoint,  if  he  died  prior  to  the  ten- 
ant for  life :  Heldt  that  the  children  of  the 
.  tenant  for  life,  (ail  of  whom  were  born  after 
the  death  of  the  testatrix,)  took  vested  equi- 
table remainden  in  fee  in  the  real  estate,  as 
they  were  bom  respectively;  which  re- 
mainders were  liable  to  be  divested  as  to 
each  on  his  or  her  dying  during  the  lifetime 
of  their  father,  and  were  subject  to  open  to 
let  in  the  after  bom  children  of  the  tenant 
for  life.  id. 

6.  Under  such  a  devise,  no  conveyance  of  the 
legal  title  by  the  trustees  is  now  necessary 
in  order  to  vest  the  whole  estate  in  the 
children  at  the  determination  of  the  parti- 
cular estate.  id. 


RENTS. 
See  Landlord  and  Tenant. 
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RES-ADJUDICATA. 

See  AssESSMCNTS. 
Dbcrbb,  1  to  5. 
Practice,  18,  19. 


RESCINDING  AGREEMENT. 
See  Banking  Associations. 

RESULTING  TRUST. 
See  Trusts,  U. 

REVIEW,  BILL  OF. 
See  Pi.BADiNa,  1  to  5. 

REVISED  STATUTES. 
Melative  to  Creditors  Suits,  «ee    Debtor 

AND  CREDrrOR,  II. 

"       <*    LmiTATioNs,  tee  lAMtVA'notn. 

\  M       K    Proceedings  against   Corpo. 

RATIONS,    MS   CORTORATIONS, 
14  to  34. 


Relaiine  to    Set  Off  AGAiNvr  Administra- 
tors,   eee    Executors    and 
Administrators,  9,  10. 
Uses  and  Trusts,  Me  Trusts. 
IIL 
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SALE. 

1.  On  a  sale  of  shares  of  stock  in  an  incorpo- 
rated company,  deliverable  at  a  future  day, 
it  is  not  necessary  that  the  vendor,  in  oider 
to  recover  damages  on  the  refusal  of  the 
bayer  to  receive  the  stock,  should  imme- 
diately make  a  re-sale  of  the  stock  and  an 
actual  transfer  of  the  same.  VaupeU  v. 
Woodward,  143 

2.  On  such  a  sale,  no  tender  of  the  stock  is 
necessary  in  equity,  when  the  purchaser, 
on  the  day  it  is  to  be  completed,  avows  that 
he  will  not  receive  it.  id, 

3.  Railway  shares   not  within  the  English 

statute  of  frauds  against  parol  contracts > 

in  note,  id, 

4.  Foreign  exchange  is  a  commodity  which  is 
bought  and  sold,  like  merchandize.  The 
thing  sold  by  the  drawer  of  a  foreign  bill,  is 
his  money  or  funds  abroad,  or,  what  to  the 
payee  is  equivalent,  his  credit  abroad,  equal 
to  cash.  The  bill  of  exchange  is  the  instra- 
ment  of  transfer.    Ho\ford  v.  Blatehford, 

149 

5.  From  the  nature  of  foreign  bills,  their  sale 
by  the  drawer  and  their  transfer  by  the 
payee,  usually  precede  acceptance.  And 
whether  the  contract  for  the  sale  of  such  a 
bill,  be  deemed  an  agreement  to  draw  the 
bill,  or  one  m  respect  of  the  bill  already 
drawn  ;  it  is  equally  the  sale  of  an  existug 
thing  in  action,  and  legal  ii 

6.  Such  a  contract  stands  upon  a  different 
footing  from  one  for  the  sale  of  promissory 
notes  and  inland  bills  of  exchange  previoua 
to  their  being  issued  or  put  in  circulation. 
Notes  and  inland  bills  are  not  the  subject  of 
sale,  except  when  held  by  one  who  can 
maintam  a  suit  upon  them  against  the  other 
parties  at  maturity.  ^^ 

7.  Bankers  checks  and  drafts,  or  inland  bills 
at  sight,  are  in  this  respect,  similar  to  foreign 
bills  of  exchange.  ij 
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A  biU  drawn  by  a  house  in  New  York  on 
A  house  in  LoMion,  the  pwtiwn  la  both 
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homes  hemg  the  aame  penons,  n  the  lepti- 
mate  sabject  of  sale  in  the  hands  of  the 
drawers.  id, 

9.  An  offer  to  sell  land  at  a  fixed  price,  with- 
out more,  is  an  offer  to  sell  for  cash.  Cam- 
meyer  v.  The  United  Lutheran  Chfirches, 

166 

10.  The  acceptance  of  such  an  ofi*er.  to  bind 
the  seller,  must  be  simple,  and  without  the 
addition  of  any.  new  term  or  qualifications. 

id. 

See  Frauds,  Statute  op. 
Plbadino.  8,  25. 
Spscific  Performance,  6,  7,  13  to  16. 


SOLICITOR. 

See  Mortgage,  2  to  4. 

Principal  and  Agent,  9  to  9. 


SATISFACTION. 
See  Mortgage,  VIII. 


SECURITIES. 

The  word  ^  aeeurities"  tn  the  proviso  in  the 
late  bankrupt  law,  is  used  in  its  popular 
sense,  and  includes  every  interest  or  right 
attached  to,  or  which  is  a  charge  upon,  spe- 
cific property,  or  which  entitles  the  owner 
of  such  right  or  interest  to  be  paid  out  of 
specific  property  ;  whether  the  right  be  legal 
or  equitable,  absolute  or  contingent.  Storm 
V.  Waddell;  De  Kay  v.  WaddeU,       494 

See  Mortgage,  17  to  19,  31  to  35. 


SEPARATE  ESTATE. 
See  Marriage  Settlement. 


SET  OFF. 
See  Executors  and  Administrators,  9, 10. 


SETTLEMENT. 
See  Marriage  Settlement. 


SHARES. 

See  Corporations,  20  to  31. 
Sale,  1  to  3. 


SHERIFFS. 
jSe«  Destor  and  Creditor,  2  to  7. 


SPECIFIC  PERFORMANCE. 

1.  The  complainants  purchased  of  T.  dktinct 
portions  in  severalty,  of  a  lot  of  land,  by 
contracts,  providing  for  their  conveyance, 
at  a  future  day.  T.  was  in  possession  an- 
der  a  like  contract  from  the  defendant, 
who  was  seised  of  the  laud.  Another  con- 
tract had  been  given  by  the  defendant  to  M. 
and  be  refused  to  convey  to  the  complain- 
ants, except  subject  thereto.  Thereupon 
one  of  them,  W.,  in  behalf  of  the  whole, 
and  for  their  protection  bought  M.'s  con- 
tract. The  defendant  then  ejected  tbo 
complainants  severally,  and  they  exhibited 
their  bill  against  him  praying  for  an  injunc- 
tion and  a  conveyance  of  the  land  to  W. 
for  their  benefit.  Heldy  on  demurrer,  that 
there  was  no  misjoinder  of  complainants, 
but  that  T.  was  a  necessary  party  to  the 
suit     Wood  V.  Perry,  7 

2.  A  parol  agreement,  to  leave  lands  to  a  per- 
son by  will,  tbouffh  founded  on  a  prece- 
dent valuable  consideration,  cannot  be  en- 
forced in  equity.    Harder  y.  Harder,     17 

3.  A  resulting  trust  may  be  proved  againat 
persons  claiming  by  descent,  by  parol  ad> 
missions  of  the  ancestor.  id, 

4.  The  intestate,  in  1802,  bought  a  farm, 
which  was  conveyed  to  him  in  fee,  he  giv- 
ing a  mortgage  for  the  purchase  monej. 
He  resided  upon  it  until  his  death  in  1835 ; 
but  it  was  paid  for  out  of  the  labor  and  ear- 
nings of  his  four  younger  sona  Held,  that 
such  payment  raised  a  resulting  trust  in 
their  favor,  and  that  they  were  entitled  to 
the  farm  in  equity.  id. 

5.  The  youngest  son,  R.  being  the  owner  of 
ten  acres  of  land,  the  intestate  agreed  with 
him  by  parol,  that  if  he  would  convey  the 
same  to  his  three  brothers,  he  should  have 
a  smalf  farm  which  the  intestate  owned  in 
another  town.  R.  conveyed  the  ten  acres 
accordingly,  went  into  possession  of  the 
small  farm,  and  made  permanent  improve- 
ments upon  it ;  Held,  that  the  agreement 
was  so  far  performed  as  to  bind  the  inteS' 
tate  and  his  heirs.  id. 

6.  The  court  of  chancery  does  not  interfere, 
by  way  of  decreeuig  specific  or  farther 
performance,  with  executed  agreemestt. 
Tucker  v.  Clarke,  9i 
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7.  Where  paitiea  eappoeitijr  that  they  were 
■eieed,  sold  and  couveyed  lands,  with  cov- 
enants of  seisin  and  warranty,  to  which  as 
it  subsequently  appeared,  they  had  no  title  ; 
and  six  years  afterwards,  on  being  sued  by 
their  grantee  on  the  covenant  of  seisin,  pur- 
chased the  lands  of  the  true  owners,  and 
tendered  a  new  conveyance  thereof  to  the 
grantee,  who  refused  to  accept  it ; 

Heldf  that  the  court  had  no  power  to  compel 
the  grantee  to  receive  the  deed,  or  to  in- 
terfere with  his  action  on  the  covenants  of 
title.  id, 

8.  Where  payment  is  to  be  made  on  the 
conveyance  of  land  at  a  stipulated  pe- 
riod, and  the  land  is  not  then  conveyed,  the 
purchaser  is  not  in  default  if  he  omits  to 
pay  the  price,  and  no  interest  is  recovera- 
ble against  him  until  he  is  put  in  default  by 
the  tender  of  a  deed.  Stevenson  v.  Max- 
weU,  273 

9.  The  general  rule  in  England  is,  that  from 
the  time  fixed  for  the  completion  of  a  con- 
tract for  the  sale  and  conveyance  of  land, 
the  purchaser  is  entitled  to  the  profits  of  the 
estate,  and  will  be  compelled  to  pay  inte- 
rest upon  the  price.  And  the  agreement  to 
pay  interest,  is  implied  from  the  purchaser's 
receiving,  or  being  entitled  to  receive,  the 
rents  and  profits.  id. 

10.  This  rule  is  modified  here,  by  the  differ- 
ence in  the  situation  and  productiveness  of 
real  estate,  and  the  higher  rate  of  interest ; 
and  in  the  case  of  vacant  or  unproduc- 
tive property,  a  contract  to  pay  interest 
will  not  be  implied,  when  the  purchaser  b 
prevented  from  obtaining  his  title  through 
the  default  or  negligence  of  the  vendor. 
The  entry  into  possession  of  such  property 
ought  not  to  affect  the  principle.  id. 


11.  And  where  the  purchaser  does  not  go 
into  possession,  under  or  in  pursuance  of 
the  contract  of  sale,  and  the  delay  in  its 
completion  is  imputable  to  the  seller,  he 
will  not  be  charged  with  interest  on  the 
purchase  money,  in  the  absence  of  an  ex- 
press agreement  to  pay  interest.  id. 

12.  S.  8l  M.  being  joint  ownera  in  possession 
of  several  lots,  under  a  lease  which  con- 
tained a  covenant  for  a  sale  and  convey- 
ance to  the  lessees  at  their  option  at  a  fix- 
ed price,  tendered  the  price  to  the  lessor's 
heirs  and  representatives,  and  demanded 
the  title ;  but  the  latter,  by  reason  of  in- 
fancy and  other  causes,  were  unable  for  a 
long  period  to  convey  the  same.  S.  then 
signed  an  agreement  by  which  he  covenant- 
ed to  execute  a  perfect  conveyance  to  M. 


of  all  his  right  and  interest  in  one  of  tlie 
lots,  (which   was  vacant,)  on   the  Ist  of 
May,  H30,  in  consideration  of  a  large  price 
to  be  then  paid  or  secured  by  M. ;  and  when 
the  legal  title  was  obtained,  he  would  give 
any  further  assurance,  Slc.    S.  made  no 
effort  to  complete,  or  to  convey  his  own  in- 
terest to  M.  at  or  before  the  day  fixed ;  and 
early  in  1H31,  he  repudiated  the  agreement, 
denied  its  obligation,  and  disclaimed  M.  as  be- 
ing the  purchaser.  M.  nevertheless  proceed- 
ed, and  erected  a  valuable  store  on  the  lot, 
the  iitcorae  from  which  exceeded  the  whole 
cost  of  both  store  and  lot ;  and  at  the  same 
time  he  made  similar  erections  on  the  joint 
account,  on  the  other  lots  of  himself  and 
S.     In  1836,  S.  filed  a  bill,  amongst  other 
things,  calling  on  M.  to  complete  the  pur- 
chase of  the  lot,  and  a  conveyance  was  fi- 
nally in  readiness  for  M.  in  1841. 
Held,  that  M.  did  not  enter  into  possession 
under  his  contract  with  S.,  and  the  char- 
acter of  his  previous   possession  was  not 
changed.    That  S.  was  not  entitled  to  inte- 
rest on  the  stipulated  price  from  May  1, 1830, 
nor  until  he  made  or  offered  a  full  convey- 
ance of  his  right  and  title  in  the  lot ;  but 
he  was  entitled  to  the  value  of  the  rents  in 
the  intervening  period  as  the  same  wonld 
have  been  derived  from  the  lot,  in  the  con- 
dition in  which  it  was  when  he  contracted 
to  sell  to  M.  id, 

13.  To  induce  equity  to  decree  the  specific 
performance  of  an  agreement,  it  must  be 
free  from  fraud,  surprise  or  murepresenta- 
tion.    Best  v.  Stow,  298 

14.  A  misrepresentation  made  by  the  vendor 
in  a  matter  of  substance,  afifecting  the  va- 
lue of  the  estate  sold,  is  a  good  defence  to 
a  suit  for  specific  performance,  although 
the  vendor  as  well  as  the  vendee,  was  ig- 
norant of  its  untruth.  id, 

15.  This  was  held  of  an  erroneous  statement 
that  land  in  a  distant  state,  was  situated  in 
a  particular  county,  in  which  the  purchaaer 
desired  to  buy.  id. 

16.  The  defendant,  in  a  suit  for  specific  per- 
formance, may  show  in  his  defence,  by  pa- 
rol evidence,  that  the  written  contract  re- 
lied upon,  does  not  correctly  and  truly  ex- 
press the  agreement  of  the  parties,  but 
that  there  is  some  material  omission,  inser- 
tion or  variation,  through  mistake,  surprise 
or  fraud.  id. 

See  Partnkmhip,  10  to  12. 
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STATUTE. 
See  LmiTATioMiL 


STATUTE  OF  FRAUDS. 

See  Dbbtok  and  CuBDiroEy  I. 
Fradm,  Statute  of. 
Spbcific  Pbetormancb,  9  to  5. 


STATUTE  OF  LIMITATIOIfS. 
See  LiifiTATioNa 


STIPULATION. 
See  MoBTOAOB,  38. 


STOCKS  AND  STOCKHOLDERS. 

When  ftocks  loaned,  are  to  be  returned  at  a 
fixed  time,  the  meaaure  of  damages  on  a 
default,  is  the  market  price  of  the  stocks 
at  that  4ime.  (Qutfre.  See  note  at  the 
end  of  the  case.)     Day  y.  Perkine,        369 

See  Corporation,  SO"  to  31. 
;Salb,  1  to  3. 


SUBROGATION. 
See  MoRTQAOB,  39  to  41. 


SUBSTITUTION. 
See  MoRTOAOR,  39  to  41. 


SUCCESSION. 

See  Executors  and  Administrators,  1  to  4. 
Perbonai.  Succession. 


SUPPLEMENTAL  BILL. 
See  Pleading,  10, 11. 


SUPPORT. 
See  Husband  and  Wife,  2. 


SURETY. 
See  Prin oiFAL  and  Surett. 


SUSPENDING  POWER  OF  ALIENA- 
TION  AND  ABSOLUTE  OWNER- 
SHIP. 

See  Will,  III. 


TENDER. 

See  Sale,  3. 

TIME  OF  VESTING. 
See  Will,  30,  36  to  45. 

TITLE. 
See  MoRTGAQE,  21  to  25. 

TRADE  MARKS. 

1.  No  person  has  a  right  to  use  the  names, 
marks,  letters,  or  other  symbols,  which 
another  has  previously  got  op  or  been  ac- 
customed to  use,  in  his  trade,  business  or 
manufactures.    Coate  v.  Holbrook,       586 

2.  Equity  will  restraiu  such  deceptiTe  and 
fraudulent  use  of  trade  marks,  by  injnne- 
tjon,  and  will  decree  au  account  for  dama- 
ges, id, 

3.  It  is  no  answer  to  the  suit,  that  the  siniB- 
fated  article  is  equal  in  quaUty  to  the  genu- 
ine manufacture.  id. 

4.  Nor  that  the  maker  of  the  spurioos  goods, 
or  the  jobber  who  sells  them  to  the  retaileit, 
informs  those  who  purchase,  that  the  arti- 
cle is  spurious  or  an  imitation.  id. 

5.  A  commission  merchant  who  sells  the 
spurious  article,  knowing  its  character,  is 
liable  to  a  suit  to  restrain  its  further  saleliy 
the  proprietor  of  the  trade  mark,  and  will  be 
subjected  to  the  costs  of  such  suit.  t^ 

6.  The  alienage  of  the  peraon  whose  trade 
marks  are  simulated,  and  his  residence  in  a 
foreign  country,  do  not  affect  his  right  to 
their  exclusive  use,  when  he  has  introdu- 
ced them  here.  id. 

7.  There  is  no  difference  between  citizens  and 
aliens,  in  respect  of  their  rights  in  tcado 
marks,  or  their  claim  to  have  such  rights 

'  protected  in  our  coarts.    T^ykr  t.  Cmrpem^ 
tert  603 


I 
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8.  The  court  of  ebaneery  w91  grant  an  in- 
junction against  the  unauthorized  nee  of  a 
manufacturer's  or  vendor's  trade  marks, 
and  will  decree  the  payment  of  the  dama- 
ges sustained  thereby.  id. 

9.  Where  one  intentionally  uses  or  closely 
imitates  another's  trade  marks,  on  mer- 
chandize or  manufactures,  the  law^  pre- 
sumes it  to  have  been  done  for  the  fraudu- 
ient  purposes  of  inducing  the  public,  or 
those  dealing  in  the  article,  to  believe  that 
the  goods  are  those  made  or  sold  by  the 
latter,  and  of  supplanting  hhu  in  the  good 
will  of  his  trade  or  business.     ^  id. 

10.  And  in  such  a  case,  it  is  wholly  immate- 
rial whether  the  simulated  article  is,  or  is 
not,  of  equal  i^roodness  and  value  with  the 
genuine  manufacture.  id. 

11.  The  right  thus  protected  does  not  par- 
take of  the  nature  and  character  of  a  patent 
or  copy -right.    Per  Spencer,  Senator,    id. 

12.  The  defendant  who  is  found  to  have  pi- 
rated trade  marks,  most  pay  the  costs  of 
suit.  id. 

13.  The  venden  of  an  article  of  trade  or 
manufacture,  who  have  established  or  be- 
come entitled  to  a  particular  trade  mark 
which  they  use,  to  distinguish  such  article, 
are  entitled  to  be  pvotected  in  its  use,  al. 
though  they  do  not  manufacture  the  goods. 
Per  Lett,  Senator,  and  so  adjudged.        id. 

14.  The  protection  of  trade  marks  is  among 
the  highest  incentives  to  ingenuity,  exer- 
tion and  fidelity,  and  one  of  the  greatest 
securities  to  the  public  against  imposition. 
Per  Spencer,  Senator.  id. 

15.  In  a  suit  to  restrain  the  use  of  trade  marks 
alleged  to  be  simulated,  if  it  appear  that 
the  marks  used  by  the  defendants,  though 
resembling  the  eomplainant*s  in  some  re- 
spects, would  not  probably  deceive  the  or- 
dinary mass  of  purchasers,  paying  the  at- 
tention which  such  persons  usually  do  in 
buyiug  the  article  io  question ;  an  injunction 
will  not  be  granted.    Partridge  v.  Menck^ 

6S2 

16.  An  imitation  is  colorable  and  will  be  en- 
joined, which  requires  a  careful  inspection, 
to  distinguish  its  marks  and  appearance, 
from  those  of  the  manufacture  unitated.  id. 

17.  In  these  cases,  the  question  is  not  whe- 
ther the  complainant  was  the  original  in- 
ventor or  proprietor  of  the  article  made  by 
him   and  upon   which  he  now  puts  his 

Vol.  U.  89 


trade  mai^  ;  nor  whether  the  article  made 
and  sold  under  his  trade  mark  by  the  de- 
fendant, is  equal  to  his  own  in  quality  or 
value.  But  the  court  proceeds  on  the 
ground,  that  the  complainant  has  a  valua- 
ble interest  in  the  good  will  of  his  trade  or 
business ;  and  having  appropriated  to  him- 
self a  particular  label,  sign  or  trade  mark, 
indicating  to  bis  customers,  that  the  article 
is  made  or  sold  by  him  or  by  his  authority, 
or  that  he  carries  on  business  at  a  particu- 
lar place  ;  be  is  entitled  to  protection 
against  one  who  attempts  to  pirate  upon 
the  good  will  of  his  friengls  or  customers  or 
the  patrons  of  his  trade  or  business,  by 
using  such  label,  sign  or  trade  marks,  with« 
out  his  consent  or  authority.  id, 

• 

18.  Where  the  case  is  one  of  doubt  in  respect 
of  the  alleged  piracy,  the  court  should  not 
grant  or  retain  an  injunction  until  the  cause 
is  heard  on  pleadings  and  proofs,  or  until 
the  complainant  has  established  his  right 
by  an  action  at  law.  id, 

19.  On  a  bill  filed  to  restrain  .the  defendant 
from  selling  a  work  alleged  to  be  a  fraudu- 
lent imitation  of  the  complainant's  publica- 
tion ;  held,  it  not  being  entirely  clear  that 
the  complainant  had  a  legal  right ;  and  the 
defendant  undertaking  to  keep  an  account ; 
that  the  injunction  ou?ht  not  to  be  retained. 
Spoitimeoode  v.  Clark,  628 


TRUSTEEa 

See  CoRPoaATiONs,  6  to  13. 

TavsTs. 


TRUSTS. 

I.  Of  the  nature  and  ineidente  of  trutU  in 
generaL 

II.  Of  implied  or  resulting  trueU. 

III.  Of  the  trust  estate;  and  herein  of  the 
construction  of  trusts,  and  of  their  validity 
in  respect  of  the  revised  statutes, 

IV.  Of  Trustee  and  Beneficiary ;  including 
the  power,  duty  and  liability  of  trustees ; 
their  accounting  and  allowances;  the  die* 
position  of  the  trust  fund;  and  suits 
against  the  bertsfieiaries. 

Trusts,  I.  ' 

Of  the  nature  and  incidents  of  trusts  in 
generaL 

1.  The  provision  m  the  revised  statutes,  that 
when  the  purposes  for  which  an  express  trust 
■hall  have  been  created,  ahaU  have  ceaao4» 
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the  estate  of  the  trustees  shall  also  cease ; 
applies  to  trusts  created  before  those  statutes 
took  effect.    Bellinger  y.  Shafer,  293 

2.  So  of  the  provision  that  persons  who  by  any 
grant  are  entitled  to  the  actual  possession 
and  the  receipt  of  the  rents  and  profits  of 
lands,  in  law  or  in  equity,  shall  be  deemed 
to  have  a  legal  estate  therein  commensurate 
with  their  beneficial  interest,  where  no  power 
of  disposition  or  management  over  the  same 
remains  in  trustees.  id. 

3.  Under  a  devis^  to  trustees,  in  trust  to  re- 
ceive  the  rents  and  profits,  and  pay  the  same 
to  one  for  life,  and  after  his  death  to  convey 
the  estate  to  his  issue  then  living ;  since  the 
revised  statutes  no  conveyance  of  the  legal 
title  by  the  trustees  is  necessary  in  order  te 
vest  the  whole  estate  in  the  children 'at  the 
determination  of  the  particular  estate.  Wil' 
Uamton  v.  Field,  533 

4^  The  owner  of  land  in  fee,  executed  declar- 
ations or  certificates  of  trust  to  sundry  per- 
sons,  by  which  he  aeknowledged  that  each 
owned  an  equal  share  therein,  and  agreed 
to  hold  the  land  in  trust  for  them,  and  to 
exercise  a  power  in  trust  to  sell  and  dispose 
thereof  for  their  benefit,  and  to  divide  the 
proceeds  amongst  them;  and  if  directed 
by  them,  to  allot,  and  divide  and  set  apart 
the  land  to  and  among  such  owners  The 
validity  of  the  trusts  not  being  questioned. 

Held,  that  each  holder  of  a  certificate  had  an 
interest  in  the  covenant  and  powers  con- 
tained in  the  same.  That  the  powers  were 
to  be  exercised  by  the  declarant  personally; 
and  that  he  could  not  delegate  them,  or 
substitute  other  persons  to  execute  them  in 
his  stead.    Suarez  v.  Pumpelly,  336 

5.  The  declarant's  economical  condoct  of  the 
trust,  bis  skill  and  success  in  effecting  a 
sale,  and  his  judgment  and  impartiality  in 
making  a  partition,  were  elements  of  the 
contract  between  him  and  the  beneficiaries, 
and  formed  a  part  of  the  inducement  for 
their  purchase  of  the  shares  or  certificates. 

id. 

6*  On  the  trustee's  becoming  incapable  of  ex- 
ecuting a  trust,  the  court  of  chancery  will 
carry  it  into  execution  in  behalf  of  the  par- 
ties mterested.  id. 

7.  A  beqaest  for  the  benefit  of  poor  ministers 
of  a  specified  religions  denomination,  is 
valid,  though  it  does  not  appoint  the  trustees 
of  the  fund.  And  it  is  competent  for  the 
testator  to  empower  the  executors  and  trus- 
tees of  his  will  to  designate  the  first  trus- 
Ues  of  such  fund.    If  it  were  otherwise, 


the  trost  would  remain  and  the  court  of 
chancery  would  appoint  the  trustees. 
Shotwell,  Executor,  ^e.  v.  Mott,  46 

8.  The  case  of  Darling  v.  Rogert,  (22  Wend. 
483,)  commented  upon  It  does  not  sus- 
tain an  assignment  in  part,  where  there  is 
a  corrupt  intent  apparent  as  to  some  other 
part  of  the  instrument  or  of  the  property 
therein  contained  ;  but  holds  that  if  it  con- 
tain a  trust  unauthorized  by  law,  inserted 
without  any  corrupt  motive,  such  trust  is 
not  evidence  of  fraud,  and  therefore  does 
not  avoid  the  other  portions  of  the  instra- 
menL    Ooodkue  v.  Berrien,  630 


Tauvrs,  II. 
Of  implied  or  rewtdting  trtutt. 

9.  A  resulting  trust  may  be  proved  against 
persons  claiming  by  descent,  by  parol  ad- 
missions of  the  ancestor.  Harder  v.  /for- 
der,  17 

10.  The  intestate,  in  1892,  bought  a  farm, 
which  was  conveyed  to  him  in  fee,  he  giv- 
ing a  mortgage  for  the  purchase  money. 
He  resided  upon  it  until  his  death  in  1835  ; 
but  it  was  paid  for  oat  of  the  labor  and 
earnings  of  his  four  younger  sons.  Held, 
that  such  payment  raised  a  resnltmg  trust 
in  their  favor,  and  that  they  were  entitled 
to  the  farm  in  equity.  id. 

11.  The  youngest  son,  R.  being  the  owner 
of  ten  acres  of  land,  the  intestate  agreed 
with  him  by  parol  that  if  he  would  convey 
the  same  to  his  three  brothers,  he  shoold 
have  a  smaU  farm  which  the  intestate 
owned  in  another  town.  R.  conveyed  the 
ten  acres  accordingly,  went  into  poesesaion 
of  the  small  farm,  and  made  permanent 
improvements  upon  it:  Held,  that  the 
agreement  was  so  far  performed  as  to  bind 
the  mtestate  and  his  heirs.  id. 


Trusts,  III. 

Of  the  iruot  eetute ;  and  korehi  of  iko  com* 
otrtiction  of  truoie,  and  of  their  validity  im 
respect  of  the  revised  »tat^teo, 

12.  A  bequest  for  the  use  of  the  poor  of  a 
town,  and  one  to  an  unincorporated  relig- 
ious association  for  the  use  of  its  poor  mia* 
isters,  are  not  within  the  provisiotts  of  the 
statutes  against  perpetnitiee.  SkoiwM^ 
Executor,  ^c.  v.  Mott,  46 

13    Where  a  testator  directed  his  execnton 
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to  tell  his  lands  and  to  distributo  the  pro- 
ceedi  amonpit  yarious  persons  together  with 
sundry  charitable  institutions ;  it  was  held 
that  there  was  a  conversion  of  the  real  es- 
tate and  the  gifts  were  to  be  treated  as 
legacies.  id. 

14.  It  was  also  held,  that  if  they  were  to  be 
deemed  land,  they  were  nevertheless  valid, 
because  the  revised  statutes  relative  to 
Uses  and  Trusts,  do  not  apply  to  Charita- 
ble Uses.  id, 

15.  The  revised  statutes  against  perpetuities 
and  regulating  uses  and  trusts,  were  aimed 
at  private  trusts  and  accumulations  for  re- 
mote posterity.  Public  trusts  and  charita- 
ble uses  were  not  within  the  intention  tof 
the  legislature,  or  the  spirit  and  object  of 
the  enactment  id. 

16.  The  English  statute  of  Uses,  27  Henry 
VIIL,  did  not  apply  to  public  uses  or  char- 
ities, id. 

17.  Charitable  uses  were  bestowed  in  Eng- 
land, and  were  recognized  by  law,  before 
the  Norman  conquest ;  and  they  were  al- 
ways fostered  and  protected  by  the  com- 
mon law.  They  were  subject  to  the  juris- 
diction of  the  court  of  chancery  long  be- 
fore the  statute  of  Charitable  Uses,  43d 
Elizabeth ;  and  this,  whether  the  trustees 
were  a  corporation  or  individuals,  and  whe- 
ther the  gift  were  to  trustees  by  name,  or 
for  a  definite  and  specific  object  without 
naming  trustees.  id. 

18.  A  bequest  for  the  ministers  of  the  New 
York  Yearly  Meeting  of  Friends  called 
Orthodox,  who  are  in  limited  and  straitened 
eircunuitancee,  is  not  too  vague  or  uncer- 
taiui  or  too  indefinite  in  its  objects.  id, 

19.  So  of  a  bequest  for  the  relief  of  such  in- 
digent residents  of  the  town  of  Flushing, 
as  the  trustee  or  trustees  of  the  town  for 
the  time  being  should  select.  id. 

SO,  S.  and  his  wife  conveyed  a  farm  to  trus- 
tees, habendum  to  them  and  their  heirs 
and  assigns,  for  the  support,  maintenance 
and  education  of  three  grandsons  and  four 
granddaughters  of  the  grantors,  until  the 
latter  respectively  arrived  at  full  age,  un- 
less they  sooner  married,  on  which  the  use 
and  objects  of  the  trust  as  to  them  should 
cease ;  and  to  the  further  use  and  behoof 
in  fee  simple  to  the  three  grandsons ;  with 
a  power  of  sale  to  the  trustees  in  the  mean- 
time. 

Held,  that  the  trust  continued  for  the  benefit 
of  the  whole  seven,  until  all  the  grand- 


daughters were  married  or  of  full  age ; 
upon  which  event  the  interest  of  the  latter 
ceased,  and  the  objects  of  the  trust  ceased 
also,  togetl)er  with  the  power  conferred  on 
the  trustees ;  and  the  three  grandsons  there- 
upon became  seised  of  an  absolute  legal 
estate  in  fee.    Bellinger  v.  Shafer,       !ii73 

31.  A  testatrix  devised  real  estate  to  three 
trustees  in  fee,  in  trust  to  receive  the  rents, 
issues  and  profits  thereof,  and  pay  the 
same  to  her  grandson  during  his  natural 
life ;  and  from  and  after  his  death,  in  fur* 
ther  trust  to  convey  the  same  to  his  law* 
ful  issue  living  at  his  death  in  fee  ;  and  if 
he  should  not  leave  any  lawful  issue  at  the 
time  of  his  death,  then  in  further  trust  to 
convey  the  same  to  another  grandson  of 
the  testatrix  in  fee,  or  to  such  person  in  fee 
as  he  might  by  will  appoint,  if  he  died  prior 
to  the  tenant  for  life :  Held,  that  the  child- 
ren of  the  tenant  for  life,  (all  of  whom 
were  bom  after  the  death  of  the  testatrix,) 
took  vested  equitable  remainders  in  fee  in 
the  real  estate,  as  they  were  bom  respec- 
tively ;  which  remainden  were  liable  to  be 
divested  as  to  each  on  his  or  her  dying  dur- 
ing the  lifetime  of  their  father,  and  were 
subject  to  open  to  let  in  the  after  bora 
children  of  the  tenant  for  life.  WiUiam' 
eon  V.  Field,  533 

22.  A  testator  gave  to  his  wife  for  life  all  the 
income,  rents  and  profits  of  his  real  and  per- 
sonal estate ;  and  after  her  death  gave  the 
like  interest  to  T.  for  life,  out  of  which  she 
was  to  support  three  infants,  W.;  J.  and  E. 
Next,  he  gave  the  whole  rents  and  income 
after  her  death,  to  W.,  J.  and  E.  for  life,  as 
joint  tenants ;  and  then  gave  the  residue  of 
his  estate  to  E.  absolutely  and  in  fee,  first 
providing  for  her  fifty  thousand  dollars  when 
she  should  arrive  at  age.  Then  followed  a 
provision  that  if  E.  should  die  without  chil- 
dren or  issue,  that  the  whole  residue  of  his 
estate  should  go  to  his  cousins. 

In  a  suit  by  one  of  the  next  of  kin,  in  which  a 
construction  of  the  will  as  to  the  pexBonal 
estate  became  requisite ; 

Held,  1.  That  the  two  first  life  estates  in  the 
income  and  profits,  were  valid. 

2.  That  the  subsequent  gifts  of  the  personal 
estate  were  void  as  suspending  the  absolute 
ownership  more  than  two  lives  in  being  at 
the  death  of  the  testator. 

3.  That  the  legacy  of  fifty  thousand  dollars  to 
E.  was  contingent  on  her  attaining  her  full 
age,  and  was  void  for  the  same  cause. 

4.  That  T.  was  not  entitled  to  enjoy  the  per- 
sonal property  for  life,  in  specie  ;  but  that 
it  must  be  converted  and  permanently  se- 
cured, so  as  to  give  her  the  inoomoi  and 
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preierve  the  capital  for  the  next  of  kin.  £m- 
oiont  Y.  Cainu,  369 

S9.  A  testator  baying  three  wnB  and  four 
dau^ters  liTiu|f,  aod  six  grandchildren  the 
issue  of  a  deceased  daughter  and  of  her 
husband,  6.,  by  his  will  gave  to  three  of 
his  daughters  each  one- fourth  of  his  real 
and  penM>nal  estate  absolutely,  and  another 
fourth  to  G.  and  his  children  ;  and  then  de- 
Tised  and  bequeathed  the  remaining  hslf 
of  his  estate  to  his  executors,  in  trust  to 
rent,  invest  and  iro|irove  the  same,  and  re- 
-eeive  and  collect  the  rents  and  income, 
and  out  of  the  income,  to  pay  yearly  annu- 
ities, (nneqnal  in  amount,  but  each  consi- 
derably lees  than  one-eighth  of  the  in- 
come,) to  each  of  his  three  sons,  J.,  H. 
and  M.  and  to  his  daughter  H.  A.  The 
latter  was  to  cesse  on  her  surviving  her 
husband,  and  she  was  then  to  take  one- 
fourth  of  the  half  absolutely ;  and  if  her 
husband  survived  her,  her  annuity  was  to 
continue  to  him  for  life,  and  the  eighth  of 
the  estate  subject  to  that  annuity,  was 
to  vest  in  her  issue  by  representation.  On 
the  death  of  the  sons  J.  or  H.  leaving  a 
widow,  she  was  to  have  the  annuity  of  her 
husband,  during  her  life.  The  trustees 
were  clothed  with  a  discretionary  power  to 
increase  the  annuities  of  the  respective 
sons,  and  the  daughter  H.  A.,  during  their 
lives.  If  the  net  income  of  the  trust  fund 
exceeded  the  annuities,  the  surplus  as  to 
three-foacths  accruing  after  a  month  from 
the  testator's  death,  was  to  accumulate 
equally  for  the  benefit  of  the  issue  of  J.  H. 
and  H.  A.  respectively  during  their  minori- 
ties, and  to  be  paid  to  them  respectively  at 
twenty-one.  So  long  as  either  of  those 
three  were  without  issue,  the  surplus  of  the 
income  of  their  trust  shares,  after  satisfy- 
ing the  annuities  to  them  or  the  husband 
or  widows,  as  the  case  might  be  ;  was  to  be 
paid  to  the  three  other  daughters,  and  to 
the  issue  of  H.  A.,  to  6.,  and  to  the  issue 
of  H.  and  J.,  if  either  had  any ;  all  taking 
per  stirpes.  On  the  death  of  M.,  who  it 
was  supposed  would  never  have  issue,  the 
testator  gave  one- fourth  of  the  trust  fund, 
to  the  same  devisees  as  last  above  express- 
ed ;  and  the  surplus  income  of  that  fourth 
wiiile  he  lived,  was  to  go  to  the  same  per- 
sons and  classes. 

On  the  death  of  J.  and  H.  respectively,  other 
two  fourth  parts  of  the  trust  fund  were 
given  to  their  respective  issue,  subject  to 
the  respective  annuities  to  their  widows 
But  if  either  of  those  sons  left  no  issue, 
the  respective  fourth  parts,  subject  to  the 
widows  annuities,  were  given  to  the  three 
dattghtais  first  named,  to  G.  or  hit  issns,  to 
H.  A.  or  bar  iasua,  aud  to  the  iMua  of  either 


J.  or  H.  if  any  there  wen ;  afl  bastowtd 
per  Hirpet, 
Held,  on  the  oonttmotion  of  the  will,  that 
the  devise  in  trust  of  the  half  of  the  estate, 
was  to  be  construed  and  taken  as  a  defies 
of  separate  and  distinct  shares,  each  oea- 
sisting  of  one-fourth  part  of  snch  half,  on 
distinct  trusts  in  respect  of  each  ;  and  that 
the  power  of  alienation  was  not  suspended 
ai  to  any  portion  of  the  estate,  beyond  two 
specified  lives  in  being  at  the  death  of  the 
testator;  and  that  there  was  no  abselste 
suspension  for  a  month,  or  for  any  desig- 
nated period.  Maatm  v.  Jtfoson's  Extern' 
tors,  433 

*24.  The  annnities  to  the  two  sons  and  the 
daughter,  are  not  a  joint  charge  upon  the 
three-fourths  of  the  trust  fund ;  bnt  each  ii 
a  separate  charge  on  the  respective  fowtb 
parts  given  in  trust  id. 

25.  ile2i{  otss,  that  the  tmets  for  the  acea- 
mulation  of  the  surplus  income  of  the  re- 
spective shares  were  valid.  As  to  all  the 
beneficiaries,  the  aocumnlations  were  to 
commence  within  two  lives  in  being  at  the 
death  of  the  testator ;  during  the  minority 
of  the  respective  beneficiaries  ;  and  were  to 
terminate  as  to  each  when  he  became  of 
age.  td. 

26.  It  is  a  sufficient  eomptiance  wKh  the  pro- 
visions of  the  revised  statnteo  as  to  soeh  ae- 
cnmnlations,  if  the  persons  for  whom  the 
same  are  intended,  are  designated  or  descri- 
bed ss  a  class,  e.  g.  as  the  children  of  a  per- 
son named.  td. 

27.  Where  such  a  class  is  dest|rnated,  it  is  not 
essential  that  all  should  be  living  when  the 
accumolation  commences ;  provided  at  the 
commencement  it  goes  for  the  benefit  of 
snch  as  are  in  esse  exclusively,  and  tbst 
those  who  subsequently  become  entitled  fall 
within  the  prescribed  rules  laid  down  by  the 
statute.  tdi 

28.  Such  a  succession  of  accumulations,  is  not 
objectionable,  if  they  are  all  made  to  termi- 
nate witliin  the  prascrilied  limits  as  to  time 
in  respect  of  the  suspense  of  the  power  of 
alienation.  id. 


far  the 
of 

td. 


29.  Held  also,  that  a  devise  in 
payment  of  annnities  out  of  the 
real  estate,  is  valid. 

See  Tftcsn,  3. 
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Of  Truwtee  and  Benefieutry ;  including  the 
power,  duty  and  liability  oftrugteesf  their 
aeeaunting  and  ailotoanees  ;  the  difpontion 
of  the  tnut  fund  ;  and  ntUo  against  the 
benefieiarieo, 

30.  Where  there  is  a  devne  and  bequest  to 
trasteeB,  one  of  whom  is  to  take  a  beneficial 
faiterest  in  the  trust  property,  he  takes  a  le- 

Si  estate  to  the  extent  of  suoh  interest, 
ason  v.  Ma9on*9  Executors,  432 

81.  The  father  of  the  beneficiaries,  with  the 
trustees  consent,  made  permanent  improve- 
ments  on  the  farm,  conveyed  to  the  latter 
in  trust,  while  their  tenant ;  the  trust  con- 
taining no  authority  for  the  same,  held  that 
no  allowance  could  be  made  for  such  im- 
pruvements,  as  against  the  beneficiaries  and 
those  claiming  under  them.  Bellinger  v. 
Shafer,  273 

89L  It  was  also  held,  that  the  trustees  had  no 
lien  upon  the  farm  after  their  estate  in  it 
ceased,  for  any  unpaid  coramisaions  or 
charges.  id, 

83.  Where  a  resident  of  another  state  owning 
lands  here,  conveyed  them  to  a  trustee  re- 
siding here,  in  trust  to  sell  the  same,  and 
out  of  the  proceeds,  after  paying  certain 
specific  sums,  to  remit  the  balance  to  a  per- 
son residing  at  the  grantor's  domicil,  to  be 
by  him  applied  rateably  upon  all  the  debts 
of  the  grantor  ;  and  the  grantor  died  insol- 
vent, owing  debts  at  his  domicil  and  in  other 
more  diitant  states,  and  leaving  executors 
who  qualified  at  his  domicil ;  it  was  held, 
that  any  of  his  creditors  might  file  a  bill  in 
this  state,  in  behalf  of  themselves  and  all 
other  creditors,  against  the  trustee,  the  distri- 
butor of  the  fund,  and  the  executors  of  the 
grantor ;  to  have  the  lands  sold,  the  ac- 
counts of  the  trustee  taken,  and  the  fund 
distributed  to  the  creditors.  Slatter  v.  Car- 
roll, 573 

34.  The  trust  fund  being  real  estate  situated 
here,  and  the  trustee  a  resident  of  this  state, 
the  jurisdiction  of  our  court  of  chancery  is 
unquestionable.  id. 

85.  And  where  there  are  real  assets,  the  court 
will  not  hesitate  to  administer  them,  al- 
though no  personal  representative  has  been 
appointed  here.  id. 

36.  The  rule  of  distribution,  must  be  that  of 
the  trust  deed,  when  that  is  not  repugnant 
to  the  laws  of  this  state.  id. 


37.  The  court  will  direct  the  fund  to  be  re- 
mitted, pursuant  to  the  deed  of  trast,  to  the 
person  therein  designated,  for  distribution  ; 
or  will  retain  it  and  distribute  it  here,  accord- 
ing to  the  circumstances  of  the  case,  in  re- 
ference to  the  convenience  of  creditors  and 
of  the  accounting  parties.  id. 

38.  As  a  general  rule,  cestuis  que  trust  must 
be  made  parties,  where  the  equity  of  re- 
demption is  vested  in  a  trustee  for  their  ben- 
efit. But  where  there  are  remote  trust 
limitations,  it  suffices  to  bring  before  the 
court  the  beneficiaries  in  esse,  who  have 
the  first  estate  of  inheritance,  together 
with  those  having  the  precedent  estates  and 
prior  interests,  and  the  trustee.  WilUani' 
son  V.  Field,  533 

39.  In  a  suit  to  foreclose  the  equity  of  redemp- 
tion in  lands  mortgaged  and  to  sell  the 
lands,  all  persons  having  an  interest  in  the 
equity  of  redemption  should  be  made  parties. 

id. 

40.  This  was  held  of  peisons  having  a  vested 
equitable  remainder  in  fee  in  the  equity  of 
redemption,  and  that  their  rights  were  not 
afiected  or  impaired  by  a  decree  of  fore- 
closure and  sale  in  a  suit  to  which  they 
were  not  parties,  although  the  trustee  vest- 
ed with  the  legal  title  was  made  a  defend- 
ant, id. 

41.  The  fact  that  the  trustee  executed  the 
mortgage  of  the  estate  under  the  authority 
of  the  court  of  chancery,  and  with  the 
sanction  and  joint  execution  of  a  master  of 
the  court,  as  prescribed  in  the  order ;  was 
held  not  to  excuse  the  omission  to  make 
the  remaindermen  patties.  id. 

See  Confirmation. 
Deed,  3. 

Executors  and  Administrators,  5  to  8. 
Plkadino,  7. 

Principal  and  Surety,  1  to  6. 
Trusts,  4  to  6. 
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USURY. 

1.  In  an  aniwer  in  eqaity,  as  well  aa  in  a 
plea  in  a  tuit  at  law  founded  upon  a  special- 
ty, where  the  defence  is  usury,  the  terms  of 
the  agreement,  and  the  quantum  or  rate  of 
the  usurious  premium  or  interest,  must  be 
stated  specifically ;  and  the  proof  must  come 
up  to  the  statement  in  the  pleading.  Rowe 
V.  PhiUips,  14 

9.  Proof  of  the  plaintiff's  admission  that  he 
had  taken  usury,  will  not  support  a  plea 
setting  forth  a  particular  sum  or  rate  per 
cent ;  nor  will  proof  that  he  exacted  a  cer- 
tain rate  per  cent  sustain  a  plea  alleging 
the  taking  of  a  sum  in  gross  which  does 
not  correspond  with  the  rate  proved.      id. 

3.  Where  the  answer  charged  that  the 
mortgagee  exacted  $  1 13  50  for  usury  ;  and 
the  testimony  consisted  of  his  admissions, 
that  he  had  taken  usury  in  the  mortgage, 
also  tliat  the  mortgagors  paid  him  more 
than  seven  per  cent,  and  that  they  paid 
him  ten  or  twelve  per  cent ;  neither  of 
which  rates  would  produce  the  sum  named ; 
held  that  the  proof  did  not  support  the  an- 
swer, id. 

4.  A  commercial  house  in  New  York  drew 
their  bills  of  exchange,  on  a  house  in  Lon- 
don, and  sold  them  on  a  credit,  to  the 
payees,  before  acceptance,  for  a  price 
which  was  2^  per  cent,  beyond  the  then 
current  price  of  exchange  between  New 
York  and  London.  There  was  no  allega- 
tion that  it  was  a  loan,  or  a  cover  for  a 
loan. 

Held,' ihvA.  the  transaction  was  not  usurious. 
The  charge  of  two  and  a  half  per  cent  be- 
yond the  cash  price  of  the  exchange,  did 
not  make  the  transaction  usurious.  Hoi' 
ford  V.  Blatchford,  149 

5.  On  an  application  to  purchase  foreign  bills, 
on  credit,  the  drawer  demanded  nine  and 
a  half  per  cent,  premium,  one  per  cent 
.commission,  and  interest  on  the  whole  till 
paid.  Held,  on  the  testimony,  that  the 
commission  was  a  part  of  the  stipulated 
price  of  the  bills,  and  was  not  to  be  deem- 
ed a  compensation  for  forbearance  or  giving 
day  of  payment,  and  that  the  contract  was 
not  usurious.  id. 

.€.  If  the  commission  had  been  included  for 
forbearance,  quare  whether  it  should  not 
be  construed  as  two  distinct  contracts :  1. 
For  the  sale  of  exchange  at  9^  per  cent, 
premium  ;  and  2.  An  agreement  to  forbear 
payment  of  the  price  for  sixty  days,  in  con- 


•ideration  of  the  legal  intereft  and  one  psr 
cent  commission  ?  ii. 

7.  Where  the  answer  states  a  contract  u  a 
sale  and  purchase  of  foreign  exchange,  with- 
out any  averment  that  it  was  a  cover  for  a 
loan,  or  that  there  was  an  application  for 
a  loan  which  assumed  the  form  of  a  sale, 
the  defendant  cannot  prove  those  facts,  or 
insist  upon  them,  although  he  has  iaseited 
a  general  allegation  that  the  contract  was 
usurious.  id. 

8.  W.  was  the  accommodation  indorser  of  his 
son  N.,  on  a  note  to  B.,  payable  at  the 
complainant's  bank,  on  the  Slat  July.  By 
an  error  of  their  clerk  the  note  when  left 
for  collection,  was  entered  as  due  31it 
August,  and  was  not  presented  for  payment 
at  its  maturity,  nor  any  notice  of  its  non- 
payment given.  N.  was  aware  of  there 
being  a  mistake  at  the  bank  as  to  the  time 
when  the  note  would  fall  due ;  but  to  pro- 
vide for  its  renewal  in  case  it  should  be  prop- 
erly presented,  he  prepared  a  new  note  for 
the  same  amount  dated  3l8t  July,  and  his 
Check  for  the  discount,  and  left  the  same 
with  his  partner  who  was  the  notary  of  the 
bank,  to  obtain  his  father's  indorbemeut  on 
the  note,  and  renew  the  old  note  if  it  were 
presented  on  that  day.  W.  on  the  31st 
July  called  on  the  notary  and  indorsed  the 
new  note,  but  nothing  was  done  with  it 
B.  claimed  the  amount  from  the  bank  on 
the  neglect  to  charge  the  indorser,  and  the 
bank  paid  B.,  and  then  sued  W.  on  the  old 
note.  W.  defended  the  suit  Seme  months 
after,  two  large  mortgages  of  W.  to  the 
bank,  on  distinct  parcek  of  land,  fell  dae, 
and  W.  desired  an  extension  of  payment 
The  result  was  an  agreement,  by  which 
W.  paid  about  one-third  of  N.*s  note,  and 
executed  a  new  mortgage  to  the  bank  for 
the  amount  of  the  two  former,  payable  at 
a  future  day,  and  embracing  both  parcels 
of  land.  Held,  that  the  mortgi^  was  not 
usurious.    Brooklyn  Bmnk  v.  Waring,      1 


VARIANCE. 

The  bill  set  forth  a  sale  of  exchange  «t  liUevr- 
rent  rate,  for  the  price  of  which,  a  eert^fictU 
of  depooit  wao  given.  The  suit  waa  for  the 
recovery  of  the  price,  and  the  proof  showed 
that  the  sale  was  made  for  1  ^  or  2j^  per 
cent,  more  than  the  current  rate  of  ex- 
change. The  certificate  having  been  given 
for  the  amount  at  that  rate :  Held,  that 
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that  tb«re  was  no  yariance  betwpen  the 
bill  and  the  proof.     Holford  ▼.  Blatchford, 

149 

See  Banking  AnociATioNi. 
Will,  3  to  6. 


VENDOR  AND  PURCHASER. 

See  Bona  Fide  Pitrchabkiu 
Specific  Perfoemancb. 


VESTED  OR  CONTINGENT. 
See  Rexaindee& 


VESTED  RIGHTS. 
See  LiMiTATfoN  of  Actions,  6,  7. 


VESTRY. 
See  GoRPOEATJONt,  6  to  13. 


Vice-chancellor^ 

See  Decree^  I,  3« 


VISITORIAL  POWER. 

See  Charitable  Ubbk 
Deed,  3. 


VOLUNTARY  AGREEMENT. 

See  Pbev,  3. 
Donation. 


WILL. 

I.  Agreement  for  making  will.  Jurisdiction 
of  equity  in  their  conHruetion. 

II.  Extrinsic  or  parol  evidence  to  affect  a 
t^ilt,  and  circumstances  regarded  in  its 
construction. 

III.  Construction  of  will ;  and  when  it  ef- 
fects a  charge  or  conversion ;  Validity  of 
its  bequests,  devises  and  trysts. 

IV.  Abatement  and  Ademption.  Computa- 
Hon  and  payment  of  legacy. 


Will,  I. 

Agreement  for  making  will.    Jurisdiction 
of  equity  in  their  construction. 

1.  A  parol  averment,  to  leave  lands  to  a  per- 
son  by  will,  thougfh  founded  on  a  precedent 
valaabie  consideration,  cannot  be  enforced 
in  equity.    Harder  ▼.  Harder,  17 

2.  The  court  of  chancery  will  not  sustain  a 
bill  for  the  mere  purpose  of  construing  a 
will.  It  ie  only  when  questions  under  the 
will,  arise  incidentally  in  the  exercise  of 
the  legitimate  powers  of  the  court,  where 
it  has  jurisdiction  for  some  other  purpose, 
that  such  construction  can  be  given  ;  as 
in  cases  of  trust,  account  and  the  like.  Em- 
mons V.  Cairns,  369 

3.  Such  jurisdiction  is  maintained,  at  the  suit 
of  one  claiming  the  personal  estate  after  the 
determination  of  a  life  interest,  asking  to 
have  an  account  taken  and  the  fund  secured; 
so  far  as  to  determine  the  right  of  the  claim- 
ant to  the  remainder  in  such  fund.  id. 


Will,  XL 

Extrinsic  or  parol  evidence  to  affect  a  will ; 
and  circumstances  regarded  in  its  construe* 
tunu 

4.  Where  in  bequests  for  eharitable  purposes, 
the  name  of  the  legatee  is  defectively  describ- 
ed extrinsive  evidence  is  admissible  to  show 
what  society  or  corporation  was  intended 
by  the  testator.  Hombeck's  Executor  v. 
The  American  Bible  Society,  '   133 

5.  An  abbreviation  in  the  name  of  the  socie- 
ty intended,  does  not  vitiate  the  legacy  ; 
and  resort  may  be  had  to  a  prefix  applied 
to  another  society,  and  occurring  in  the 
same  sentence,  to  complete  the  designation. 

id. 

6.  Various  facts  admitted  in  aid  of  construing 
a  will  and  ascertaining  the  objects  intend- 
ed by  the  testatrix  in  her  bequests  for  chari- 
table purposes,  viz.  that  the  testatrix  was  a 
member  of  a  society  claiming  the  fund ; 
she  was  attached  to  a  specified  sect  or  de- 
nomination ;  she  had  in  her  life  made  do- 
nations to  such  society ;  she  was  a  corres- 
pondent of  its  officers,  and  had  taken  a 
warm  interest  in  its  particular  objects ;  her 
deceased  husband  had  exhibited  such  inter- 
est, and  had  made  similar  gifts  personally 
and  by  his  will ;  as  his  executrix,  she  had 
transmitted  the  latter ;  and  that  there  is  no 
other  like  society  or  institution.  id. 
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7.  In  the  construction  of  a  will,  the  extent 
and  situation  of  the  property,  is  a  proper 
extrinsic  circumstance  to  be  considered  in 
ascertaining  the  intent  and  object  of  the 
testator.      Mason  v.  Mason^s  Executors, 

432 

8.  Words  in  a  will  importing  a  joint  bequest 
or  a  union  of  interests,  construed  as  be- 
stowing separate  and  distinct  shares  and 
interests,  from  the  nature  of  the  things 
given,  and  the  directions  as  to  their  dispo- 
sition and  enjoyment.  id. 

9.  So  words  in  the  conjunctive,  will  be  con- 
strued disjunctively  and  as  distributive, 
when  the  intent  of  the  testator  requires  it. 

id. 

See  Will,  10,  26  to  29,  36  to  43. 


Will,  III. 

Construeiion  of  a  will ;  and  when  it  effects 
a  charge  or  conversion.  Validity  of  be- 
quests, devises  and  trusts. 

10.  Where  a  husband  gave  to  his  wife  by 
will,  in  lieu  of  dower,  a  decent  and  com- 
fortable support  and  maintenance  out  of 
his  estate  in  sickness  and  in  health  during 
her  lifetinUf  leaving  the  residue  of  his  pro- 
perty to  his  two  children,  it  was  held  that 
such  allowance  was  not  to  be  measured  by 
the  sum  requisite  to  support  her  in  a  board- 
ing house ;  but  that  she  should  have  suffi- 
cient to  maintain  her  in  housekeeping  at 
the  place  of  her  residence,  and  in  the  man- 
ner to  which  she  had  been  accustomed 
while  living  with  her  husband ;  it  appear- 
ing that  the  sum  necessary  for  such  a 
maintenance  was  less  than  the  interest  on 
one -third  of  the  testator*s  estate.  ToUey 
▼.  Greene,  91 

11.  A  testator  having  two  bond  debts  paya- 
ble on  demand  with  interest,  against  F.  the 
husband  of  his  granddaughter  G.,  gave  one- 
ninth  part  of  tiM  bulk  of  hisestate  to  trus- 
tees, in  trnst,  first  to  pay  to  his  executors 
out  of  the  same,  but  not  out  of  the  annual 
income  or  proceeds,  all  such  sums  of  money 
as  might  be  owing  to  him  at  his  decease, 
by  F.,  and  secondly  to  pay  to  6.  for  her 
life,  the  net  annual  income  and  product  of 
the  residue  of  the  trust  property  or  estate, 
for  her  separate  use.  The  ninth  of  the  per- 
sonal estate  was  not  enough  to  pay  half 
the  principal  of  F.'s  bonds.  The  trustees 
omitted  for  several  years,  to  pay  off  F.'s 
debt,  and  used  the  testators  penonal  effects 
to  improve  his  real  estate  and  make  it  pro- ' 


ductive.  They  then  claimed  that  uxtenit 
should  be  paid  on  the  debt  oat  of  G.'s  in- 
come from  the  ninth  part. 
Hel^,  that  no  interest  was  payable  on  the 
debt  of  F.  after  the  death  of  the  testator, 
either  out  of  the  net  income  or  the  capital 
of  the  ninth  part.    Janeway  v.  Green,  415 

12.  Also  that  interest  was  to  be  computed  on 
the  bonds  until  his  death,  and  paid  to  the 
executors.  td. 

13.  F.'s  debt  is  to  be  regarded  as  one  dne 
from  a  stranger,  and  it  is  simply  a  charge 
or  burthen  of  a  sum  In  groHS,  imposed  upon 
the  capital  of  the  trust  fund,  and  upon  soch 
a  charge  an  obligation  to  pay  interest  can- 
not be  implied  except  upon  the  plain  inten- 
tion of  the  person  by  whom  it  is  granted. 

td. 

14.  There  is  no  equity  in  the  case  which  re- 
quires G.  to  pay  out  of  the  income  such  sam 
as  it  has  been  benefitted  by  the  trustees 
omission  to  pay  the  debt  of  F.  Nan  constat, 
but  that  the  whole  estate  has  been  benefitted 
in  a  corresponding  degree  by  such  omission. 

id. 

15.  Where  a  will  directs  an  executor  to  invest 
a  large  personal  estate,  given  ultimately  to 
four  legatees  on  their  becoming  of  age,  and 
out  of  the  interest  to  pay  their  support  and 
maintenance,  sundry  small  legacies,  and  an 
annuity  of  ^100  during  their  pleasure,  with 
power  to  increase  it  in  the  discretion  of  the 
executor  ;  and  the  executor  after  paymg  the 
annuity  without  increase  for  twelve  yeais, 
divided  the  estate,  appropriating  ( 10,000  as 
a  fund  for  the  payment  of  the  annuity,  and 
a  legacy  of  (500  and  the  support  of  that 
legatee  which  was  charged  on  the  estate 
during  minority;'  and  then  divided  the 
residue : 

It  was  held,  that  this  act  was  an  exercise  of 
the  discretion  of  the  executor,  eo  far  as  to 
limit  the  future  increase  of  the  annuity  to 
the  clear  remaining  income  of  the  fund  set 
apart  after  defraying  the  other  charges  npon 
it ;  and  neither  a  subsequent  administrator 
or  the  court  acting  upon  the  fund,  could  in- 
crease the  allowance  beyond  that  limit 
Case  V.  Towle,  426 

16.  Where  a  testator  directs  hie  exeeaton, 
after  paying  legacies,  to  sell  liie  real  estate 
to  the  best  advantage  in  their  power,  and 
as  sound  discretion  might  direct,  and  then 
to  divide  the  whole  proceeds  equally  among 
his  children  ;  there  is  an  equitable  comrer- 
sion  of  the  land  ;  the  quality  of  personalty 
is  given  to  its  proceeds  to  all  intents ;  and 
it  is  to  be  considered  in  equity  as  penoul 
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property  for  all  the  purposes  of  the  will 
Martin  ▼.  Shermant  341 

17.  The  executors  under  such  a  will,  made  a 
sale  which  was  alleged  to  be  iuvalid  by  the 
heirs  of  one  of  the  daughters  of  the  testator 
who  survived  him.  Her  husband  having 
ratified  the  sale  and  received  a  part  of  the 
proceeds  ;  Held,  that  her  husband  was  en- 
titled with  her  assent  to  receive  her  share  of 
the  proceeds,  and  that  his  ratification  of  the 
sale  was  conclusive  in  respect  of  the  same. 

id. 

16.  Where  a  testator  directed  his  executors  to 
sell  his  lands  and  to  distribate  the  proceeds 
amongst  variooB  persons  together  with  sun- 
dry charitable  institutions ;  it  was  AeiJthat 
there  was  a  conversion  of  the  real  estate 
and  the  gifts  were  to  be  treated  as  legacies. 
ShotwelTs  Executor,  j'C.  v.  Mott,  46 

19.  It  was  also  held,  that  if  they  were  to  be 
deemed  land,  they  were  nevertheless  valid, 
because  the  revised  statutes  relative  to  Uses 
and  Trusts,  do  not  apply  to  Charitable  Uses. 

id. 

50.  A  bequest  for  the  use  of  the  poor  of  a  town, 
and  one  to  an  unincorporated  religious  as- 
Bociation  for  the  use  of  its  poor  mimsters, 
aro  not  within  the  provisions  of  the  statutes 
against  perpetuities.  id. 

51.  The  revised  statutes  against  perpetuities 
and  regulating  uses  and  trusts,  were  aimed 
at  private  trusts  and  accumulations  for  re- 
mote posterity.  Public  trusts  and  charitable 
uses  were  not  within  the  intention  of  the 
legislature,  or  the  spirit  and  object  of  the 
enactment.  id. 

SS.  The  English  statute  of  Uses,  27  Heniy 
VIII.,  did  not  apply  to  public  uses  or  chari- 
ties, id. 

33.  Charitable  uses  were  bestowed  in  England, 
and  were  recognized  by  law,  before  the  Nor- 
man conquest :  and  they  were  always  foster- 
ed and  protected  by  the  common  law.  They 
were  subject  to  the  jurisdiction  of  the  court 
of  chancery  long  before  the  statute  of  Chari- 
table Uses,  43d  Elizabeth ;  andthis,  whether 
the  trustees  were  a  corporation  or  indi- 
viduals, and  whether  the  gift  were  to  trus- 
tees by  name,  or  for  a  definite  and  specific 
object  without  naming  trustees.  id. 

S4.  A  bequest  for  the  benefit  of  poor  ministers 
of  a  specified  religious  denomination,  is  valid, 
though  it  does  not  appoint  the  trustees  of 
the  fund.  And  it  is  competent  for  the  tes- 
tator to  empower  the  executors  and  trus- 

Tot.  II.  90 


tees  of  his  will  to  designate  the  first  trustees 
of  such  fund.    If  it  were  otherwise,  the  trus  t 
would  remain  and  the  court  of  chancery 
would  appoint  the  trustees.  id. 

25.  A  bequest  for  the  ministers  of  the  New 
York  Yearly  Meeting  of  Friends  called  Or- 
thodox, who  are  in  limited  and  straitened 
circumstances,  is  not  too  vague  or  uncertain, 
or  too  indefinite  in  its  objects. 

So  of  a  bequest  for  the  relief  of*  such  indigent 
residents  of  the  town  of  Flushing,  as  the 
trustee  or  trustees  of  the  town  for  the  tune 
being  should  select 

Both  gifts  were  held  to  be  valid.  id. 

26.  Bequests  for  charitable  purposes  to  unin- 
corporated societies,  are  sustained,  where 
the  object  is  competent,  and  is  designated 
or  mi^  be  clearly  ascertained.  Hombeck't 
Executor  v.  The  American  Bible  Society, 

133 

27.  Where  a  bequest  is  given  to  a  seminary 
or  charitable  institution  by  name,  which  is 
only  a  descriptive  name  of  a  particular  in- 
stitution or  charity  established  and  con- 
ducted by  an  incorporated  college  or  socie- 
ty ;  it  is  a  valid  legacy  to  such  corporation 
to  be  applied  in  respect  of  the  institution  de- 
signated, id, 

28.  So  held  upon  a  bequest  to  a  theological 
seminary,  which  was  an  institution  estab- 
lished and  conducted  by  the  synod  of  the 
Dutch  Church ;  and  also  on  bequests  to  the 
boards  of  missions,  which  were  established 
and  conducted  by  the  same  Synod.         id, 

29.  On  the  construction  of  a  will,  legacies  to 
the  '<  Treasurers  of  the  following  societies^ 
Am.  Bible,  Tract,  Synods  Board  of  Mis- 
sions, Domestic  Missions,  N.  Y.  Coloniza- 
tion and  Seaman's  Friend ;"  were  held  in- 
tended for  The  American  Bible  Society, 
The  American  Tract  Society,  The  Gene- 
ral Synod  of  the  Reformed  Protestant  Dutch 
Church,  The  New  York  State  Colonization 
Society,  and  The  American  Seaman's 
Friend  Society.  i^. 

See  Will,  4  to  6. 

30.  A  testator  gave  to  his  wife  for  life  all  the 
income,  rents  and  profits  of  his  real  and  per- 
sonal estate  ;  and  after  her  death  gave  the 
like  interest  to  T.  for  life,  out  of  which  she 
was  to  support  three  infants,  W.,  J.  and  E. 
Next,  he  gave  the  whole  rents  and  income 
after  her  death,  to  W.,  J.  and  R  for  life,  as 
joint  tenants ;  and  then  gave  the  residue  of 
his  estate  to  E.  absolutely  and  in  fee,  first 
providing  for  her  fifty  thousand  dollars  when 
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■he  ihould  arrive  at  age.  Then  followed  a 
proviBion  that  if  E.  should  die  without  chil- 
dren  or  issue,  that  the  whole  residue  of  his 
estate  should  go  to  his  eousins. 

In  a  suit  by  one  of  the  next  of  kin,  in  which  a 
construction  of  the  will  as  to  the  personal 
estate  became  requisite ; 

Beld,  1.  That  the  two  first  life  estates  is  the 
income  and  profits  were  valid. 

S.  That  the  spbsequent  gifts  of  the  personal 
estate  were  void  as  suspending  the  absolute 
ownership  more  than  two  lives  in  being  at 
the  death  of  the  testator. 

3«  That  the  legacy  of  fifty  thousand  dollars  to 
£2.  was  contingent  on  her  attaining  her  full 
age,  and  was  void  for  the  same  cause. 

4.  That  T.  was  not  entitled  to  enjoy  the  per- 
sonal property  for  life,  in  specie  ;  but  that 
it  must  be  converted  and  permanently  se- 
cured, so  as  to  give  her  the  income,  and 
preserve  the  capital  for  the  next  of  kin. 
Efhmons  v.  CaimM,  369 

31.  A  testator  having  a  wife  and  two  small 
children,  and  also  four  adult  children  by  a 
former  wife,  after  giving  legacies  to  the 
latter,  directed  his  executors  to  convert  all 
the  residue  of  his  estate  and  invest  it  in 
stocks  or  on  real  security,  so  to  remain 
until  the  death  or  marriage  of  his  wife,  and 
until  the  youngest  child  should  become  of 
full  age.  Out  of  the  interest  and  income, 
they  were  to  pay  his  wife  an  annuity  half 
yearly  so  long  as  she  remained  sole,  and  to 
his  two  infant  children  each  an  annual  mm 
in  half  yearly  paymenta,  varying  according 
to  their  age  from  time  to  time.  Each  was 
to  have  JClOOO  on  her  marriage;  and  when 
the  youngest  became  of  age  and  the  widow's 
annuity  ceased,  the  residue  was  to  be  divi- 
ded equally  between  them.  The  will  fiu> 
ther  provided  in  the  mean  time,  that  aU  the 
turplue  intereet  and  income,  after  paying 
the  annuities,  should  be  divided  among  the 
four  adult  children,  eemi'annually.  The  in- 
•eome  of  the  residue  of  the  estate  was  insuf- 
ficient to  pay  the  three  annuities  during 
ten  years  that  the  widow  survived.  After 
her  death  it  was  more  than  sufficient  to  pay 
the  two  infants  annuities. 

ffeldf  that  the  surplus  sums  then  arising, 
must  be  applied  to  the  discharge  of  the  ar- 
rears of  the  three  annuities  which  occurred 
prior  to  the  widow's  death,  before  any  of 
them  could  be  divided  among  the  aduli 
children.      Stewart  v.  Chambers,        382 

3S.  The  .direction  for  a  half  yearly  payment 
and  distribution,  was  held  on  the  general 
intent  of  the  will,  to  be  a  regfulation  as  to 
the  time  of  payment  to  the  wife  and  two 
minor  children,  and  for  a  division  after  they 
were  ftilly  paid.    And  the  testator's  intent 


wonld  be  vidated  by  a  division  of  the  shr- 
plus  of  any  half  year,  leaving  any  portkm 
of  the  annuities  unpaid  which  fell  due  pre- 
viously. tdL 

33.  But  the  adults  having  received  a  sniplos 
when  there  Vere  no  arrears,  would  not  be 
required  to  refund,  on  the  income  snfase- 
qnently  becoming  deficient  to  meet  the  eoi^ 
rent  annuities.  id, 

34.  The  arrean  to  the  widow  became  a  debt 
due  to  her  as  they  respectively  accrued, 
which  was  a  charge  upon  the  income  ac- 
cruing after  her  death.  id, 

35.  An  annuity  to  one  of  the  infants,  whick 
on  a  literal  reading  of  the  will  was  to  ter- 
minate, on  an  event  that  might  leave  her 
unprovided  for  at  fifteen,  and  which  did 
occur  when  she  was  twenty ;  held  to  con- 
tinue thereafter  in  the  same  manner  u 
her  sister's  was  directed,  upon  a  cotttnie* 
tion  of  other  clauses  in  the  will,  and  its  gen- 
eral intent  id, 

36.  A  testator  having  three  sons  and  four 
daughters  living,  and  six  grandchildren  the 
issue  of  a  deceased  daughter  and  of  her  hus- 
band, G.,  by  his  will  gave  to  three  of  his 
daughters  each  one -fourth  of  his  real  and 
personal  estate  absolutely,  and  another 
fourth  to  6.  and  his  children  ;  and  theft  de- 
vised and  bequeathed  the  remaining  half  of 
his  estate  to  his  executors,  in  trust  to  rent, 
invest  and  improve  the  same,  and  reeeire 
and  collect  the  rents  and  income,  and  eat 
of  the  income,  to  pay  yearly  annuities, 
(unequal  in  amount,  hnt  each  oonriderably 
less  than  one-eighth  of  the  income,)  to  each 
of  his  three  sons,  J.,  H.  and  M.  and  to  his 
daughter  H.  A.  The  latter  was  to  cease 
on  her  surviving  her  husband,  and  she  was 
then  to  take  one-fourth  of  the  half  abso- 
lutely ;  and  if  her  husband  survived  her,  her 
annuity  was  to  continue  to  him  for  life, 
and  the  eighth  of  the  estate  subject  to  that 
annuity,  was  to  vest  in  her  issue  by  repre- 
sentation. On  the  death  of  the  sons  J.  or 
H  leaving  a  widow,  she  was  to  have  the 
annuity  of  her  husband  during  her  life.  The 
trustees  were  clothed  with  a  discretionary 
power  to  increase  the  annuities  of  the  re- 
spective sons,  and  the  daughter  H.  A., 
during  their  lives.  If  the  net  income  of 
the  trust  Aiud  exceeded  the  annuities,  the 
surplus  as  to  three-fourths  accruing  after 
a  month  from  the  testator's  death,  was  to 
accumulate  equally  for  the  benefit  of  the 
issue  of  J.  H.,  and  H.  A.  respectively  during 
their  minorities,  and  to  be  paid  to  them  re- 
spectively at  twenty- one.  So  long  as  rither 
of  those  three  wen  without  ivoe,  th«  sur- 
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plus  of  the  income  of  their  trust  eharea, 
after  satisfying  the  annaitiee  to  them  or 
the  httsband  or  widows,  as  the  case  might 
he ;  was  to  be  paid  to  the  three  other 
daaghters,  and  to  the  issae  of  H.  A.,  to  G., 
and  to  the  issue  of  H.  and  J.,  if  eitiier  had 
any ;  all  taking  per  9tirpe9»  On  the  death 
of  M.,  who  it  was  supposed  would  never 
have  issue*  the  testator  gave  one-fourth  of 
the  trust  fund,  to  the  same  devisees  as  last 
above  expressed ;  and  the  surplus  income 
of  that  fourth  while  he  lived,  was  to  go  to 
the  same  persons  and  classes. 

On  the  death  of  J.  and  H.  respectively,  other 
two  fourth  parts  of  the  trust  fund  were 
given  to  their  respective  issue,  subject  to  the 
respective  annuities  to  their  widows*  But 
if  either  of  those  sous  left  no  issue,  the  re- 
spective fourth  parts,  subject  to  the  widow's 
annuities,  were  given  to  the  three  daugh- 
ters first  named,  to  G.  or  his  issue,  to  H. 
A.  or  her  issue,  and  to  the  issue  of  either 
J.  or  H.  if  any  there  were  ;  all  bestowed 
per  stirpes. 

Held,  on  the  construction  of  the  will,  that 
the  devise  in  trust  of  the  half  of  the  estate, 
was  to  be  construed  and  taken  as  a  devise 
of  separate  and  distmct  shares,  each  con- 
sisting of  one  fourth  part  of  such  half,  on 
distinct  trusts  in  respect  of  each ;  and  that 
the  power  of  alienation  was  not  suspended 
as  to  any  portion  of  the  estate,  beyond  two 
specified  lives  in  being  at  the  death  of  the 
testator ;  and  that  there  was  no  absolute 
suspension  for  a  month,  or  for  any  desig- 
nated period.  Mown  v.  Mason's  Execu- 
tors, 432 

97.  The  annuities  to  the  two  sons  and  the 
daughter,  are  not  a  joint  charge  upon  the 
three -fourths  of  the  trust  fund ;  but  each  is 
a  separate  charge  on  the  respective  fourth 
parts  given  in  trust  id, 

38.  Held  also,  that  the  trusts  for  the  accu- 
mulation of  the  snrplns  income  of  the  re- 
spective shares  were  valid.  As  to  all  the 
beneficiaries,  the  accumulations  were  to 
commence  within  two  lives  in  being  at  the 
death  of  the  testator ;  during  the  minority 
of  the  respective  beneficiaries;  and  were 
to  terminate  as  to  each  when  he  became 
«f  age.  id. 

39.  It  is  a  sufficient  compliance  with  the  pro- 
visions of  the  revised  statutes  as  to  such 
accumulations,  if  the  perBons  for  whom  the 
same  are  intended,  are  designated  or  de 
scribed  as  a  class,  e.  g.  as  the  children  of 
a  person  named.  id. 

40.  Where  such  a  class  is  designated,  it  is 
not  essential  that  all  should  be  living  when' 


the  accumulation  commences ;  provided  at 
the  commencement  it  goes  for  the  benefit 
of  such  as  are  in  esse  exclusively,  and  that 
those  who  subsequently  become  entitled 
fall  within  the  prescribed  rules  laid  down 
by  the  statute.  id. 

41.  Such  a  succession  of  accumulations,  is 
not  objectionable,  if  they  are  all  made  to 
terminate  within  the  prescribed  limits  as  to 
time  in  respect  of  the  suspense  of  the  power 
of  alienation.  id. 

42.  Held  also,  that  a  devise  in  trust  for  the 
payment  of  annuities  out  of  the  income  of 
real  estate,  is  valid.  id. 

43.  Where  there  is  a  devise  and  bequest  to 
trustees,  one  of  whom  is  to  take  a  beneficial 
interest  in  the  trust  property,  he  takes  a 
legal  estate  to  the  extent  of  such  interest. 

id. 

See  Will,  7  to  9. 

44.  A  testatrix  devised  real  estate  to  three 
trustees  in  fee  in  trust  to  receive  the  rents 
issues  and  profits  thereof,  and  pay  the  same 
to  her  grandson  during  his  natural  life ;  and 
from  and  after  his  death,  in  further  trust  to 
convey  the  same  to  his  lawful  issue  living 
at  his  death  in  fee ;  and  if  he  should  not 
leave  any  lawful  issue  at  the  time  of  his 
death,  then  in  further  trust  to  convey  the 
same  to  another  grandson  of  the  testatrix 
in  fee,  or  to  such  person  in  fee  as  he  might 
by  will  appoint,  if  he  died  prior  to  the  ten- 
ant for  life:  Held,  that  the  children  of  the 
tenant  for  life,  (all  of  whom  were  bom  after 
the  death  of  the  testatrix,)  took  vested  equi- 
table remaindeiB  in  fee  in  the  real  estate,  as 
they  were  bom  respectively;  which  re- 
maindera  were  liable  to  be  divested  as  to 
each  on  his  or  her  dying  during  the  lifetime 
of  their  father,  and  were  subject  to  open  to 
let  in  the  after  bom  children  of  the  tenant 
for  life.     WilUamson  v.  Field,  533 

45.  Under  such  a  devise,  no  conveyance  of 
the  legal  title  by  the  trustees  is  now  neces- 
sary in  order  to  vest  the  whole  estate  in  the 
children  at  the  determination  of  the  parti- 
cular estate.  id. 


Will,  IV. 

Abatement  and  Ademption.      Comptitation 
and  payment  of  legacy. 

46.  Where  a  testator  bequeathed  the  dividends 
of  twenty  shares  of  bank  stock,  and  it  ap- 
peared that  he  had  luch  shares  at  the  data 
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of  his  will  and  afterwards  bongbt  eighty 
shares  more ;  but  sold  the  whole  so  that  he 
had  DO  such  bank  stock  at  his  death  ;  the 
legacy  was  held  to  be  adeemed.  Netotofnb 
V.  St.  Peters  Church,  636 

47.  Legacies  for  support  and  mLintenance  of 
a  wife  and  children,  otherwise  unprovided 
for,  do  not  abate  with  the  'general  legacies. 
Stewwrt  T.  Chambere,  382 

48.  Legacies  directed  to  be  paid  in  London  in 


sterling  money,  if  paid  to  the  parties  beie 
are  to  be  paid  at  the  par  of  exchange ;  and 
if  remitted,  the  executors  are  to  purcbsie 
exchange  on  London  for  the  amount  in 
sterling.  id. 

See  CoNnRMATioif ,  3. 
Donation. 

EXBCUTORS  AND  ADMINIVrBATOlS,  1  tS  4 

Lboact,  8,  9. 
Pbrsonai.  SuCCBMZeM. 
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